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IN SUPREME COURT 

OF THE NORTHERN TERRITORY 

OF AUSTRALIA 

AT DARWIN 

 

No. 165/93 (9317064) 

 BETWEEN: 

 

 KAREL FIKET 

 Plaintiff 

 

 AND: 

 

LILLIAN LINCO 

(formerly Lillian Bogdan) 

 Defendant 

 

CORAM: THOMAS J 

 

REASONS FOR JUDGMENT 

 

(Delivered 22 December 1998) 

 

THOMAS J: 

 

[1] On 19 June 1998, I published reasons for judgment in respect of the 

substantive claim between the parties. 

[2] I made an award for judgment in favour of the defendant against the plaintiff 

in the sum of $32,910.80. 

[3] The parties were granted leave to address the court further on the issues of 

interest and costs. 

[4] On 14 October 1998, counsel for the plaintiff, Mr Waters QC, and Ms 

Gearin, counsel for the defendant, made submissions on these issues on 

behalf of their respective clients. 
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[5] Ms Gearin, on behalf of the defendant, seeks an order for interest from the 

date of separation, being 30 April 1993, to the date of judgment at 8%, 

pursuant to s84 of the Supreme Court Act.  The defendant seeks a further 

order for interest on the judgment sum at 8%.  I note that interest on the 

judgment debt is provided for in s85 of the Supreme Court Act.  On the issue 

of costs it is the defendant’s application that the plaintiff pay the 

defendant’s costs on an indemni ty basis or, alternatively, on a party-party 

basis. 

[6] Mr Waters QC submits that the defendant’s application for interest is 

fundamentally flawed because there was an application by both parties for a 

just and equitable determination of the parties’ assets.  The plaintiff further 

submits that an order for interest as sought by the defendant would almost 

double the amount of the judgment which would not be a just and equitable 

determination.  Mr Waters QC distinguishes these proceedings from a claim 

for damages by reference to contract or by reference to a tortious claim.  

[7] On the question of costs, Mr Waters QC submits that the defendant has not 

satisfied any of the criteria for an order for costs on an indemnity basis 

(Colgate-Palmolive Company & Anor v Cussons Pty Limited (1993) 46 FLR 

225).  The submission on behalf of the plaintiff is that there is no reason to 

depart from the usual rule that an award of costs be on a party and party 

basis and that costs should follow the event. 
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[8] It is the plaintiff’s submission that the event is whether the parties were 

successful in obtaining the orders which were sought at trial.  The plaintiff 

sought, and was successful in obtaining, a declaration pursuant to s10(1)(a) 

and (b) of the De Facto Relationships Act  as to the existence of a de facto 

relationship between the plaintiff and the defendant.  Secondly, the plaintiff 

had sought an order pursuant to s13(1) and s18(1) of the De Facto 

Relationships Act for an adjustment of the respective property interests of 

the plaintiff and the defendant as the Court considered just and equitable.  

This order was also made.  The order disposed of, once and for all, claims 

which the parties could other wise have made against each other.  This 

benefited both parties.  Accordingly, the plaint iff’s submission is that each 

party should pay their own costs.  

[9] Mr Waters QC referred to the High Court decision of Penfold v Penfold 

(1980) FLC 90-800 as an authority for the guidance of this Court in 

exercising a discretion as to costs.  I note that this is a case dealing with 

s117(1) and s117(2) of the Family Law Act. 

[10] Section 117 states that: 

“   (1)  Subject to subsection (2) and section 118, each party to 

proceedings under this Act shall bear his own costs. 

 

     (2)  If the court is of the opinion in a particular case that there are 

circumstances that justify it in doing so, the court may, subject to the 

regulations, make such orders as to costs and security for costs, 

whether by way of interlocutory order or otherwise, as the court 

thinks just.” 
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[11] There is no similar provision in the Northern Territory De Facto 

Relationships Act 1991.  In the matter of David Richard Kemp v Diane May 

King (unreported) decision of the Family Court of Australia at Darwin 

No. DN431/88 delivered 24 October 1995 Murray J at p9: 

“I appreciate that in Supreme Court proceedings, the usual rule is 

that in the absence of special circumstances, a successful litigant 

should receive his or her costs.  Costs follow the event, and I keep in 

mind the purpose of my order – the award of a sum to help provide a 

roof over the mother’s head – to meet her “expectation interest”.  I 

also keep in mind, in exercising my discretion, the submission of the 

mother that the father failed to define in his pleadings any amount 

payable to her by way of property settlement.  The mother may not 

have gained everything she sought in her application for property 

settlement, but I awarded her a reasonably substantial sum.  

 

I therefore order that the father do pay to the mother her costs of and 

incidental to her application for property settlement pursuant to the 

De Facto Relationships Act 1991 (NT).” 

[12] I have concluded that the provisions of the Family Law Act do not apply to 

these proceedings.  Neither am I persuaded that the principles relating to 

costs involving determination of trusts or probate are applicable to these 

proceedings.  I do not think it appropriate to make an order that each party 

pay their own costs.  I consider I should follow the usual practice in the 

Supreme Court and that is to order that costs  follow the event. 

[13] During the course of submissions, Ms Gearin for the defendant, tendered a 

letter from Mr Cecil Black to Terrill and Associates dated 26 March 1996 

and a letter from Terrill and Associates to Mr Cecil Black dated 22 January 

1998 (Exhibit 1). 
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[14] The last mentioned letter omitting formal parts reads as follows: 

“In an attempt to resolve this matter, my client has instructed me to 

make the following offer of settlement:  

1. Mr Fiket pays to Mrs Linco the sum of $18,000.00;  

2. all actions are discontinued – your client discontinues his 

action and my client discontinues her counterclaim; and 

3. each party bears their own costs of the action. 

This offer is open for a period of fourteen (14) days from the date of 

this letter, however, this letter is an open letter and will be used in 

relation to the question of costs.” 

[15] This is an offer of settlement in respect of the substantial issue between the 

parties which was the apportionment of their property interests.  The 

plaintiff did not avail himself of this offer. 

[16] The plaintiff had an opportunity of settling this matter for an amount less 

than the judgment sum awarded and on the basis that each party pay their 

own costs.  Although the defendant was ultimately successful in obtaining a 

judgment for more than the amount of the offer I would not go so far as to 

find that this was “an imprudent refusal of an offer to compromise.”  

[17] I agree with the submission made by Ms Gearin that it would have been an 

appropriate matter to discontinue and that the parties did not, if the matter 

were resolved on the basis offered, need a declaration as to their status.  I 

am not persuaded that in this matter the parties would have been in jeopardy 

if a declaration had not ben made because s14(2) of the De Facto 
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Relationships Act enables leave to be granted for an application to be made 

at any time. 

[18] I also agree with the submission made by Ms Gearin that Order 26 of the 

Supreme Court Rules which deals with the costs consequences of a failure to 

accept an offer of compromise is not appropriate in these proceedings 

because of the requirement in Order 26.02(7) that: 

“On the acceptance of an offer of compromise in accordance with 

subrule (4) unless the court otherwise orders, the defendant shall pay 

the costs of the plaintiff in respect of the claim up to and including 

the day the offer was served.”  

[19] In the authority referred to by Mr Waters QC of Colgate-Palmolive 

Company & Anor v Cussons Pty Limited  (supra), a successful respondent 

applied for an order that it be entitled to costs on an indemnity basis.  In his 

reasons for decision, Shepherd J traces the history of the court’s power to 

award costs on an indemnity basis and draws together a number of 

authorities including the following statement at p232 by Davis J in Ragata 

Developments Pty Ltd v Westpac Banking Corporation  (unreported, Federal 

Court, 5 March 1993): 

“….  An award of costs on an indemnity basis may be made only in a 

special case, where the circumstances justify departure from the 

ordinary principle.  The circumstances must  be such as to justify an 

award indemnifying the successful party in respect of all of the costs 

incurred, save only as to those costs which are unreasonable in 

amount. 

The very nature of the award of costs on an indemnity bases 

gives a guide to the type of case in which such an award is 

appropriate.  Thus, indemnity costs may be awarded where 
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unsuccessful proceedings have been brought and prosecuted, not for 

the bona fide purpose of protecting and enforcing a legal right, but to 

achieve an ulterior or extraneous purpose.” 

[20] At p232-4 of his decision in Colgate-Palmolive Company & Anor v Cussons 

Pty Limited (supra) Shepherd J sets out the principles or guidelines that he 

has distilled from the various authorities when considering an application 

for costs on an indemnity basis.  These principles proceed on the basis that 

the settled practice of the court is to award costs on a party and party basis 

unless the circumstances of the case warrant the court departing from the 

usual practice.  Principle 5 reads: 

“Notwithstanding the fact that that is so, it is useful to note some of 

the circumstances which have been thought to warrant the exercise of 

the discretion.  I instance the making of allegations of fraud knowing 

them to be false and the making of irrelevant allegations of fraud 

(both referred to by Woodward J in Fountain and also by Gummow J 

in Thors v Weekes (1989) 92 ALR 131 at 152; evidence of particular 

misconduct that causes loss of time to the Court and to other parties 

(French J in Tetijo); the fact that the proceedings were commenced or 

continued for some ulterior motive (Davies J in Ragata) or in wilful 

disregard of known facts or clearly established law (Woodward J in 

Fountain and French J in J-Corp (supra)); the making of allegations 

which ought never to have been made or the undue prolongation of a 

case by groundless contentions (Davies J in Ragata); an imprudent 

refusal of an offer to compromise (eg Messiter v Hutchinson  (1987) 

10 NSWLR 525; Maitland Hospital v Fisher  (No 2) (1992) 27 

NSWLR 721 at 724 (Court of Appeal); Crisp v Keng (unreported, 

Court of Appeal, NSW, Kirby P, Priestley JA, Cripps JA, No 

40744/1992, 27 September 1993) and an award of costs on an 

indemnity basis against a contemnor (eg Megarry V-C in EMI 

Records (supra)).  Other categories of cases are to be found in the 

reports.  Yet others to arise in the future will have different features 

about them which may justify an order for costs on the indemnity 

basis.  The question must always be whether the particular facts and 

circumstances of the case in question warrant the making of an order 

for payment of costs other than on a party and party basis.”  
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[21] I am not satisfied that in this case there are any facts or circumstances that 

warrant the making of an order for payment of costs other than on a party 

and party basis.  The defendant’s application for costs on an indemnify basis 

is refused. 

[22] Returning to Mr Waters’ submission relevant to costs following the event, 

the substantial amount of time taken on the hearing of this claim related to 

the value of the parties’ assets, their respective contributions and their rights 

on a distribution of the assets.  On the plaintiff’s claim he was seeking an 

award of monies in his favour.  The defendant had a different interpretation 

of what was a just and equitable distribution of the assets between the 

parties and sought an award of monies in her favour.  The defendant was 

successful in obtaining judgment in the sum of $32,910.80.  This is the 

“event” on which the question of costs should be decided. 

[23] I consider costs should follow the event in favour of the defendant.  For the 

reasons already canvassed I order that the plaintiff pay the defendant’s costs 

of these proceedings on a party and party basis.  

[24] The other issue to be resolved, in respect of costs, is the defendant’s 

application for costs on an application filed 9 November 1998 seeking the 

following orders: 

   “1. That the order made by this Court on 22 August 1996 be varied 

by discharging order 2 therein. 

    2. That the plaintiff pay the defendant’s costs of and incidental to 

this application. 
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    3. Any further order that the Court deems appropriate.”  

[25] The matter was heard on 19 November 1998.  I made an order that:  

(1) The interim injunction order made on 22 August 1996 is discharged; 

and 

(2) Reserved my decision on the question of costs.  

[26] It is relevant to note that the defendant’s application to discharge the interim 

injunction made on  26 August 1996 was referred to in submissions to the 

Court by Ms Gearin on 14 October 1998. 

[27] I quote the following extract from the transcript of proceedings on that date 

following Ms Gearin’s submission relating to the interim injunction (t/p  9): 

“HER HONOUR:   Well, Ms Gearin, I’m going to come back to my 

initial indication and that is, that the only matters that are before the 

court this morning are the questions of interests and costs on my 

judgment. 

MS GEARIN:    Yes, Your Honour. 

HER HONOUR:   I think the other issues are matters that, if the 

plaintiff’s counsel tells me he’s not here prepared to meet and hasn’t 

had notice, then I don’t think we can proceed further - - - 

MS GEARIN:    Yes. 

HER HONOUR:   - - - and it may be that you’ve got to bring other 

applications and that the plaintiffs have got to bring other 

applications. 

MS GEARIN:    Thank you, Your Honour. 

     Well, in that regard, Your Honour, pursuant to Order 3 of those 

minutes of order, I seek liberty to apply.”  

[28] Subsequently, the defendant filed the summons dated 9 November 1998 

referred to above. 
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[29] On the same date, solicitors for the defendant forwarded a letter by facsimile 

to solicitors for the plaintiff which, omitting formal parts, states: 

“By now you would have received my client’s summons returnable 

before her Honour this Friday.  My client is swearing her affidavit in 

support tomorrow morning and it will then be served upon you. 

 

Please note that if your client does not consent to the Orders sought 

in the Summons that we will be seeking costs of and incidental to the 

Application on the return of the Summons.” 

[30] On 10 November Mrs Linco swore an affidavit, which affidavit was filed in 

support of the summons. 

[31] On 19 November 1998 the court made the orders set out above.  The orders 

were made following addresses from both counsel in which counsel for the 

plaintiff ultimately conceded the application although Mr Waters QC 

queried the necessity for the defendant to make such an application at all. 

[32] The essential aspects of the application for costs in respect of the 

application filed by the defendant on 9 November 1998 are as follows: 

1) On 14 October 1998, Ms Gearin raised the issue of the previous 

interim injunction.  Quite understandably Mr Waters QC stated he was not 

prepared to deal with the application as he had not received prior 

notification of the application and was not in a position to proceed.  The  

matter had been listed on that date for the parties to address the court on 

the issue of interest on the judgment awarded and costs of the substantive 

hearing. 
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2) The solicitor for the defendant notified the solicitor for the plaintiff 

by letter dated 9 November 1998 of the nature of the application, 10 days 

before the application was heard by the court and advised they would be 

seeking costs if the plaintiff did not consent to the proposed order. 

3) The order made by this Court differed slightly from the order sought 

by the defendants but was in substance the order that the defendant was 

seeking and ultimately obtained without resistance. 

4) The plaintiff had an opportunity to avoid incurring costs of the 

application. 

[33] I consider this is a matter in which costs should follow the event.  I make an 

order that the plaintiff pay the defendant’s costs of the application. 

[34] I certify the matter as appropriate for counsel ….  

[35] I now deal with the argument relating to interest in respect of the judgment 

sum awarded to the defendant. 

[36] Section 84 of the Supreme Court Act gives this Court power to make an 

order for interest on the whole or any part of the sum of judgment for the 

whole or any part of the period between the date when the cause of action 

arose and the date of the judgment. 

[37] The defendant’s prima facie entitlement to interest is for the full period 

from the date of the cause of action in this case being the date of 

separation to date of judgment (see Marsland By His Tutor The Protective 
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Commissioner of New South Wales v Andjelic [No 2] (1993) 32 NSWLR 

649 at 652 and Mahoney JA at 657, quoting Moffit P. in Bennett v 

Jones [1977] 2 NSWLR 355: 

   “I see no reason why the simple fact that a defendant does not have 

to pay money when his liability arises, and has the benefit of non-

payment for a period, should not provide a basis to make a 

discretionary order for payment of interest for the whole period.  One 

has the money, and the other not.” 

[38] In the matter of Leslie Mitchell v Poolperm Saengjan and Sirirat 

Thammathorn (unreported decision of Mildren J No. 9 of 1994, delivered 23 

September 1994), his Honour allowed interest from the date of the cause of 

action to the date of judgment at 8% per annum.  Counsel for the defendant 

referred to the Master’s memorandum No. 1 of 1996 referring to applicable 

rates of interest of judgment from 1 September 1987 to 30 June 1997.  The 

rate of interest per annum over this period would on average exceed 8% per 

annum. 

[39] The fact is that the plaintiff has had the use of the monies being the a mount 

of the judgment debt since the date of separation, being the date of the cause 

of action, to the date of judgment.  In my reasons for judgment I assessed 

the value of the respective parties’ assets as at the date of separation which I 

found to be 30 April 1993.  The award in favour of the defendant was based 

on a distribution of the assets as at that date.  I do not accept the submission 

made by Mr Waters QC that in my reasons for judgment I had already taken 

into account whatever advantage the parties may have gained or benefited 
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from their use of those assets from the date of separation to the date of trial 

or the date of my determination (see Waters t/p 13).  The calculations of the 

parties’ entitlements and a just and equitable distribution was as at the date 

of separation. 

[40] I consider the defendant is entitled to an award of interest from the date of 

separation, being 30 April 1993, to the date of judgment on 19 June 1998 at 

the rate of 8% per annum. 

[41] I summarise the orders made as follows: 

1. That the plaintiff pay interest on the judgment sum of $32,910.80 

from 30 April 1993 to the date of judgment at the rate of 8%.  

2. That the plaintiff pay the defendant’s costs on a party and party 

basis. 

3. That the plaintiff pay the defendant’s costs on the application to 

discharge the interim injunction filed 9 November 1998. 

4. Certify the matters as being appropriate for counsel.  

 

____________________________ 


