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BAI97010 

 

IN THE SUPREME COURT 

OF THE NORTHERN TERRITORY 

OF AUSTRALIA 

AT DARWIN 

 

No. M3/96 

(9621624) 

 

  IN THE MATTER OF AN APPEAL 

  from a decision made by the Board of 

  the Territory Insurance Office 

 

  BETWEEN: 

 

 

  BARBARA POLLARD as litigation 

  guardian of KERRIE LOUISE  

  POLLARD 

 

   Appellant 

 

  AND: 

 

  TERRITORY INSURANCE OFFICE 

 

   Respondent 

 

 

CORAM: BAILEY J 

 

 

REASONS FOR JUDGMENT 

 

(Delivered 23 May 1997) 

 

 The applicant “appeals” from a decision of the Board of the Territory 

Insurance Office pursuant to section 29(1)(a) of the Motor Accidents 

(Compensation) Act (“the Act”).  She seeks a declaration that she is entitled to 
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benefits under the Act as a result of events which took place on 9 December 

1995. 

 

The Accident 

 On the evening of 8 December 1995, Kate Taylor, Kelly Palmer and the 

applicant were sleeping over at the Taylor household at 7 Frangipanni Street, 

Nightcliff.  At that date Kate Taylor and Kerry Palmer were each aged 14 and 

the applicant was 15 years old. 

 

 At some stage during the evening, the three girls, at the suggestion of the 

applicant, agreed to take a Mazda 323 hatchback motor vehicle, registration 

number NT 472 361 for a drive.  This vehicle was parked under a carport 

adjoining the Taylor home.  The registered owner of the vehicle was Ann 

Taylor, the mother of Kate Taylor.  There were two sets of keys to the vehicle, 

one set being held by Kate’s mother and the other set by her father, Graham 

Taylor. 

 

 In the early hours of 9 December 1995, after her parents were asleep, 

Kate Taylor entered her parents’ bedroom and removed her father’s set of car 

keys from his briefcase. 

 

 Neither Kate Taylor, Kelly Palmer nor the applicant had been given 

permission on the night in question or at all by either Ann Taylor or Graham 

Taylor to drive or otherwise use the vehicle.  
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 The three girls together pushed and steered the vehicle from the carport, 

down the driveway, and onto Frangipanni Street.  Kate Taylor started the 

vehicle’s engine and drove away, carrying Kelly Palmer and the applicant as 

passengers. 

 

 Kate Taylor drove the vehicle to East Point where each of the three girls 

took a turn at driving the vehicle.  Kate Taylor then drove the vehicle away 

from East Point.  At approximately 4.15 a.m. on 9 December 1995 the vehicle 

was proceeding south on the Stuart Highway in Winnellie when the vehicle 

went out of control and ran onto a median strip in the centre of the (divided) 

highway and collided with a street light pole.  

 

 Kate Taylor was driving at the time of the collision.  The applicant was 

seated in the nearside front passenger seat and Kelly Palmer was seated 

unrestrained in the middle of the rear passenger seat.  As a result of the 

collision, Kelly Palmer was thrown from the vehicle and died as a result of 

injuries sustained.  The applicant received severe injuries in the accident 

requiring hospitalisation. 

 

 The applicant is a resident of the Northern Territory in accordance with 

section 4 of the Act. 

 

The Applicant’s Claim 

 On 17 January 1996 the applicant made a claim for benefits under the 

Act. 
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 The above facts, which are not the subject of material dispute, I find to be 

established on the basis of the affidavit evidence filed by the respondent.  In 

particular, I find: 

 (a) the applicant was a resident of the Northern Territory at the time of 

the accident; 

 (b) the applicant suffered injuries in an accident, being an occurrence on 

a public street caused by or arising out of the use of a motor vehicle; 

and 

 (c) the accident occurred in the Northern Territory. 

 

 These facts, subject inter alia to s. 10(a) of the Act, establish that the 

applicant is entitled to such benefits as are provided for in accordance with 

s. 7 of the Act. 

 

 Section 10(a) of the Act provides, in so far as is relevant:  

 

 “10.  A person is not entitled to a benefit under this Act in respect of the 

...injury to himself in or as a result of an accident –  

 

 (a) that occurred while he was using a motor vehicle without the consent 

 of the owner or the person in lawful charge thereof ...”  

 

 On 22 July 1996 the designated person made a determination as follows: 

 1. The applicant is a person who at the time of the occurrence, qualified 

as a resident of the Northern Territory as defined within section 4 of 

the Act; 
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 2. The applicant was involved in an accident that occurred while she 

was using a motor vehicle without the consent of the owner or the 

person in lawful charge thereof; 

 3. Therefore, pursuant to section 10(a) of the Act the applicant is not 

entitled to benefits. 

 

 On 6 August 1996 the Board of the Territory Insurance Office upheld the 

determination of the designated person. 

 

 On 8 October 1996 the applicant referred the determination of the Board 

to the Motor Accident (Compensation) Tribunal in accordance with section 

29(1) of the Act. 

 

The Issue 

 The issue for decision in the present reference is of narrow focus, i.e. 

whether the applicant “was using a motor vehicle without the consent of the 

owner or the person in lawful charge thereof” within the meaning of section 

10(a) of the Act.  If the answer to this question is yes, then the applicant will 

not be entitled to any benefits under the Act.  If the answer to this question is 

no, then the applicant will be entitled to such benefits as are provided for by 

the Act. 

 

Powers of the Tribunal 

 Sub-section 29(3) of the Act requires that where a matter is referred to 

the Tribunal, it shall: 
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 “...conduct such hearings into the matter as it thinks fit and may make 

such determination as the Board could have made thereon as the Tribunal 

considers proper in the circumstances having regard to the intention of 

the Act, and such that the determination is binding on the Board. 

 

  Under sub-section 29(4) of the Act a hearing conducted by the 

Tribunal shall be a hearing de novo. 

 

 In Ebatarinja v TIO (1992) 109 FLR 65 at p. 72 Kearney J approved and 

repeated the views of Gallop J in McMillan v TIO (1988) 91 FLR 436 at p. 438 

regarding the nature of a section 29(3) hearing by this Tribunal: 

 

 “This Tribunal is to review that exercise of discretion [by the Board].  As 

the hearing before this tribunal is a hearing de novo, it is not a case of 

this tribunal adjudicating upon the correctness or otherwise of the 

exercise of the discretion by the Board.  Rather it is a case of the tribunal 

standing in the same position as the Board deciding whether it will 

exercise its discretion so as to bar the applicant from making the claim. 

 

 ...the reference is essentially administrative in nature.  It is a reference 

from one administrative authority to another administrative authority. 

 

 ...The role of the Tribunal cannot be better described than in ...Drake v 

Minister for Immigration and Ethnic Affairs (1979) 46 FLR 409...’The 

question for the determination of the tribunal is not whether the decision 

which the decision maker made was the correct or preferable one on the 

material before him.  The question for the determination of the tribunal is 

whether that decision was the correct or preferable one on the material 

before the tribunal.”  

 

 

 Again in Ebatarinja v TIO at p. 72 Kearney accepted the views of 

Martin J (as he then was) expressed in Saroukas v TIO (1988) 91 FLR 448 at 

p 449: 
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 “A hearing conducted by the Tribunal shall be a hearing de novo, that is, 

it is for the Tribunal to pronounce anew upon the rights of the parties a s 

disclosed by the evidence before it.  The Tribunal is entitled to take into 

account any evidence before it, whether utilized by the Board or not, and 

whether made available prior to or after the Board made its determination.  

The Tribunal exercises its discretion on the information available at the 

hearing of the reference and the law as it then stands... 

 

 The Board is not required to give reasons for its determination under the 

Act: s 29(6).  The reasons for a determination may not be the same as 

those upon which the Board may seek to rely before the Tribunal, the 

hearing being de novo.” 

 

 I respectfully adopt the approach set out by Kearney J and accept the 

views expressed by Gallop J in McMillan v TIO, supra, and Martin J in 

Saroukas v TIO, supra. 

 

Respondent’s Submissions 

 Mr Farquhar, for the respondent, accepts that it is for the respondent to 

prove that the applicant comes within the terms of section 10(a) of the Act and 

accordingly is not entitled to the benefits which would otherwise be available 

to her pursuant to section 7 of the Act. 

 

 Mr Farquhar submits that the standard of proof is the usual standard in 

civil proceedings – balance of probabilities – but taking into account the 

gravity of the matters alleged (see Asche J in Hebron v TIO unreported 

decision of the Motor Accidents (Compensation) Tribunal of 21 November 

1986 at pp. 226–7 of the transcript). 

 

 I agree with Mr Farquhar both as to the burden and standard of proof. 
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 It is the respondent’s case that the inclusion of s. 10(a) (and also s. 9) in 

the Act reflects the intention of the legislature to exclude from the benefits of 

the no-fault compensation scheme certain behaviour involving the use of a 

motor vehicle which extends beyond mere negligence.  Mr Farquhar submits 

that the focus of section 10(a) is to exclude from benefits those who engage in 

specified criminal conduct and in the case of section 9 to similarly exclude 

those whose conduct, criminal or otherwise, unnecessarily increases the risk of 

injury arising from motor vehicle accidents and consequently overburdens the 

scheme. 

 

 There is no dispute and I have found as a fact that at the time of the 

accident the vehicle was being driven by Kate Taylor without the consent of 

the owner or the person in lawful charge of it.  Mr Farquhar submits that 

“using” a motor vehicle within the terms of s. 10(a) of the Act is not restricted 

to the act of driving, but extends to all those making use of the vehicle at the 

relevant time. 

 

 Mr Farquhar submits that the legislature’s enactment of the word “using” 

in relation to a motor vehicle in s. 10(a) was a deliberate and precise choice 

and is to be contrasted with other conduct which is the subject of exclusion 

from benefits in sections 9 and 10 of the Act.  Thus, for example, the 

following conduct disentitles a person from the Act’s benefits in respect of an 

injury received in or as a result of an accident:  
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 (a) driving a motor vehicle while under the influence of alcohol or of a 

drug: s.9(a); 

 (b) (being) in a motor vehicle and taking part  in a race, other 

competition or trial or testing the motor vehicle in preparation for a 

race, competition or trial: s. 9(c); 

 (c) driving a motor vehicle while not the holder of a licence to drive in 

specified circumstances: s. 9(d); 

 (d) using a motor vehicle without the consent of the owner or the person 

in lawful charge thereof: s. 10(a).  

 

 Other examples of conduct which would exclude a person from the 

benefits of the Act to which he would otherwise be entitled and which do not 

involve the driving of a motor vehicle can be seen in Kearney J’s 

interpretation of section 10(a) in Shannon v TIO (1993) 3 NTLR 144. 

 

 Mr Farquhar submits that the drafting of s. 9 and s. 10 of the Act is such 

as to enact precise and deliberate choices about exclusions from the benefits 

available under the Act.  Thus a driver under the influence of alcohol or drugs 

is excluded from benefits, but a passenger similarly affected is not so 

excluded.  Mr Farquhar submits that the distinction is deliberate, being based 

on the obviously desirable objective of encouraging persons who are affected 

by alcohol or drugs to be the passengers of sober drivers rather than drive 

themselves.  In contrast, Mr Farquhar submits, s. 10(a) penalises all those who  

use a motor vehicle “without consent” not because the conduct is inherently 

dangerous (as with driving under the influence), but rather because the 
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conduct is criminal for all such users, regardless of whether a user is driving 

the vehicle or merely a passenger in it. 

 

 Mr Farquhar submits that there is no basis to restrict the meaning of 

“using” a motor vehicle in s. 10(a) to “driving” such a vehicle.  In its natural 

and ordinary meaning, a passenger is “using” a motor vehicle when he is 

conveyed from one place to another.  In this regard, Mr Farquhar referred to a 

number of cases, not concerned with the Act, which have considered what 

amounts to “use” of a motor vehicle; see for example Megaw J in Brown v 

Roberts [1963] 1 QB 1 at p. 11 (when considering section 35(1) of the Road 

Traffic Act): 

 

 “It is clear ... that there may be more than one person 

who is ‘using’ a vehicle at any given time ... It is clear 

further, from Elliot v Grey [1960] 1 QB 367 and other 

authorities that the element of driving the vehicle is not 

an essential element of ‘using’.” 

 

 Mr Farquhar also referred to various provisions of criminal law and 

associated authorities which draw a distinction between “driving” or “using” a 

motor vehicle.  I do not consider that it is necessary to canvass such provisions 

and authorities in any detail.  It is trite law that “use” of a motor vehicle does 

not necessarily involve either the driving of the vehicle or even movement of 

the vehicle itself.  As the High Court observed in Dickinson v Motor Vehicles 

Insurance Trust (WA) (1987) 163 CLR 500 at p. 505 when dealing with a 

compensation claim by a young girl who was badly burned as a result of a fire 

started by her brother in a stationary car: 
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 “There can, in our view, be no doubt that the motor car was being used 

within the meaning of the Act at the time at which the appellant sustained 

her injuries.  It was in use to carry the appellant and her brothers as 

passengers in the course of a journey which was interrupted to enable the 

father to do some shopping.  There is no suggestion that the interruption 

was other than temporary.  “Use” for the purposes of the Act extends to 

everything that fairly falls within the conception of the use of a motor 

vehicle and may include a use which does not involve locomotion.” 

 

 The issue is not, however, whether “use” of a motor vehicle in general 

may extend to passengers but rather whether the applicant was using the motor 

vehicle “without the consent of the owner or the person in lawful charge 

thereof” at the time of the accident within the meaning of section 10(a) of the 

Act. 

 

Applicant’s Submissions  

 Mr Alderman, for the applicant, submits that the legislature could not 

have intended that “use” of a motor vehicle in terms of section 10(a) extend to 

the full breadth of its ordinary and natural meaning.  

 

 Mr Alderman submits that the interpretation contended for by the 

respondent would lead to absurd and unfair results.  He suggests, by way of 

illustration, that if the respondent’s approach is correct, a person who 

unwittingly accepted a lift in a motor vehicle being driven “without consent” 

would be denied benefits under the Act.  He submits that this could never have 

been intended by the legislature and accordingly submits that the phrase 

“using a motor vehicle” in section 10(a) must be read down to accord with the 

beneficial nature of the legislation.  
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 Mr Alderman cited a considerable number of authorities to illustrate the 

approach which should be adopted in construing the Act.  It is unnecessary to 

repeat those in any detail beyond referring to my endorsement of the approach 

adopted by Kearney J in Jones v Motor Accidents (Compensation) Appeal 

Tribunal (1988) 59 NTR 12, applying McMillan v Territory Insurance Office 

(1988) 57 NTR 24 (per Gallop J at p. 28): 

 

 “By its very nature the Act is designed to provide 

benefits for persons suffering injuries in motor vehicle 

accidents.  Its emphasis and policy is that personal 

injuries in motor vehicle accidents should not go without 

compensation.” 

 

 I accept the views of Kearney J in Jones, supra, that the Act should 

receive a broad and benign construction so as to prevent its obvious purpose 

from being defeated. 

 

 Mr Alderman submits that a narrow construction to “using a motor 

vehicle” in the present context must be adopted if the Act’s beneficial purpose 

is to be achieved.  He submits that authority for such a construction may be 

drawn from Brown v Roberts, supra.  I have referred to this case as authority 

for the proposition that driving a motor vehicle is not an essential element of 

“using” and that there may be more than one person who is using a vehicle at 

any given time.  Megaw J went on to hold, however, that in terms of the 

provision before him (section 35(1) of the Road Traffic Act 1930) a person 

does not “use a motor vehicle on the road” unless there is present, in the 

person alleged to be the user, an element of “controlling, managing or 

operating the vehicle at the relevant time.” 
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 Megaw J did not seek to define the extent of that element of control, 

management or operation.  On the facts, he held that the action of a passenger 

in opening a car door in such a manner as to strike the plaintiff and cause her 

to fall and break her hip did not amount to the necessary control, management 

or operation of the vehicle to qualify as “use” of the motor vehicle. 

 

 The case was decided, as Megaw J made clear in his judgment, very much 

on its own facts.  The passenger had been found liable in negligence to the 

victim plaintiff but the passenger being impecunious, the plaintiff sought 

damages against the owner-driver of the vehicle for breach of statutory duty 

under s. 35(1) of the Road Traffic Act 1930.  That provision required the 

owner to insure against third party liability for death or bodily injury to any 

person caused by or arising out of the use of the vehicle.  The driver’s policy, 

in standard form, did not purport to give cover in respect of the legal liability 

of any passenger carried in the vehicle.  It extended only to the owner’s 

liability and anyone driving the vehicle with his permission.  It was argued on 

behalf of the plaintiff that the absence of insurance cover for the passenger 

was a breach of the owner’s statutory duty to insure under section 35(1) of the 

Road Traffic Act. 

 

 Counsel for the defendant (owner-driver of the vehicle) pointed to the 

startling consequences of the plaintiff’s proposition – in short, millions of 

people since 1930, both drivers and passengers, would have been guilty of 

criminal offences by using motor vehicles in respect of  which insurance 
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required by the Act had not been in force.  Such criminal liability would have 

extended apparently to all passengers and drivers of buses and taxis in 

addition to private motor vehicles. 

 

 It is apparent from his judgment that the far-reaching consequences of 

upholding the plaintiff’s proposition persuaded Megaw J to adopt an extremely 

narrow – and undefined – construction of “using” a motor vehicle.  It must be 

said that even adopting Megaw J’s criteria for “using” a motor vehicle it is 

difficult to see how the passenger’s action in opening the door could not 

amount to the “necessary control or management or operating of the vehicle”.  

The passenger was quite clearly in sole control of the door which was opened 

and it is not apparent to me how the accident could be anything other than one 

arising out of the use of the motor vehicle. 

 

 I am satisfied that Brown is a case which provides no assistance in 

interpreting s. 10(a) of the Act.  I consider that, at best, the judgment should 

be viewed in the light of its very special facts – and even then, I am inclined 

to think it was wrongly decided. 

 

 Aside from Brown, Mr Alderman also relied upon Striker Executive 

Charter Services Pty Ltd v Durant  (1978) ANZ Insurance Reporter at p. 75, 

103 to submit that it was open to this Tribunal to adopt a narrower 

construction of using a motor vehicle than would follow from the ordinary and 

natural meaning of that phrase.  Durant’s case was concerned with the proper 

construction of an exclusion clause in a contract of insurance.  In holding that 
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the insurer was entitled to rely upon an exclusion clause in relation to claims 

arising out of or caused by or in connection with, inter alia, the “use by or on 

behalf of the insured of any watercraft whilst afloat”, Mahoney JA of the New 

South Wales Court of Appeal held: 

 

 “I do not think that the term as used in the exception is 

wide enough to comprehend each and every manner of 

employment of a watercraft, or each and every manner of 

availing oneself of it.  I do not think, for example, the 

Insured, in travelling as a passenger upon a Manly ferry 

would be availing himself of that ferry in such a way as 

to constitute a use within the exception. 

 

 In the present case, the defendant was being carried on 

the vessel whilst it was in the possession of and under 

the control of the plaintiff.  He had, as I understand the 

findings of the learned trial judge, no right to direct in 

any way what took place and insofar as the vessel was 

manoeuvred, or he was permitted to involve himself in 

the manoeuvring of it, this took place completely at the 

will of the company and its officer, Mr. Purser.  

 

 It may be that control, though significant, is not the 

determining factor in deciding whether there is a “use” 

within the exception, but the relationship of the 

defendant to the vessel was, in my opinion, such that 

there was not a use of it by him at the relevant time.” 

(emphasis added) 

 

 I do not consider that Durant’s case is of any direct assistance in the 

present case.  The proper construction to be given to an exclusion clause in an 

insurance contract is obviously far removed from the present issue before this 

Tribunal.  The case does, however, lend some slight assistance in interpreting 

section 10(a) of the Act by emphasising that a proper construction of “use” 

does not necessarily require that word be given its full ordinary and natural 

meaning regardless of the context in which it is employed.  
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 Mr Alderman submits that, given the unfair or even absurd results which 

would flow from interpreting use of a motor vehicle in section 10(a) to 

encompass every degree of use, the term should be restricted to users of a 

motor vehicle who are in possession of the vehicle or who are in a position to 

control, manage or operate the vehicle.  Mr Alderman submits that the 

interpretation advanced by the respondent would catch all those who were in a 

motor vehicle which was being driven ‘without consent’.  He submits that it is 

only the driver of a motor vehicle being driven without consent who can 

properly be said to be using the vehicle within the meaning of section 10(a). 

 

Conclusions 

 It is apparent that, having regard to sections 9 and 10(a) of the Act and 

the various types of conduct which exclude persons from the Act’s benefits (as 

to which see earlier) that the legislature could neither have intended section 

10(a) to catch all those in a motor vehicle being driven without consent nor 

only the drivers of such vehicles.  If the legislature had intended either result, 

its purpose could have been achieved by expressly excluding persons in such 

categories from the Act’s benefits.  That was the approach adopted in, for 

example, sections 9(a), (c) and (d) and there is nothing to sugges t that the 

reference in section 10(a) to “using” a motor vehicle was anything other than a 

deliberate choice of a category of persons to whom the Act’s benefits would 

not be available. 
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 On the other hand, it is equally clear that the legislature could not have 

intended to exclude from the Act’s benefits all those availing themselves of a 

motor vehicle being used ‘without consent’ regardless of the circumstances.  

This would potentially lead to grossly unfair consequences.  To take the 

example of Mr Alderman, the legislature could not have intended to exclude 

from benefits a person who accepts a lift in a vehicle and has no knowledge 

that it is being driven “without consent”.  I am satisfied that the legislature 

must have intended some limit to be placed on the exclusion from benefits in 

section 10(a). 

 

 Section 10(a) disentitles a person to benefits for injuries in or as a result 

of an accident that occurred “while he was using a motor vehicle without the 

consent of the owner or the person in lawful charge thereof”.  Mr Farquhar 

submits that the intent of section 10(a) is to exclude from benefits those who 

are engaged in criminal or unlawful activity.  I accept that this must be so 

having regard to section 10(a) as a whole when viewed in the context of the 

Act. 

 

 In relation to the use of motor vehicles without consent, section 218 of 

the Criminal Code provides: 

 

 “218(1)  Any person who unlawfully uses a vessel or motor vehicle ... is 

guilty of an offence and is liable to imprisonment for two years”.  

 

 Section 1 of the Code defines “unlawful” to mean “... without 

authorisation, justification or excuse”.  These terms are explained in Part II of 
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the Code; and see in particular section 31 of the Code, excusing a person from 

criminal responsibility for an unwilled act. 

 

 It is apparent that before a person could be convicted of an offence 

contrary to section 218(1) of the Criminal Code, mens rea would be required 

to be proved by the Crown.  This, of course, accords with the general 

requirement of the criminal law that for a person to be guilty of a criminal 

offence he must be proved to have a “guilty mind”.  The starting point of 

construing a penal provision is that mens rea is required – see generally He 

Kaw Teh v R (1985) 60 ALR 449. 

 

 Section 10(a) of the Act is not a penal provision and accordingly does not 

attract the presumption of mens rea (or intent) – see Yorke v Lucas (1985) 61 

ALR 307 at 316 in which Brennan J cautioned against applying the 

presumption of mens rea to provisions other than those which  create offences.  

However, the remedial or beneficial nature of the Act requires that section 

10(a) should be construed liberally in favour of achieving its objectives. 

 

 Where applicable, the effect of section 10(a) is to deny a person benefits 

to which he would otherwise be entitled.  I consider that having regard to the 

nature of this provision, the legislature’s intention was not to impose a form of 

strict liability simply on the basis of a person’s presence in a motor vehicle 

which is being used “without consent”.  A liberal interpretation of section 

10(a), consistent with the beneficial nature of the Act, would be to limit the 

category of persons excluded from the Act’s benefits to those who knowingly 
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use a motor vehicle “without consent”.  This is no t to apply a presumption of 

mens rea to a non-penal provision, albeit the effect is the same, but rather to 

give effect to the legislature’s intent that those who engaged in criminal or 

unlawful activity of the type under consideration are excluded from benefits 

while protecting the entitlements of an “innocent” user of a motor vehicle 

which, as a matter of fact, is being used “without consent”.  Such an 

interpretation of section 10(a) achieves the legislature’s intent of excluding 

from benefits those who engage in the relevant activity where it is criminal or 

unlawful, while preserving the benefits of those who inadvertently engage in 

the relevant activity. 

 

 In the present case, the applicant was fully aware that the use of the 

motor vehicle was being undertaken without the consent of Mr and 

Mrs Taylor; that is, the applicant knowingly permitted herself to be carried as 

a passenger in the vehicle which was being used, as a matter of fact, “without 

consent”.  Accordingly, I am satisfied that having regard to such knowledge 

and her voluntary presence in the vehicle during the course of its journey (and, 

in particular, at the time of the accident), the applicant was “using the motor 

vehicle without consent” within the meaning of section 10(a) of the Act.  In 

consequence, pursuant to section 10(a), the applicant is not entitled to any 

benefits under the Act. 

 

 While it will be apparent from these reasons that I consider that 

section 10(a) imports a requirement that a person knows the vehicle is being 

used “without consent” before he or she will be excluded from the Act’s 
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benefits, I consider it necessary to emphasise that the decision in the present 

case relates to the particular facts before this Tribunal.  In particular, these 

reasons should not be taken to mean that knowingly using a motor vehicle 

“without consent” will inevitably attract the exclusion from benefits in section 

10(a) of the Act.  I expressly leave open the question as to whether a person 

who has such knowledge may rely upon some justification or excuse for using 

a motor vehicle without consent.  It is unnecessary to decide this for present 

purposes, but it is right to emphasise that the conduct addressed by the 

exclusion in section 10(a) is of a criminal or unlawful character.  Approached 

in this light, the potential unfairness or absurdities posed by Mr Alderman 

cease to exist. 

 

 In arriving at the conclusions that I have expressed, I have again 

reminded myself that the nature of the Act requires it to be construed, 

wherever possible, in favour of the applicant.  However, in the circumstances 

of this case, however benevolently one construes the Act, the applicant’s 

injuries occurred while she was “using a motor vehicle without the consent of 

the owner or the person in lawful charge thereof”. 

 

 The application must be dismissed. 


