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TIT THE SUPREME COURT

OF THE NORTHERN TBRR:ETORY

OF AUSTRALTA

AT ALTCE SPR:LNGS

No. 9 0^ 1.993

TN THE MATTER of the Just, .ces
Act

AND TN THE MATTER o:E' an appeal.
from a deci. si. on of the Court

o^ Summary Jurisdiction at
A1.5. ce Spi:i. rigs

CORAL^I: KEA}^BY J

BETWE^11:

CAREY SLA. TTERY

I^^^.

Thi_s is an appeal. agai. nst an order made by the

Court of Summary JUL'i, sdi_ct. ton at Aji. ce SPJ, i. rigs on 1.9 January

The proceed:. rigs were i. nsti. tuted by the appeLLant by3.993 .

Summons chargi. rig the respondent wi. th of:fences under

para239(L)(b) 0^ the Soot. al. Security Act 3.947 (Cth) (beretn

"the Act"). The Court convi. cted the respondent and,

PIirsuant to paira20(I_)(a) of the C, :i. mes Act 1.91.4 (Cth),

AND:

A1ppeL, .ant

GEOFFREY TAN DAVTS

(Dei. i. vex'ed. I_9 February }. 993)

REASONS FOR JUDGMENT

Respondent



di. rect. ed that he be rel. eased wi. thout being sentenced, on tits

entering i. nto a Recogni. zance i. n the sum o:E' $1.000 to be o^

good bellavi. our for a pertod 0^ 2 years'

IHi. s Honour set out para20(I. )(a) of the C, ,i. mes Act

and conti. nued:I

Tn the Noti. ce o^ Appeal. the appeJ. I. ant contends

that in maki. rig the order :EOT:' post-convi. cti. on cond, .biona, .

rel. ease the Learned Magi. stirate erred i. n two respects, vi. z:-

- - - in imposi_rig a sentence without gi. vi. rig" I. .

opportunity to the complainant to make
submi. ssi. ons on the pre-sentence report.

2. The sentence i, s mani. :EestLy inadequate".

^l^

The Noti. ce of Appeal. was SLgned by a Legal.

PI:'acti. ti. .one':' "for and on behaJ. f o:6 the AUStraLi. an Government

SOLi. .ci. tor". Zt i, s not i. n i, ssIle that i. t was SLgned as

SOILci. to, c ^or the appeLLant' i. t was there^ore i. n accord wi. th

r83.05(L) 0^ the Supreme Court RILLes. However, these RULes

reg111. ate appeal. s under the Justices Act onI. y "to the extent

that no other procedure i, s provi. ded" i. n that Act. see

1.83.03(a). Secti. on ,. 72 0^ the Ousti. ces Act deals w, _tti

rioti. ces o^ appeal. , s203 i. s a regIIJati. on-maki. rig power, and

Form 63 i. n the Justices Regul. attons sets out the form of

Notice of Appeal. to be used. iEt indicates that the Noti_ce

o:6 Appeal. shotiLd be si. gned by the appe, .Jant. Section 1.63(L)

of the Justi. ces Act, 171^,. ch gi. ves a "party" the ,=i_grit o:E

appeaJ. , i, s set out beLow. Mr Stick uLti. matel. y rel. Led on s29

Ts the a

( a) Noti. ce o^ A

eaL coin etent. ?

ea, . SL ned b SOLi. ci_to, , ^'or the
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o:E the Ousti. ces Act as authorizing the SOLtci. to, : to si. gn the

Notice of Appeal. . Section 29 provi. des:-

shal. L be at I. i. beicty to conduct tits case or to make
hi_s appLi. cati. on or his EIJI. I. answer to the charge
or coinpl. amt (as the case may be) and to have the
w, .triesses exami. ned and cross-examined, by a LegaL

(emphasi. s ini. ne)PI:. acti. t. toner : - 11

T consi_der that the better view i. s that s29 does riot app, .. y

to the appeal. process and that the Notice of AppeaL shoti, .d

have been signed by the appel. Jant, as requi. red by Form 63.

However, the respondent does not take the poi. nt. and, i. n the

CLI:'CumStances, i. t i. s o^ a formaL nature and T do riot

consider i_t renders the appeal. incompetent.

(b) Does a eal. Ite it1.0m a condi. ti. onal. release

I'E;very party to an roceedi. n

^^

The ifi. ght of appeal. to this Court ,. s contained i. n SL63 0^

the Justi. ces Act whi. ch provi. .des, as far as materI. al. :-

"(L) A party to proceedi. rigs before the Court may
appeaL to the Supreme Court :firom a convi. cti. on,
order, or adjudi. cati. on o:E the Court - - - on a
ground which ,. nvo, .ves

(a) sentence;

before Just:. ces

be^ore sentence?

as herei. natte, , provi. ded, i. n every case, - - -.

Tn ttii. s case no "sentence" was tinposed, i. n terms

of SL63(I. ), and so on the face o:E i. t. no appeaL Lies; c^

Banti. ok v B. luriden (,_981. ) 58 ET. ^R 4L4 and see R V Abedsamad

t,. 9871 V. R. 88J. and the authori. ti. es ci. ted therei. n. Mr Sti. Irk

submi. tted that s20(3) 0^ the C, ,i. mes Act nevertheLess aLl. owed

an appeal. agai. nst the order itor cond, .. ti_ona, . rel. ease; ,.. t

provi. des, as ^air as material. :-

11
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"(3) Where a person ,. s rel. eased i. n pu, rsuance o^
an order made under subsecti. on (1) wi. thout
sentence being passed on hi. in, there shal. I. be such
I:'i. grits o:E appeal. in respect of the manner i. n whtcti
the person i. s dealt with for the o1f^ence or each
o^fence i. n respect o^ whi. ch the order i. s made as
there wouLd have been i. ^ the manner in which he .,. s

dealt wi. t. I^ had been a sentence passed upon his
convicti. on for that of^ence. "

I:t. i, s clear that s20(3) has the e^rect for writcti

Mr Sti. ,:k contends. The appeaL against the order for

condi. t. ,. onal. rel. ease is competent.

Tn August 1.992 the appe, .Lant, an of^I. ce, , 0^ the

Department o:E SOCtaJ. Secu, :i. ty (herei. n "the Department"),

caused a Summons to i. ssue under the Justi. ces Act, chargi. rig

that the respondent had committed 25 0:Efences under

para239(a. )(b) 0^ the Act, i. n 1.989 and 1.990. Para239(L)(b)

of the Act provi. des, as far as materi. aJ. :-

shal. I. not -"A

Back round to the roceedi. n s

person

Charge n0.6 i, s t. ypi. cal. 0^ these 25 charges WILLcti di. f^e, , onLy

as to dates, the same basts - non-di. SGI. OSu, :e of a de facto

partner's earni. rig betng aJ. Leged ,. n each, vi. z:-

"(6) on or about 16th day o^ November a. 989 at
di. d knowi. rig, _y obtain anA1. ice SPEi. rigs

instalment o^ a Benefi_t part o^ whi. ch was not
payabJ. e i. n that he applied ^or and was patd
Onemp, .oyinent. Benefit for the pertod
3 November 3.989 to 3.6 November ,. 989 WILLcti he

knew was riot payable because hi. s partner had

(b) an i. nstal. meritknowi_rigl. y obta:. n payment o^
part of wti^. ch i. s noto:6 - - a - - bene^it

PayabLe;

.
,,
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Ttii. s o:E^ence i. s commonl. y known as "doI. e cheati. rig". Tt has

become i. nc, :eastngJ. y prevaLent over the years; parti. CUI. airl. y

as economi. c ti. mes are hard and the Legi. ti. .mate demands of

those truly i. n need upon the It111^. ted SOCi. aL secu, ,i. ty safety

net i. ncJ, ease, i. t 5. s necessary that sentences for thi. s

o^^ence be seen to re^I. ect an el. ement of stern general.

earned income du, :i. rig that period, which he
di. d not dec, .are.

Contrary to paragraph 239(,.)(b) o:6 the SOCi. aJ.
Secti, :i. ty Act 3.947. "

deterrence.

When the charges came on be^ore the Court on

20 November 3.992, both parti. es were represented. By Leave,

the f^_r'st 5 charges were wi. thd, =awn.

The respondent then pleaded guilty to charges

nos. 6-25. He ad. ini. tted that he had Lodged the 20 cLai_ms ^or

unempLoyinent beneti. ts at the Department's ALLce Sp, ,i. rigs

Regional. Offi. ce at vari. OILS times in the peri. od 1.6 November

1.989 to 3.7 October 1,990, when he was not enti. tLed to aL, . of

those beneti. t's (^or the reasons set out above), and that ILLS

cLa, .ms had been granted and montes pai_d to hi. in at the

presc, :i. bed single rate. He was then convicted o^ these 20

The

Our i, sdi. cti. on

roceedi. n s i. n the Court o^ Summai,

o^^ences.

Pu, CSuant to SL6BA o^ the Crimes Act 1.9L4 (Cth) he

admttted he had cominttted 30 stintLaJ: of^ences between

33. October 1.990 and a. I. December 1,991. , as detai. Led on the

5



app, :opri. ate form, and asked that they be taken i. nto account

when he was sentenced.

Ms Cory of counsel. for the coin191. ai. nant. submitted

that a use^ul. rough gutde to be appJ. i. ed i. n deci. di. rig when a

sentence o:E i. rip, :isoninent may be approp, ri. ate i. n terms o^

SL7A(,.), was whether the of^ence was cominttted for reasons

T^ the Court considered that theof ', need or greed".

respondent had Goumi. t. t. ed the o^:tences matn3. .y out o:E 11gi, eed, ,,

the authori. ties showed that a sentence o:E tinp, ri. sonittent o0/11. d

be appropriate. T observe that i. t ,. s regarded as a common

111i. ti. gati. rig factor in cases such as this that the o1Efende, :

I'was i. n real. ^inarici. aJ. . need and was riot inot. tvated by greed";

see Grabam v BartZ. ey (,. 984) 57 AT. ^R 1.93 at 1.98. Ms Cory

submi. tted that the present case tel. L wi. thi. n a "grey area",

the conti. nuum between a cl. ear case o^ "need" and one of

"greed". See aJ. so R V Soberf (1,985) 1.8 A C, ci. in R 209, on

these concepts.

Ms Cory handed up a 11t. artff sctiedIIJe". Ttii. s sets

out bi:i. e^ det. atLs of the ^acts o:6 the 59 o:6^ences under

para239(I. )(b) 0:E the Act whi. ch have been deaLt wi. tti by

Courts o:E Summary Ourisdi_cti. on i. n the TeX'JCLtoicy i_n the 2

years

111i. s Honour then set out an anal. ysi. s o:E the

sohedIIJe, the subm:. SSLons i. n ini. ti. gati. on, and cont. i_nLied:l

When the Court resumed on I. .9 January, no-one

appeared ifoi: the coinpLai. nant-appeJ. ,. ant.

Ms Johnston was engaged i. n another court at that ti. me, but

hi_s Worstii. p was not i. neo, cined of that and proceeded to

between November a_990 and November 1.992.

T am toLd that

6



sentence i. n her absence. A presentence report of 7 January

1,993 whi. ch had been recei. ved was passed to Ms MCCrohan who

subiiii. tted that i. t was "very SLmi. Lax' to my submi. .SSLons and

asked that the Court "parti. GILLa, :I. y take ,. nto account the

recommendat. ton".

1/1i. s Honour set out the obse, :vati. ons i. n the

presentence report and conti. nuedsl

His Worsh:. p proceeded to sentence as to1.10ws:-

"- - - T take into account aL, .. that's been put to
T a, .so take account of the 30 offences thatme.

you've asked me to take i. nto consi. derat. ton i. n
dea, .i. rig wi. th thi. s. I:'ve read the IPL'esentencej

previ. OILSl. y checked with Ms MCCrotian that the
respondent was prepared to enter i. nto a bond and
was making repayment at $1.00 per week. I What T
propose to do i. s to proceed under secti. on 20, sub-
secti. on I. (a) o:6 the C, =Lines Act. IC'in gotng to
convi. ct you on aLl. 0:E^ences. T'in not goi. rig to
pass sentence. T'in goi. rig to reLease you in the
sum 0^ $3.000 in your own Leoogni_zance wi. th a
condi. ti. on that You be o:E good bellavi. our ^or 2
years". (emptiasi. s ini. ne)

lit. s Worshi. p then exp, .atned to the respondent hi. s obLi. gat. i. ons

under the Recogni. zance and concJ. uded:-

report and T take
T'in

normal. I.

Looki. n at tin I:'i. sonment, aLL i:i_grit. But you
understand now your ob, .i. gati. ons. tHi. s Worstii_p had

OJ. n to take an unusual. ste
J. n cases

arti. CUI. a, c note of that re ort.

such as this

"Now as T say it's a step writch courts do not
usual. Ly take because a fraud on the publ. i. c revenue

ou would be

,. n as much as

i, s consi. dered a sex',. ous matter, but i. n I. ,.. tit of
what has been ut. to me

The coinpLai. nant appeal. ed. by Noti. ce of Appeal. dated

25 January 1993 on the 2 grounds set out at p2.

sentence re ort, T'in gotng to proceed as T've toLd
you. " (emptiasi. s ini. ne)

The a eal.

.

J. n art, .CLILa, , i_n the

7
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As to the ^i. ,:st ground, MIC Sti. irk ^5.1. ed by Leave an

a^^i. davi. t by Ms Johnston, ,. n WILLch she expLa, .ned that she

had been at the Courthouse on 1.9 January ,. 993 at 3.0 am, and

(a) The a

there:-

( t)

eLl. ant's submissions

The :Ei. r'st

I'- - - spoke to the orderI. y who was deal. ing with
the main List and was in:Eo, :med that this Worshipj
would be deal. ,. rig with this matter i. n Court 2. T
advised her that T had a number of matters to
attend to that morni. rig and requested that she have
me call. ed prior to the matter bei. rig call. ed on.
Notwi. ttistandi. rig thi. s, T was Later advi. sed that the
matter had been deal. t wi. th i. n my absence. "

round o:E a

hi. ghLi. .ghted a need to review the use made by courts of

presentence reports. Tt. was cLeaic that i. n this case

hts Wolfshi. p had. paid great regard to what was i_n the report,

when sentenci. rig; T accept that. ALL parti. .es were enti. tl. ed

to know what was i. n such a report, and to have an

OPPort. uni. t. y to correct any mis-statements o^ facts Or

opi. ni. ons therei. n wh:. cti they wi. shed to challenge, prior to

the case bed. rig di. sposed o:6. T accept that. He re^erred to

R V Webb 11.97Ll VR ,. 47, where the use o:E presentence reports

and the extent to whi. ch thei. IC contents may be chal. Lenged. on

appeal. was deal. t. with. Tn that innsdi. cti. on, pu, CSuant to

certa, .n Statutory provi. SIons, the Judge has a d. i. SGI:'et, .. on

whether or riot to di. scLose a presentence report to the

parties. The FULL Court at PI. 52 was of the view that i_f the

Judge deci. ded to discl. OSe the report to the parti. es this

eal. (see p2)

Mr Sti. ,=k submi. tted that what had then occurred

shoul. d be done

8



I'- - - be:EQre the sentence i. s pronounced i. n order
that the parti. eS may have an OPPOrttini. ty at that
stage of deal. trig, i. ^ they so desi. re, wi. th any o:E
the matters stated i. n the report. T^ the report
i, s onI. y made avai. Lab, .e, as apparentl. y i. t was i. n
thi. s case, a^te, , judgment has been del. i. vered, then
di. f^ICUl. t and deep-seated questions of POLLcy are
likeLy to airi. se i. ^ it i. s sought, upon appeal. , to
adduce evi. dence rel. attrig to matters stated in the
report. "

See aLso R V CarJstrom IT9771 VR 366 at 368.

Mr Stirk submitted that i. n this jurisdiction it

was :EUndamental. that except i. n excepti. onal. circumstances a

presentence report shoul. d be discl. OSed to counsel. ^or the

parti. es pi:'i. or to sentence, and they shoti, .d be afforded an

OPPo, ct. uni. ty to make submi. SSLons on i. .t, as i. t consti. tuted

materi. al. writch the Court could take i. nto account when

sentenci. rig. As T say, T accept that proposi. .ti. on, whi. ch

accords wi. tti the PI:'acti. ce i. n the Tel:',:i. tory.

Stanton v Da17son (1,987) 3 A Ci:tin R 1.04, referred to by

MIC ALLen of counsel. for the respondent, wiltcti stresses that

an accused person cannot be sentenced on the basts o^

matertai. that i, s not known to titm, and that 11i. s Legal.

advisers ordinal:. i. I. y

mater, .aL known to them; cl. earl. y, that i. ncl. .udes materIaL i. n a

presentence report.

Mir Sti. ,:l< uLti. mateLy subrti, .t. ted that in the

circumstances whi. ch obt. ai. ned here, hi. s WOE'shi. p was reqlitred

to desi. st. from proceedtrig to sentence, and to adjourn

proceedi. rigs unti. I. counsel. :Eo, r the o0/11pJ. ai. nant appeared. T

do not accept that proposition. A party cannot coinpLai. n

that he was not at:EQ, ,ded an OPPo, :tnni. ty to exam^. ne relevant

are requi. red to convey to ILLm any

T aLso note

matertai. . PI. aced beltoice the Court, when the reason :EQ, : that

Lay i. n his own failure to appear
.

I. .n

9
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t, .me wi. thout. proper, .y ^i. ,:st ensuring that the court was

in^ormed o:E the reason he was not there.

No doubt the i. nfoi:mai. , casual. arrangement used

this case usual. I. y works sati. s:Eact. ori. l. y in a sinal. I. centre

I. tke ALLce Sp, :trigs, but responsi. bi. .1.5. .ty cLea, :Ly ,. i. .es on a
uriavoi. dab, .. eLegal. representative to ensure that any

:. nabi. I. i. ty to attend at the appoi. rited hour is drawn to t e

Court, s attention; this i. s often most conventent. Ly done

through the Legal. representative of the other party.
round of a eal. - nani. test

As to the general. pi:'inci. PI. es appLi. cabLe on a Crown

Stirk rel. Led on R V Bird (3,988)appeal. agai. .nst sentence, Mr

56 11TR 1.7 at 20-23. , vi. z:-

"The. prtnc, .. PI. es that appJ. y to the consi. derat. ,.. on o^
a Crown appeal. are now well. est. abl. i, shed by
deci. SLons of this court and we need onI. y re^e, c to
them bi:i. e:61. y. They are to be :60und i. n R v
ALLi. nson (L987) 49 NTR 38 and R V Allzao (J. 987) 50
NTR 6 and i. n unit'epo, :t. ed decisions o:E ttii. s court in
R V Hogon Inow reported at (L987) 30 A Cici. in. R.
3991; R V Yates (I. ,. December 1.986) and R v
ScanLon (20 November 1.987). Those prt. riotp, .. es were
earl. tel:' convententl. y surunar^. sed by a FULL Court of
the Federal. Court of AUSt, ,al. i. a i. n R v rate &
BareLey (1.979) 24 ALR 473 at 476 i. n these words:

I'An appeLLate court does riot inter^ex'e wi. t. 11
the sentence i. Taposed merely because ,. t i, s o:E
the vi. ew that that sentence i. s i. ns11^tici. ent

,:t :. riterferes onLy i. :E i. t. beor excessLve.

shown that the sentenci. rig judge was i. n error
i. n acting on a wrong p, :inci. pLe or i. n
intsunde, :standi. rig or i. n wrongLy assessJ. rig some
sal. i. ent ^eatLire o:E the ev, .dence. The error

i. n what the sentencing judge satdmay appear

(i. i. ) The second

J. nade 11ac

.

J. .n

.

i. n
be so excessi_ve or triade uate as toina

Inaritfest such error (see general. I. y, Skz. riner v

the proceedings, or the sentence i. tsel. :E

R (1.91.3) 1.6 CT. ^R 336 at 339-40; R V In. ther's
(1.925) 25 SR(NSW) 382 at 394; Inbi. etaker v R
(3.928) 4L CLR 230 at 249 Gritfi. ths v R (,. 977)
1.5 A1. ^R L at 3.5-1.7) .

:!. O
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A1. though an error at:Eecti. rig the sentence must
appear be:601:'e the appeJ. Late court wi. 1.1.
i. rite, :vene in an appeal. ei. the, : by the Crown or
by a defendant, a Crown a ea, . ratses
consi. derati_ons which are not resent in an
a ea, . b a defendant seeki. .n a reduction i_n

Crown appeaLs have been

to the sentence of the primary t, :i. burial. ' (per
TheTsaacs a', 17hi. ttaker v R, SLIPra, at 248).

^reedom beyond the sentence imposed i, s, for

the second time, i. n jeopardy on a Crown
appeaL agai. nst sentence. Tt. was ^i. ,=st i. n
jeopardy be^ore the sentencing court.

Tt must be aLways borne i. n ini. rid that this court
has a I'wi. de di. soreti. .on whether or not to
5. rite, ::Eere, even though i. t may reach the conc1.11ston
that another sentence shou, .d have been passed ,
see Gritfi. ths v R (3.977) 1.37 CLR 293 per a'acobs a'
at 326; 1.5 AT, R I. at 29-30". (emphasi_s ini_ne)

This states the Law on the subject i. n the Tel:'I:',. to, :y.
v TreZ. andal. so R V PrtZ. ton (,. 981. ) 4 A CT'tin R 5 at p6; and R

his sentence.
descri. bed as cutt. :. rig across 'time honoured
concepts o^ Grimi. nal. adm, .ni. stirati. on' (per
Barwi. cl< Co', PeeZ. v R (1,971. ) 1.25 CT. ,R 447 at
452; t,. 9721 AT. ,R 231. at 233). A Crown appeal.
puts ,_n jeopardy 'the vested interest: 1:11at a
man has to the ifreedom which i, s hi. s, subject

(,. 987) 49 N, DR 3.0 at p27.

MIC Stirl< aLso re^erred to p32 of R V Bird (SLIPra),

wtii. GII deaLs wi. th considerattons which app, _y when i. t i, s

a sentence was mani. ^estl. y inadequate,sought to contend that

VLZ : ~
.

''That. the mani. ^est i. nadeq11acy of a sentence COLIl. d
be reLi. ed upon as a ground o:E appeal. was ^ticst
suggested by Di. xon, Evatt and 110Ti. e, :nan J, T i. n the
Hi. gh Court i. n Granssen v R (1936) 55 CT^R 509 at
520, vi. z: "- - - i. t ,. s not necessary that some
delEi. ni. t. e or speci. tic error shotxl. d be assi. gned.
The nature o:E the sentence i. t. seL^, when cons, .. dered
i. n rel. ati. on to the o1E:Eence and the circumstances
o^ the case, may be such as to afford convi. riot. rig
evi. dence that in some way the exerci. se of the
Isentenci. .rigl di. SGI:'eti. on has been unsound.

Since the Crown rel. Led on, .y on the ground of
mani. test triadequacy, ex hypot. hesi. Mr Ga, :drier di. d.
not seek to pi. ripoi. nt. a speci. ^i. c error to show that
the sentenci. rig di. SGI:'et. 5.0n had been improperI. y

See

1.1.
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exerci. sed.
an a

"\} on the facts i. t the sentence
11n'ust"; see the sameI. atnl.or

the High Court two days earl. i. e. :. than the judgment
i. n Granssen, supra, in House v R (1,936) 55 CT. ,R 499
at 505. What yardstick i. s to be used to determine
whether the sentence imposed was 11n, :easonabJ. e or

eal. a atnst. sentence cannot succeed 11nl. ess
Tn the absence of an Ident, .^i. ed error

pLai. n, .y unjust, and thus man, .test, .y triadequate,
when considered in rel. .atton to the of:Eence and the
circumstances of tti, .s case?

The yardstick was ,. denti. tied by Barwi. ck Co'
Gri. fftths v R, SLIPra. Havi. rig re^erred to

in sentenci. rig as a desi. I:. abJ. e iteatu, re
adTiii. ni. stira't. i. on, the Chi. ef Justi. ce satd

consi. st. ency
o^ Gin. nutriaL

(1.37 CT. ,R at 31.0; 1.5 AT^R at 3.7) :
from what ini. ht in ex ex'i_ence be re aird. ed as the
norm ina

prtnci. pLe" (emptiasi. s ours).

The yardst. i. ck, then, upon wh, _Ch the Crown COILJ. d
normal. Ly rel. y as a measure of mani. test triade 11ac
o:E sentence i. s evi. dence that the sentence i_in OSed.

attern IEo, ris wei. I. below the exi. sti. n sentencLn

of a tari_f^". (emphasi_s ini. ne)

Agai. n, thi_s states the Law i. n the Terri. to, ?y.

Hall. (,. 979) 28 ALR 1.07. As to gutdeLi. nes ^or deterund. ni. rig

mani. test triadeq11acy, Sangste, , J i. n R V F1. aherty (3.981. ) 28

is 11n, ,easonab, .e

three judges o:E

be bel. d to be i. n error in poi. nt of

the arti. GILLa, , t e o^ the offence char ed. ThJ. s
connotes the exi. stence o^ sonnettii. rig i. n the nature

SASR 1.05 at To7-8 said:

"To deterini. ne whether a sentence J. s erroneous Ln
the sense o^ betng manifestI. y excessi. ve or
mani. :Eest. I. y i. nadeqnate, i. .t. i, s necessary to consider
i. t. agai. nst the maximum sentence prescri. bed by Law
:EOT' the of:Eence, the standards of sentenci. rig
customarily ^o11.0wed by the judges deal. ing with
such o^:fences, the PI. ace whi. ch the o:E:Eende, ,'s
conduct in the case under review occupies in the
soal. e o:E sex'i. ousness of offences of that kind, and
the personaL ci. ,:Gumstances of the of:Eende, :,

T respectful. I. y agree.

Mr St. tick submi. tted that hi. s Worship should have

made an order ^or the repayment of the montes obtai. ned by

the respondent on the bas, .s that a reparation order i. s

I'Gross de artu, ,e

.

Ln

See al. so R v

. .

a. 2
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usual. ,. y made i. n cases o:E this type, as part of the

sentenci. rig process, at Least when such an order can

apparentl. y be coinp, .. i. ed wi. tti by a respondent. The tartf:E

scheduLe shows that in tact some 1.5 percent o^ the 59

o^^enders were ordered to pay repairat. ton; in some other

cases repayment had been vol. unta, ,i. I. y made or was i. n the

COLI, =se o:6 bel. rig made, somet:. i. mes by deducti. ons from bene^i. ts

to which the o:E:fiende, ? was Legi. ti. matel. y ent. itLed.

cases i. t may riot have been PCacti. cable to seek an order for

repairatton.

Mr Sti. irk submi. tt. ed that the tan. f^ schedIIJe showed

that the norm ^or the di. sposi. ti. on o^ cases such as ttii. s

that i. s, cases i. nvol. ving the obtai. ni. rig o^ ^ai. .if, .y Large

amounts, the ^raudiJLent. conduct extendi. rig over a ^a^.,:I. y

was a Gustodi. .al. sentence, whi. ch cou, _d belengthy per, .od

suspended on appropriate terms depending on the parti. CUI. air

c^. ECTLmstances o^ the of:Eend. ei=. He conceded that such a

sentence COLI3. d have been suspended i. n ttii. s case, i. n the

light of the matters rel. i. ed on by Ms 11cCrotian. MIC Sti. 1.1<

a3_so submi. t. ted that this appeared to be the sentencing norm

in other courts throughout AUSt, =al. i. a wtii. ch deal. with

breaches o^ s239(,..)(b) of the Act; however, no stati. sti. caL

matertai. . was addLiced to support this proposi. ti. on.

For sentenci. rig pi:i. nci. pLes writ. ch shou, _d be app, .i. ed,

Mr Stirk re^erred to the itreqlientLy-cited case of Laxton v

Justi. ce (J. 985) 38 SASR 376, an appeal. by the Di. rector of

PubLi. .c Prosecutions against a sentence on the bast. s i. t. was

mani. :testLy triadequate. The de^endant. had cominttted 1.7

Tn some

I. 3



breaches of SL38 0^ the Act, (a provision corresponding to

s239, the Act havi. rig been amended and renumbered), the

making o^ untrue statements i. n an appLi. .cation ^or

unemp, .oyinent. bene^it.

bad pi:'i. or record and had been sentenced to 4 months

tinp, =i, sonment. , to be rel. eased after 28 days.

at p381. : -

He thereby obtatned $1,802.

"Un^ort. uriat. e3. y Li. ttl. e materi. a, . was PI. aced either
before the Learned Magi. stirate or ttii. s Court as to
the degree o^ conti. rilled prevaLence o^ ttii. s type o^
offence Or of Stati. Sti. CS i. ridi. cati. rig Current
sentenci. rig tart^:E trends. ALL that can be said
wi. th confi. dence i. s that the o^fence has become
reva, .. ent i. n recent ears and that there has been

a deveLo in trend towards tm OSi. n Gustod, .. al.
sentences

substanti. aJ. in, _ti. at, .. n
i. s d, ..:Efi. cult to perCei. Ve any parti. CUI_a, :
consi. stency of tartf^. Tt seems to me that, tinti. L
some greater degree o:6 stabi. I. ,_ty o^ sentencing
approach evoLves, the
sentenci. n

for first o^^ences

u on the above to ICs as i. s reasonabl.

He had a

01. sson a' sai. d

For present purposes there are three deci. si. ons
which are of some ass:. stance. They are,
sequent. i. aL, .y, inaormi. na v Garneron (,.. 980) 24 SASR
59, Scott v Garneron (,. 980) 26 SASR 321. and Payne v
BartZ. ey (un, reported, Prto, c a'., 26 November,
3.984. ). Tt i, s possi. bl. e to di. sti. I. the ^oLl. owi. rig
proposi. ti. ons from those authori. t, _es:

(I. ) Of:Eences o:E th, .s type are now preval. ent.
The offence i. s di. f:Etctilt to detect and penaLti. es
shoti, .d re^,.. ect a concern ^or the protecti. on of the
revenue.

ita isticates wi. tti as much i. neoicmat, _on

circumstances.
in absence o:E

rosectJ. ti. on shouLd su

(2) Frauds o:6 this 1<i. rid must be vi. ewed sei:'i. OILS, .y
because they threaten the basts o^ the SOCi. al.
secui, i. ty system wtii. ch i. s designed to provi. de
^inarici. aL security ^or those in the coinmuni. ty who
are i. n need. A deterrent penaLty i. s cal. Led :Eo, c.

Tt. i. s reLevant. to regard a cont. inui. rig sei:'i. es( 3 )
o:E frauds o^ thi. s type as increasing the moral.
bLamewo, rttii. ness of the o:6^ender's decei. ts by way
o:E contrast with si. rigLe or short term offences.

Even so i. t.

feastbJ_e.

I.
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uni. I. st. it may be proper in cases of ^i. r'st( 4 )
offences o^ ttii. s type accompanied by ini. ti. gat. i. rig

ini. ne)

T respectful. I. y agree wi. t. 11 these proposi. ti. ons.

the tritei:ventng 7 year's the of:Eence has become 5. nc, :easi. rigl. y

preval. ent. IC understand that Magistrates in thi. s

juJri_sdi. cti. on are now routinel. y suppl. i. ed In proseciz. t. i. ons o:6

this type with tart. ^f schedules such as the one tendered i. n

c:. 1:0umstances to ,. inpose a fi. ne, nevertheLess a
custodi. al. sentence ina
case of sex'i. OILS frauds uriaccorti anted b
substanti. aL ini. t. i. atin

t. ILLS

consi. stency o^ sentencing wi_ttii. n the Tenri. to, :y.

tinportant, however, where the o:E^ence i. s under a

Commonweal. t}I Act and i_s very frequently prosecuted aLl.

case.

wei. I. be a

CLI:'cumstances ." (emptiasi. .s

Thi. s has cJ. earl. y enabl. ed a desi. rabl. e measure o^

around AUSt, :aLi. a, that as fair may be there i. s a measure of

consi. stency ,. n sentenci. rig AUSti:a, .i. .a-wi. de. This throws an

addi. ti. onaL burden on the prosectiti. on; see the observati. ons

of Whi. t. e a' i. n R V Soberf (sup, :a) at 23.5-6.

Pratene (,. 988) 38 A Ci:i. Tit R 353 at 357, per Caincutheirs a'; c^.

ro I'd. ate i. n the

Roden a' at 355.

T note that it may be that sentenci. rig for ttii. s offence

,. n the Territory i. s currentLy somewhat more I. eni. ent. than 5. n

the rest o^ AUSt, :al. i. a; i. f thi. s be so, i. t may be corrected i. f

prosecutor's draw upon matertai. s whi. ch go beyond the

Territory limits of the exi. sti. rig tart^f soheduLes.

a social. i. inportance i. n vi. SLti. rig heavy penal. ti. es on those who

coinmi. t. SOCi. aJ. secui:i. ty frauds; see R V 117atene (SLIPra).

Tnc, :easi. rig preval. ence of a particuLai: type o:E o:1:fence i. s a

Tn

Tt i, s

See also R v

1.5
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^actor which may point to more severe punishment; of.

Johnstone v Gi. bson (1987) Tas. R. 3.4.

I'll:. Stirk submitted that i. n t. hi. s case, bean. rig i. n

ini. rid the rel. ati. ve, .y large amount ,. nvoLved and the extensi. ve

peri. od o^ time over which the offences were cominttted, the

di. sposi. ti. on under s20(,.)(a) 0^ the Crimes Act was nani. testl. y

triadeqnate, and the need for an el. ement of deterrence

required that there be a suspended sentence o:E impri. sonment. .

court riot to have aLl. owed defence collnseL to address on the

presentence report. The rel. evant part o^ the transci:i. pt,

after Ms 11cC, :o11an had perused the report, (PI. 3)

(b)

Mr ALLen submi. tted that i. t: was imprudent o^ the

The res ondent's submi_SSLons

:60L, .OWS : ~

Your Woz:shi. p, T just need toI'MS MCCROHAlj:

con:E, .,:in one or two potnts wi. tti Mr Davi. s about ttii_s
pre-sentence report. Tt accords w, .tti aLl. of his
I. nst, :LLCti. ons to me but :L'd just Li. ke to make hi. in
aware of a ^ew matters.

Anyttii_rig you want to put?"

Ms ticC, roban then proceeded to address b, ci. e:El. y on the report.

Accordi. rigJ. .y, there i, s no substance i. n the poi. nt. taken. T

that Ms MCCrohan shou, .d have been permitted to consul_tagree

wi. t. h her cLi. ent on the report, for the reasons i. ridtcat. ed

earl. i. e. :', but i. n the ci. rcumstances I. t. was i. inmateI:'i. al. .

MIC ALLen ,:i. ght. I. y conceded that, as ^a, c as the

tart^^ schedILLe went, there was no case where the amount

i. nvol. ved was more than $1.0,000, where a de^endant had not

EITs WORSHTPg

Ms MccROHAN:

submi. SSLons

H:CS WORSHTP:

T don't thi. nk that's necessary.

Yes, Your Wo, :shi. p.
^ ^ ^

.

Ls as

Wei_I. in my
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recei. ved a suspended sentence. However, he submi. tted that

hi. s WOEShi. p had o1. early canvassed the opti. on o^ i. Trip, :i'sonment.

and had consci. ousl. y decided that i. t. was riot appropri. ate in

the Circumstances. I:t. i. s clearly correct that hi. s WOEShi. p

di. d

sentenci. rig discretion to take that approach, and the

di. sposi. t. i. on under s20(L)(a) of the C, :Lines Act was not

mani. ^est. Ly triadeqnate.

so. Mr ALLen submi. .tted that it was w, .thi. n 11i. s Wo, :shi. p's

At a late stage in the proceedtrigs Mr SLi. ,:k

Located two un, :eported reLevant deci. si. ons o^ t. 11i. s Court.

GZ. enwri. ght v Growden (11nrepo, ,t. ed. , 27 September 1.990) was a

case quite stint, .ar to this. I:t i. nvol. ved a much Lower

amount, $3269.04. Laxton v Justi. ce (supra) was referred to;

so was R V Soberf (supra). A, s to the sentencing pri. nc, .PI. es

alPPI. i. cabLe to of^ences of thi. s type, the opi_ni. on o^

Cl. arke a'A i. n R V Medi. na (un, cepo, cted, Court o^ CT. LintnaL

Appeal. (NSW), 28 May ,. 990) was approved, v, .z:-

"[The cases] make i. t cLea, : that in the case of a
fraud on the SOCi. a, . securi. ty system a Gustodi. aL

Two deci. SLons o^ thts Court

Thi. s approach

sentence shouLd be tin OSed unl. ess there exi. st. ver

A C, rim R 345.

s eci. al. circumstances '11sti_f i. n

sentenci. rig guide, .i. ne.

order. "

observati. ons o^ OLney or i. n BUGhanan v Batn (un, ,eported,

Supreme Court o^ Western AUSt, :aLi. a, 9 October 3.987), and of

Ileasey a' i. n Pisher v Gi. bson (uni:epo, ct. ed, Supreme, Court o:E

Tn CUI. verve1.1. v Jongen

was

(eruphasi. s ini. ne)

a, .so ^o1.1. owed i. n R V Winchester (,. 992) 58

Tasmani. a, 1.8 August 1.986).

T consi_der that i. t. i_s a useful. current

To somewhat stintl. air effect were

some Lesser
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(unreport. ed, Supreme Court o^ Western AllstraLi. a, 21. May

1.982) Burt. Co' potnted out that

"- - - compassi. on and common sense are not to be
el. bowed out al. together, and one must have regard
:Eo, : the ci. ICcumstances which are personal. to the
person to be dealt wi. tti. "

The other case was Morgan v SohrapeZ (11n, :epo, rted. ,

4 October 3.983) a case where the "greed" prtnci. PI. e appLi. ed

and nut. I'llead J considered that imp, ri. sonment was the onLy

approp, ci. ate a, .ternati. ve.

Conclusions

IE bear i. n ini. rid that there i. s a strong presLimpti. on

that the di. sposi. ti. on attacked was correct and that for the

appeLLant. to succeed it must be shown that a condi. ti. onaJ_

rel. ease was o1. early and obvious, .y inadequate. see R V Allzao

(,. 987) 50 ITTR 6. T al. so bear i. n mind the cauti. onary note

sounded by King CJ in R V OSenkovski. (1982) 30 SASR 21.1. at

Appeal. s by coinpJ. atnant. s should not be al. Lowed to21.2-3 .

oil:'GumscJ, i. be unduLy the sentencing disc, cet. ,. on o^

magi. stirates. T note in passi. rig that i. n R V OSenkowski.

(supra) 1<trig Co' at p21.3 consi. dered that the sentence should

be i. ncreased to "v, .. ridi. cate and upho, .. d the I. eveL o^ penal. ti. es

whi. ch [the Court] has establ. i_shed as appi:op, ,Late to this

type of GE. Line".

T consi. der that the di. sposi. ti. on under par20(I. ) (a)

of the Cri. mes Act, i_n the ci. rcumstances of the o:E^ences

comintt. ted and o^ the of:Eende, :, was mani. ^est. I. y i. nadeqnate.

IEt :Eel. I. we3.1. be, .ow the proper sentenc, .rig range, and

consti. tlited a gross departure from what experience shows was

the sentenci. rig norm. CLear, .y, hi. s Woi:shi. p was i. n:EJ. Ilenced by

the content o^ the presentence report, whi_ch Legi. t. i. mateJ. y

1.8



took no account of the necessity for the disposition to

reflect a need :Eo, : stern general. deterrence. I: consider

that the conditionaL release does not accord with the

general. moraL sense o^ the comintini. ty i. n that regard, and i. s

un1.11<e, .y to be a su^:Ei. Glent deterrence to It1<e-1i!i. rided

persons, and TiltLi. .tates agai. nst. Consi. stency i. n SentenCi. rig.

Accordi. rigLy, T LIPtioLd the appeal. , quasti the order

made on 1.9 January 3.993, and set as:. de the Recogni_zance

entered into by the respondent. Tt. i. s unnecessary to reini. t.

the case ^or re-sentenci. rig; T proceed to sentence for the 20

o^fences o^ wtii. ch the respondent was convi. cted, taki. rig i. nto

account 11i. s other 30 0:teences. A sing, .e sentence may be

tinposed ^or al. I. 0^^ences; T bear i. n mind that the aggregate

sentence shou, .d justLy and fairi. y reel. ect the totaL

ori. ini. naLi. t. y o^ hi. s conduct - see Lade v Mamari. ka (1,986) 83

ET^R 31.2 .

T bear i. n ini. rid the general. sentenci. rig prtnci. pLes

i. n SSL6A-D o^ the C, :i. mes Act, and take i. nt. o account such o:E

the matters I. i. sted i. n SL6A(2) as are reLevant. T aLso bear

i. n rutnd the resti:i. ct. ton on imposing a sentence o:6

imprisonment contai. ned in SL7A o:E the C, :i. mes Act. T record

that T have consi. dered aLL other avai. labl. e sentences.

A sentence o^ i. minedLate imprisonment would i_n my

opL. nLon

wouLd not accord with the sentenci. rig approach to offences o^

thi. s selfi_OILSness, hi. theirto taken ,_n the Territory. That no

doubt i. s why the coinpl. amant did riot seek a sentence o^

tnnnedi. ate imp, :i. sonment. Tt is desi. I:'ab, .e that a warni. rig be

given be^ore any substanti. al. departure i. s made from the

.

be we1.1. warranted. However it i. s cLea, : that that
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current standard of penal. ti. es i. inposed;

(1,979) 22 SASR 3.08 at PI. 3.4, per Xi. rig Co'. This i. s to ensure

some :Eat. mess and equal. ity between persons sentenced for

si. ini. .I. air types of offences. Any "^i. ,rini. rig up" 0^ sentenci. rig

shotil. d. be by gi. vi_rig Less weight than hi. the, :to to Titti. gati. rig

factors, and greater reLa. ti. ve wetght to deterrence; see R v

Peterson (3,983) 1.3. A Ci:i. in R 3.64. T am a, .so consci. ous that

i. ^ as a izesul. t of materi. al. s PI. aced be:Eore them, Courts of

Summary JUL'isdi. cti. on concl. ude that penal_t5. es currently are

too I. eni. ent. , any correcti. on shoul. d be by an upward trend;

see Breed v Pryce (3.985) 36 NTR 23, ar!d Poyner v The Queen

(1.986) 66 ALR 264. Whether they are too Lend. ent. in

see

coinpa, :i. son wi. t. 11 the States, reina, .ns to be seen. Further, as

'Chi. s i. s a sentence tinposed itoLLowi. rig a Crown appeal. , the

sentence shoul. d be Less than wouLd have been appropriate at

a heartng be:EOT:'e the Court of Summary JUT'i. sdi. .ct, .on, for the

reasons meriti. oned by Deane a' in Gritfi. ths v The Queen (3.989)

yardZ. ey v Beets

1.67 CLR 372 at 381. and 386.

Beari. rig these matters i. n mind, T sentence the

respondent to 9 months tinpi, i. sonment as the aggregate

sentence ^or the 20 of^ences o^ writch he has been convi. ct. ed.

T di. ,:ect that that sentence be suspended i_Tunedi. atel. y, upon

his entering into a Recogni. zance in the sum o:6 $1,000 to be

of good behaviour ^or a pertod of 2 year's. PUT'suant. to

s239(7) 0^ the Act T order that the respondent repay to the

Department the sum of $1.4,291. .53. :L wi. 1.1. hear counseL as to

the detai. ,.. s of sui. table i. nst. al. merits o^ these repairati. ons,

and T wi. 1.1. i. ncorporate a provi. si. on for the payment of those

20



i. nst. a, .merits as a condi. ti. on o^ hi. s bond under

subpa, ra20 (1) (a) (i. i. ) 0:E the Crimes Act.
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