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time the community co-ordi. nato, r wi. th the nuti. tjuLu

community.

On Thursday, 1.4 March 1,985, the defendant, the then

FederaL Member of Parliament for the Northern Territory,

transmi. tted a document headed "Darvi. n PubLi. c Tel. ex,

1.4 March 1.985, 1.03pm - Statement by Panl. Evenngham,

Federal. Member for the 11. T. " to representatives of the media

in Darwin and eLsewhere throughout the States and

Terri. tortes 'of AUStra, .i. a, contai. ntng the toLLCwi. rig words

tannexuz:e A to statement o^ cl. amis

"STAT^, 11^11T BY PAUl. , EVERTllGHA, I FEDl^RAL MEllBER FOR THE
N. T.

THURSDAY, nancH 1.4
YESTERDAY'S SELL-OUT OF Tll^ AUSTRAl. ,TAN NATTON ON AYERS
ROCK WAS MASTERllTNDE;D BY A SMALL CT. ,TQUE OF unTTB
ADVZSERS WHO 11AV^ Bl^EIT CONNTNG. SUCCESSTVE FEDERAL
GOVERN, IEllTS AND THE NATTONAL. , PRESS FOR YEARS'

PADL EVER^lienAii, THE FEDERAL MEMBER FOR Tn^ NORTHERN
TBRRrTORY, SATD Tars xN RESPONs^ !To YESTERDAY'S
ANNOUNCEMENT BY ABORTGTNAl. . AFE'ATRS MrNTST'ER, CLYDE
HOLDTNG, THAT AYERS ROCK WTT. ,I. , BE LEASED FROM THE
InnerTOOLti cowUNrrY FOR APPROXT, ,AT^I, Y $3.00,000 A
AND THE TBRRTTORY GOVERNMENT I^^I. ,L ^FEEC, ETVELY B^
OUT OF ANY MANAGEMENT ROLE AT THE ROCK.

11^^ EVERTNGHA, , SATD THAT YESTERDAY'S ANNOUNCEMENT BY
11TNTST^R HOLDTNG SHOWED I'llAT LAND RTGHTS WAS TOTALLY
OUT OF CONTROL Tll AUSTRA. I. ,TA.

'THE FEDERAL MrNTSTER PROUDLY ANNOUNCED THAT HE WAS To
HAND OVER TTTL^ AND CONTROL OF AUSTRAT. ,LA'S PREllJ:!E:R
TOURTST AT!TRACTi::ON 11'0 A DrSPARA. TB GROUP OF ABORTGTNALS
UNDER THE CONTROL OF A 11^Dr'un OF unTTE ADVTSERS AND
LAWYERS, ' MR EVERTNGHAM SATD.

'THTS NEW EUROPEAN 13L, :TB OF THE LAND RTGHTS MOVEMENT
CONTROL COMMONTCATTONS BETWEEN THE AYERS ROCK
ABORTGTNALS, THE FEDERAL AND TBRRTTORY GOVERNMENTS THE
PRESS AND THE AUSTRA. I, TAN NATTOll TN GENERAL. AND THEY
MANTPUl. ,ATE THOSE ON BOTH ENDS OF THAT CONTROLLED
COMMONTCATTONS SYSTE, I.

YEAR,
CUT
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'THTS MORNTNG'S ABC RADTO COVERAGE OF THE AYERS ROCK
TSSU^ TL, LUSTRATES THE POTNT. To GET THE REACTroN OF
THE NUTrT, JULu corniuNrTY, THE ABC REPORTER HAD To TALK
To A WHrTE ADvrsER. THESE SAME MANrPui. ATORS TRUCKED rN
ABORTGTNAL, DERONSTRATORS FROM THE w. A. BORDER To

GRANDSTAND TN FRONT OF THE NATTONAl. , PRESS GALLERY AND

DEMAND OWNERSHTP OF AYERS ROCK FROM THE FORMER PRTllE
MrNTSTER, NALCOl. ,I F1^SBR, WHEN HE OPENED THE CONNET. ,I. ,A. N
ATRPORT AT THE ROCK rN 1,983. THE STXTY OR so LOCAL

ABORTGrNAr. ,s WERE Too BUSY 11AvrNG LUNCH WILTH MR ERASER
To BE COERCED TNTO DERotlSTRATTNG, so THE R^I^T-A-CROWD
PLAN WENT TNTO ACTZO, I To PROVrDE HUMAN FODDER FOR THE
11^DrA. '

ER EVERTNGHAll SATD ABORTGTNAl. , DrGNTTY AND TRADTTTON
WERE BETNG TRAMPLED BY THE MANTPULA. ToRS AND THErR
POLLTTCAl. , ALLTES, LED BY MrNTSTER HOLDTNG AND THE
SOCTAl. ,LST LEFT Zll VTCTORTA.

'THE SO-CALLED TRADTTTONAL OWNERS WHO wrLL GET rrTLE To
THE ROCK COME To unuRu rN COMPARATiLVELY RECENT TrnEs
LURED BY THE AVATT. ,ABTLTTY OF PETROL, LTQUOR, FOOD AND
FREE 110USTllG, ' MR EVERTNGHA, I SATD. 'THERE TS A BODY OF
ERTDENCE To SUGG^sT THAT AYERS ROCK WAS NOT PERMANENTLY
TnnABrmED BY ABORTGTNALS FOR THE MOST PART OF 11^Hzs
CENTURY. BUT To MrNTsmER HOLDrNG AND HzS EUROPEAN
PUPPET MASTERS TN CENTRAL AUSTRALTA, ONE ABORTGTllAL, TS
THE sanE As THE NIBXT As LONG As HE OR SHE CAN s^RVE A
POLLTl:CAL PURPOSE. '

MR ERER, :NGHA, I SATD rT WAS TNTERr:STXNG To SEE How
QUTCKL, Y ABORTGTNAl. , ASPTRATTONS COULD BE TRAMPLED TN THE
DrRT WHEN ,, HEY CONELTCTED tvTTll THE POLTTTCAL AMBTTTOllS
OF MR HOLDTNG AND HzS VTCTORTAN POWER BROKERS.

LAST It'^, AR, THE TRADTTTONAL OWNERS OF KAKADU AND millE
NORTHERN LAND cooNcrz. , MADE ZT VERY CLEAR THEY WANTED
FURTHER URA. ,Iron DB\/^Lop, IEtim ON THErR LAND so THEY COULD
BUTT. ,D ANDtSLCj E:CONO, "Y mrCEI WAS NOT DEPENDANT ON
GOVERNMENT HANDOUTS. YET THESE WTSHES WERE DrSREGARDED
AT THE A1, P NATTONAL CONFERENCE MAXTNG A MOCKERY OF
ABORTGTllAl. , SELF-DETERMTNAT^ON. YET THE PALSl^11'R^BE OF
AYERS ROCK ARE HanDED TrTLE To AUSTR. ALTA's PREMrER
TOURrsT ATTRACTxoN As A REWARD FOR TOErNG THE PARTY
I. ,rN^. AND THEY wrLL CONTTnuE To BE REGARDED As
TRADTTTOllAl, OWNERS UNLESS THEY ST^P OUT OF I. ,TNE, AT
mrCll T^, IE THE EUROPEAN OVERLORDS OF AYERS ROCK WTLL
QUZCKLY POTNT OUT THAT THEZR REAL STATUS TS THAT OF
POLZTZCAL, PAWNS TN A VERY BTG Gnu^ Tll rillZCl{ THEY WTLL
PLAY 110 PART TF' THEY DON'T OBEY THE RULES. '

ENDS. ....

NOTE - PADL EVERTNGHAl, WZLL BE AVATl. "ABLE FOR
VOTCEPTECE/COMMENT ON THE ABOVE ON 08912791.88 THTS
AFTERNOON, AND LATER AT HOME ON 0891853846"
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On the same day, the defendant was interviewed on ABC

Radio in the Northern Territory and the toLl. owing was

published over the airways Iannexu, :e C to statement of

cLai. inl :

"NB The Territory's Federal Member, PauL Everi. righam
has responded to Mr 110, .di. rig's announcement, sayi. rig
that the deal. is a disaster for the Territory.
He's talking to Tony Wa, .ker.

Mr Everi. righam, in a press release this morni. rig
you've described the PI. an of management for 01. uru
as a total. se, .IOUt of Territory interests and
nattonaL interests. What do you mean there?

Wei. .I. , its a sei. ,. out i. n the financial sense as T
satd i. n November December 1.983 because more than
ever the me, =ri. tory Government and people's
i. nvest. merit 0^ $1.50 in, .. 1.110n in Yul. ara is PI. aced i. n
jeopardy.

Why ,. s i. t. ,. n jeopardy?

Wei. L we've got thi. s so-called management committee
of 6 Abortgi. nal. peopLe out there PLUS 5 others and
the Abortgi. na, . peopLe at Ayers Rock are total. ,. y
under the doni. nance of a coupLe of radi. caL Ifhi. te
advisers.

But the PI. an of management doesn't make any
provi. SLon for owner'shi. p by white advi. sers.

Wei. ,. these 6 Abortgi. na, .s T am saying to you, and
am qlitte happy to say it, wi. LL do exactLy as the
tvh, .te adv, .sex's, Mr Toyne and Mr Johnson T thi. inc
are their names, tel. I. them.

Are you denying the right of those Abortgi. na, .
people down there to hire expert assistance
though?

Trim riot denyi. rig their right to hire it but
unfortunate, .y the expert assistance down there
doesn't stop at gi. vi. rig advi. ce. They ,. nsi. st on
seeing that their advi. ce is carri. ed out at all.
costs.

Wei. I. , how i, s i. t going to cost the Territory none ?

Tt is certainly going to cost the Tel:'ri. tory money
because we've seen the arbitrary and sort of
Cap, :i. CIOus deci. SIons, the outlandish deci. SIons,
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that these peopl. e, these white advisers, have made
in the recent past.

What sort of deci. SIons do you have i. n mind?

Lifted the ban on the media so that Mr
Holdi. .rig's caravanserai. could go through Ayers
Rock.

Mr Everi. righam, Mr 1101. di. rig points out that the pi. an
of management is supposed to get around the
tensions and the prob, .elms that have been existing
between the Aborigines and various governments and
tourist interests.

Wei. I. , T'd Say that Mr BOLdi. rig i, s SeLl. trig a Line Of
hogwash, its going to create more and more
tensi. ons, and why shou, .d Ayers Rock be owned by a
sinal. L group of peopLe. Ayers Rock belongs to al. I.
Australians and Z'in going to conti. nue tighti. rig
until. Ayers Rock is returned to al. I. AUSt. ral. tans.

Don't you think that talk Itke that cou, .d keep the
tensions going rather than reduce them?

T 'in happy if it does keep the tensi. ons going
AUStra, .,. ans bel. Ieve that Ayers Rockbecause most

Shoul. d be owned by the Crown, riot by a sinal. I. group
of people who are nani. pul. ated by a couple of
unscrupuLous, radical. , wh, .te advi. sers.

TW

PE . . .

TVV

PE

TW

PE

Those words were broadcast by the Australian Broadcasting

Corporati. on for recepti. on by the general. pub, .,. c over ABC

Radi. 0 ,. n the Northern mer, ?i. tory. The defendant spoke the

words i. n the course of an interview for the program

"Territory Extra" wh, .ch he knew wou, .d be broadcast. No

recording of this publication was put in evidence. There i, s

only the text.

11B The Territory's FederaL member, Panl. Evenngham. "

On Sunday, .. 7 March 1985, the defendant pub, .ished the

to, .,. owing words over radio station 811A in ALLce Springs

[annexure B to statement of claim]s
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"PAUL EVERTNGHA, I

HeILO Li. steners, this week T thought T should tai. k t
you about what: Mr Holding, the Minister for Abort InaL
Atfatrs, caLLs 'the preferred national Land ri. hts
modeL'.

T don't know why Mir Holding cal. ,. s it the preferred
modeL, because T haven't heard yet from anyone who
actuaL, .y prefers it. The Chairman of the National.
Aboriginal. Conference, Mr Bob Ri. I. ey doesn't refer i. t. .
Territory land councils say they don't prefer it to the
present Territory legislation; Mr Burke of Western
AUStraLi. a doesn't prefer it; and T'in pretty sure that
there won't be any State Premiers of either political.
persuasion who wou, .d prefer it. According to 11r
Hawke's statements in Western AUStrali. a just beto, , th
Last eLecti. on, he won't prefer I. t, and as you'd aLl. be
aware, the Australian Mining Tndust, =y Counci. I.
defi. ni. tel. y doesn't prefer it. Zn fact Jim Stron , th
ExecLiti. ve Director of the Mining Tndustry Counci. I. , oes
so far as to say that the model. i's total. I. y uriacce table
and unworkable, and i. rideed the Territory A1, P doesn't
even prefer i. t because this week I, hi. ,. st Mr Hold, .. n was
in Darwi. n, the Territory ALP said that hts model. was no
good, that land rights shouLd be Left as they are in
the Northern Tenri. to, ,y, there should be no chan es to
the exi. sti. rig act and the right to veto in, .. ni. rig, for
instance shouLd remain.

But T think we shouLd Look over the next few weeks at
Mr BOLdi. rig's preferred modeL to see Whether it real. I.
WILL mean any improvement in the Land rights situation
in the Northern Territory. And T know most of ou
IIJou, .d agree w, .th me that the Northern Tern. tor
seemi. rigl. y, coul. dn, t be worse off. But cou, .an't we?
We, .L, Mr 1101. di. rig's pre^erred model. , T think, sti. 1.1.
means no ini. rimg, and as you know, over the past three
years, expenditure on mining exp, .oratton in the
Tel:'r, .tory has dropped from'$35 inILL, .on a Year on, .y
three Years ago to sonnethi. rig I. :. ke $,.,.. 8 intilton in the
last financi. aL year. That's a 200^ drop in just two
years' And, it al. ,. ows under the preferred model. , the
so-cal. ,. ed preferred model. , ten years for more Land
cl. atms and T think that period should be cut off, back
to at the very most two years, and of course the so-
call. ed preferred mode, . allows land claims in town
areas. Now 28^ of Altce Springs Urban Area has a, .,=ead
been given by the Territory Government to Abort trial.
groups i. n so-cal. Led needs c, .atms, and yet on to of
that, Mr Ho, .ding's preferred model. seems, as far as T
understand i. t, to all. ow Land cl. ai. ms in town areas
wei. I. . And I. astl. y for this week, but perha s most
tripo, :tantl. y, it opens the ambi. t of Land cl. atms ver
widel. y, because now i. f Mr BOLdi. rig's modeL is ado ted
Abortgi. nes won't have to show traditional. attachment
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necessari. Ly, they'1.1. just have to show historical.
attachment. And that means probabl. y in a legal
interpretation something like no more than ten or
twenty years' associ. atton with any particular piece of
land.

But before T finish this week, T shouLd say a few words
about what's happened over Ayers Rock. Last week's
announcement by Mr 1101. ding of the give away of Aye, :s
Rock was a sell. -out of the AUStral. tan nat. ton, that was
masterminded by a sina, .,. CLIque of white advisers who've
been corinthg successive Fedez'al. Governments and the
national. press for years' This i. s obvious after the
Minister for Aboriginal Affairs announced that the
nuti. tjuLU Community WILL Lease Ayers Rock back to the
AUStral. tan Government for approxi. mate, .y $1.00,000 a
year, and that the Tenri. toI:. y Government WILL be
effective, .y cut out of any management 1:0Le at the Rock
whatsoeve, ,. Last Thursday's announcement by Mintster
BOLdi. rig showed, as far as T am concerned, that Land
rights i, s totally out of control. . The Federal. ^i. ni. ster
proudLy announced that he was to hand over title and
control. of AUStra, .i. a's prelate, = tourtst attracti. on to a
disparate group of Abortgi. na, .s under the control. of a
handful. of white advisers and Lawyers. This new
E11ropean e, .ite of the Land rights movement control.
countuni. cations between the Aye, :s Rock Abortgi. naLs, the
Federal. and Territory Governments, the press, the media
and the AUStra, .ian nation in general. . and they
nanipu, .ate those on both ends of that controlled
conmuni. cati. on system. The ABC radio coverage of' the
Ayers Rock issue on Thursday morning i. I, LListrates the
point. To get the reaction of the Nuti. tjuLu community,
the ABC reporter had to t. aLk to a white advi. sex'. These
same manipulators trucked i. n Abortgi. na, . demonstrators
from the Western AUStra, .ian border to grandstand ,. n
front of the nattonal. press gal. ,. ex. y and demand
ownership of the Rock from the former Prime Mintste, =
11al. GOLm Eraser, when he opened the Connel. ,.. an Atrport at
the Rock I. n ,. 983. The SLxty or so local. Abortgi. na, .s
were too busy having Lunch w, .tnn, = Eraser to be coerced
into demonstrating so the rent-a-crowd PI. an went into
acti. on to provide human fodder for the medi. a cameras.
Aboriginal. dignity and tradition are being trampl. ed by
these nani. pul. ators and their po, .itICa, . all. ,. es, Led by
Mintster Holding and the SOCi. a1.1st left in Victoria.
The so-cal. Led tradi. ti. ona, . owners who'1.1. get ti. tie to
the Rock came to Ul. uru i. n comparative, .y recent times
Lured by the avai. labi. I. i. ty of petrol. , food, Liquor and
free housing. There is evidence to suggest that Ayers
Rock was not permanently inhabited by Aboriginal. s for
at Least the most part of this century, but to Minister
Holding and his European puppet masters in Central.
AUStra, .Ia, one Abortgi. naJ. i, s the same as the next as
long as he or she can serve a POLLti. cal. purpose. Tt is
interesting to see how quickl. y Aboriginal. aspirations
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can be tramp, .ed in the dirt, though, when they conflict
with the political ambitions of Mr Holding and his
Victori. an power brokers. Last year the traditional
Abort!^InaL owners of 1<akadu and the Northern Land
Counci. L made it very clear that they wanted more
uranium development on their Land so they could bull. d
an economy which was riot dependant on Government
handouts. Yet these wishes were disregarded at the ALP
NationaL Conference, making a mockery of Abortgi. naL
seLf-determination. Yet the false tribe of A ers Rock
are handed titl. e to AUStral. i. a's premi. er touri. st
attraction as a reward for toei. rig the party I. i. ne. And
they will continue to be regarded as traditional owner's
unless they step out of Line, at which time the
European overLords of the Rock WILL quick, .y point out
that their reaL status i, s that of POLLti. ca, . pawns in a
very big game in which they'1.1. PI. ay no part if they
don't obey the IruLes.

Thanks for listeni. rig and T'1.1. Look
wi. th you aLl. again next week. "

Agai. n, onLy the text of the publ. i. cation i, s i. n evidence.

Tn the edi. t, .on of the Weekend AUStral. ,. an dated March

1.6-1.7, 1,985 the toll. owing words were publ. i, sheds

", 11:' Everi. righam who i. s now the Federal. Member for the
Northern mer, :i. to, =y, satds ',, OSt AUSt. ,:a, .tans bel. ,. eve
Ayers Rock shoul. d be owned by the Crown and riot by a
small group of peopl. e who are nani. pul. ated by a couple
of unscrupulous I:. adj. cal. ,, hi. t. e advi. se, :s. ' "

Each PI. amtiff cJ. aims the defendant responsible for that

publication.

forward to speaki. rig

Tn rel. atton to the first publication - the telex - each

plainti. ff says that from the natural. and ordinary meantn of

the pubJ. ICati. on complained of, there arose a number of

detainato, :y imputations, ftrst that each plaintiff had acted

with gross impropriety in his respective postti. on as I. e al.

adviser and conununi. ty co-ordi. nator to the nutitju, .u
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community by del. IberateJ. yinani. puLati. rig the Abort trial. I.

for his respecti. ve 'own party POLLti. caL purposes' contrar

to the best interests of the Aboriginal peo I. e, seco dl. ,
that each plainti. ff had preferred 'his own party political

interests' to the Aboriginal. peop, .e of whom he was an

advi. ser, thirdl. y, that each plaintiff was no^ a tit person

to advise the Aboriginal. peopLe, and, fourthl. that h

pLai. .nt. ,. ff had del. Iberate, .y participated in the dece t' f

the AUStral. i. an Federal. Government, the Northern Territory

Government and Aboriginal. people to procure land ri. ghts for

Ayers Rock for a group of Abortgi. naJ. peop, .e who had no cLai. .in

to Ayers Rock. Tlhe platnti. ffs' 'own party pol. ,.. ticaL

purposes, were riot identified ,. n the evidence. inh

plaintiff Toyne also c, .aims that a further

tnnuendo was that he had behaved with

barnster and SOLi. o1tor because inter

that he was a balmster and

detainato, =y

gross impropriety as a

aL, .a it was weLJ. known

SOILci. tor in ALLce Springs at

the duty of a barnste, ? and

SOLi. ci. to, ? not to PI. ace binsel. f in a position where his duty
and trite, :est confJ. i. cted wtth the duty and inter t f
c, .tents, and further i. t was the well. known duty of a
barn. ster and SOLi. ci. tor to observe good faith with his
clients and riot to deceive or mis, .ead them.

the time and that it was

The plaintiffs rel. led

other pub, .i. cations.

Each PI. amtiff claimed

on similar i. rinuendos from the

aggravated and puntti. ve damages,
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asserting that the defendant knew that each publicat, .on was

false, or al. ternati. vely that it was published with reckless

i. ridi. fference as to whether or riot i. t was true or false. Th

platnti. ffs further said that each pubLi. cati. on was a

gratuitous and unwarranted attack on the PI. amti. ffs which

had the effect of damaging the pLai. nti. ^fs and which was

intended by the defendant to have that effect, and in

parti. CUI. at i. n relation to the PI. atnti. ffs, respective

professionaL activity and in rel. atton to the Abortgi. naL

peopl. e whom it was the PI. amti. res' duty to advise, and in

rel. at1.0n to negoti. attons with representatives of both the

Northern Territory and Federal. governments.

Although publicati. on and i. denttfi. cation were put in

issue by the defendant. on his defence, such matters were not

serious, .y contested at tri. aL, and i. rideed the defendant vh

gave evidence admitted the publications rel. ated to each

plaintiff. By hi. s amended defence in the Toyne acti. on, the

defendant has pleaded that the matters conp, .atned of were

pub, .,. shed under qual. tried prtvi. ,. ege and or a, .ternati. vel. was

tai. ,= comment in respect of the pub, .IC conduct of a person

who takes part in publ. i. c affairs and/or in respect of the

character o^ such person so far as his character appears in

that conduct. The defendant stintl. ar, .y pleaded ,. n the

Johnst. on action, but in addition said that the matters

complained of were published under such circumstances th t

Johnston was riot Like, .y to suffer harm. Such a plea may be

good el. sewhere, but i. t. is unknown to the Territory. Each
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plaintiff met these defences with a pi. ea of express malice,

such being particulari. sed as foil. ows:

"(,.) The Defendant did riot have any honest bel. Let in
the truth of the matters conp, .amed of or any of
them, so far as they convey each o^ the
triputati. ons aLLeged.

( 2 ) The Defendant pubLished each of the matters
conpLai. ned of knowi. rig i. t was faLse, so far as i. t
conveys each of the imputations a, .,. eged, or,
al. ternat. tvel. y, with reckLess indifference as to
whether or riot i. t was true or tai. se, so far as i. t
conveyed each of the imputations aLl. eged.

The matters complained of and each of them, so far
as they concerned the PI. amti. .ft, were irrelevant
to any occasi. on of quaLtfi. ed privilege.

The matters conpl. amed of and each of them were a
gratui. tous and unwarranted attack on the
PLai. .nti. re .

( 3 )

(4 )

( 5) The matters coinpl. amed of and each of them were
pubJ. ished by the Defendant with an triproper motive
and purpose nameJ. ys

( I. ) to damage the PI. atnti. re I. n rel. atton to
hi. s professi. onal. acti. vi. ties and ,. n
rel. atton to the Abortgi. nal. people
general. ,. y, and in rel. atton to
negoti. attons with representatives of
State and Federal. Governments;

to attach[SiC] the PI. atnti. ff for the
Party Po, .itteaL purposes of the
Defendant

( i. ,. )

( 6) The Language of each of the matters coinp, .atned of,
so far as they concern the Plaintiff is and was
extravagane[siC] and unnecessary, abusive and
ina, .i. CIOus . "

Toyne completed a Law Degree at Melbourne Universi. t in

Tn that year he travel, .ed to the Northern Terntor .

He returned home to Melbourne and completed a Di. loina of

Education. Tn 1,973, he became a teacher at Haasts BLuff

1.970 .
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west of Altce Springs. He became interested in Abort trial

affairs. Tn 1.974 he returned to MeLbourne to coinpLete his

articles and became a solicito, = for the Central. Aboriginal

Legal. Ai. d Service in Altce Springs in 1,975. Tn 1977 he was

seconded to the CentraL Land Council. as junior counsel in a

Wal. pri. Land c, .atin. Tn December 1,978 he became involved i. n

the cLai. in to the area surrounding Ayers Rock.

February 1.979 that claim was amended to include the

Rock area. He appeared as counsel. before the Toohey

Comintssi. on on bebai. f of the Pitjantjatjara Council. Tnc.

3.979 he was appointed as lega, . adviser for the

Pi. t. iantjat^ara Council. , a postti. on he retained until. 1.982.

Tn 1.982 he commenced practice as a SOLe practi. ti. one':' dotn

consultancy work for Pitjantjatjara Council. . He also acted

as a Legal. adviser to the nuti. tjuLu community at Ayers Rock.

Johnston grew up on a grazing property in western New

South Wales. He obtai. ned a DipLoma of Agri. culture at Yanco

Agri. CUI. tura, . COLLege in New South Wa, .es. Tn the years a. 968

to 3,970 he was a jacketoo and scati. on overseer on Ivyenb, ri.

Station i. n Western AUSt. ICal. Ia. Havi. rig done Nattona, . Service

wi. th the Army, coinmenci. rig in 3.970 he worked wi. th the New

South Wales National. Parks and Wi. ,. dLi. re Service

Tn

as a ranger

J. n New South Wales. He spent six months at the 1<uri. n at

Chase National. Park, and two years as offi. cer-i. n-char e of a

district i. n western New South Wai. es.

Aye, ?s

.

Tn the years 1.977 to

L980 he worked wi. th the Western AUStraLi. an Museum and did

work as ranger-,. n-charge of the Woodstock Abydos Reserve.

Tn
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Tn the year's 1.980 to 1.983 he worked as manager o^ seven

pastoraL properties under Aboriginal ownership in West. ern

Australia. He became an adviser to the Nuti. tjul. u Coinmuni. t.

i. n January L984, the position he held at the time of the

matters coinpl. amed of. After the formal. handing over of

Ayers Rock i. n October 1,985 Johnston worked as Park Liaison

offi. cer for the Ul. uru Board of Management.

The publ. ICati. ons complained of had

background.

On a. December a. 978, the Central. Land Counc, .I. Lodged a

claim under the Abortgi. naL Land Rights (, IT) Act 1.976

enti. tJ. ed "Lake anadeus/Luri. tja Land Cl. aim', to an area of

uriaJ. tented Crown Land southwest of ALLce Spri. rigs.

Lodged on behalf of c, .almants described as beLongi. rig to the

Yunkantjatjara, Pitjant. jatjara and Matuntara I. trigui. sti. c

groups; fourteen persons were named. On 1.9 February L979,

the "U, .uru (Aye, ,s

Rock) Nattonal. Park and Lake Ariadeus/L, uri. tja Land Claim".

SLgni. Etcantl. y I. t added an area known as the DJuru (Ayers

Rock/Mt 01.9a) Nattonal. Park including the proposed Yul. ara
Vi. 1.1. age site .

the claim was amended and descri. bed as

a somewhat conp, .ex

amongst others, the Northern Territory Government of

which the defendant was then Chief Minister, was a party

before Land Commissioner Toohey. As already rel. ated, Toyne

appeared as the Legal representati. ve for the Pit'ant'at'

Tt was
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Council. Tnc. , a body formed by the Pitjantjatjara and

rel. ated peoples of the Northern Territory, Western AUSt L'

and South Australia with the objective of secu, ,in titL t

Land for Abortgi. naL communities vi. thin central. AUStraL' .

n'be hearing commenced in A1. ice Springs on 2 April. 1,979

and submissions were initially heard dealing with esti. o

of ju, ,i, sdi. cti. on. On 4 April. a. 979, Commissioner Toohe ruJ. ed

that the area of nationaL park was riot urial. tent. ed Crown land

and so was not available to be cLai. med pursuant to the A t.

Tt i. s app, ,opri. ate to set forth his reasons in so ruling

because they succi. nct, .y state the LegaL status of U, .uru

prto, : to the "hand back", the subject of the detainator

remarks giving rise to the present actions.

Commissioner Toohey saids

I'By procLamation of 23 January 1.958 (CommonweaZth of
AUStraZ. i. a Gazette of 20 February 1,958 - Exhibit 4), the
Governor-General. reserved an area of land for the
purpose of a nattona, . park to be known as Reserve
Number ,. 01.2, Aye, es Rock - nount OLga NattonaJ. Park.
That was a reservation of Crown Land made pursuant t
s. a. 03 of the Crow'n Lands Ordtnance 1,931. .

Submissions were made on the assumption that the area
invo, .ved was identical. wi. th the present park. The
Surveyor-General. 's letter of 8 March L979 (Exhibit L)
suggests that thi. s assumption i. s riot entirel. y correct
but nothing seems to turn on any di. tference.

The Northern rerrttory Government Gazette of 26 March
1.958 (Exhi. bi. t 5) contained a rioti. floati. on that, by
virtue of powers conferred by s. 1.3 of the NattonaZ
Parks and Gardens Ordtnance a. 955, the Admini. str'ator
cominttt. ed to the care, control. and management of the
Northern Territory Reserves Board the Land reserved b
the proc, .anati. on of 23 January ,. 958.

On 1.0 May 1.977, the Administrator revoked that riot, . .
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See Northern Territory Government Gazette of 23
1.977 (Exhi. bit 6).

Two year's earLier the NattonaZ Parks and ,VtZdZtfe
Conservatton Act 1,975 ('the National. Parks Act') became
Law. By s. 7(2) of that Act the Governor-General. was
empowered to decLare, by procl. anati. on, an area to be a
park or reserve.

On 24 May 1.977, one day after publ. ICati. .on of the
revocati. on of the notice giving to the Reserves Board
care, control. and management of the Park there was
published in the Australian Government Gazette (Exhi. bi. t
2) a dec, .arati. on that the area specified in the
schedti, .e attached be a park with the name 'U, .uru (Aye, =s
Rock - Mount 01. ga) National Park, . That Land i. s shown
on Exhi. bi. t LA.

The effect of that declaration was to vest the Park in
the Director of NationaJ. Parks and Wildl. tee (National.
Parks Act s. 7 (7)).

Tn the following year the Self-government Act was
passed. Tt came into operation on a. JULY 1.978 save
to ss. I. , 2 and 70 I, hi. ch became e^fect, .ve on 22 June
,. 978, the day the Act received the Royal. Assent.

Section 69(2) of that Act vested all. interests of the
Commonwealth in Land i. n the Territory with some
exceptions not rel. evant here, i. n the Tern. tory.

Sectton 70 empowered the Commonwea, .th by usin the
procedure I. atd down i. n the secti. .on, to acqui. re for a
publ. i. c purpose any land vested or to be vested in the
Ten, i. tory by s. 69 (2).

By a noti. ce dated 27 June 1,978 and publ. ished in the
CommonweaZth of AUStraZta Gazette of 29 June 1978
(Exhi. bit 3), the Commonweal. th purported to acqu, .,:e from
the Tern. to, =y an area of Land for the publ. i. c 11r OSe of
a national. park. The area i. nc, .uded riot only the land
referred to earl. Ier as the 111. uru (Aye, =s Rock - Mount
01.9a) Nattonal. Park but al. so the Sed, .mental:'Ies. Z sa
upurported to acqui. re' because a question has arisen as
to the va, .i. di. ty of the acquisition and its
impLi. cations.

Agai. nst that background Z turn to the operation of th
Land Ri. ghts Act and -the status of the Park. The
relevant deemi. ti. ons have been mentioned a, .read .

rumedi. atel. y before the notice of 27 June 1.978 the Pa k
was vested in the Di. rector of National. Parks and
Wi. ,. dl. i. fe. Tn the submi. ssi. on of the SOLi. o1to, r-Ge I. ,
Mr Barker Q. C. , the Land was netther Crown Land nor '
i. t urial. tenated Crown Land. Tt was riot Crown Land

May

as
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because the vesttng in the Director effected an
aLi. enati. on from the Crown of an estate in tee SIm I. e
and al. so it was land set apart for a public purpose
under the NationaL Parks Act. Zf It was held to be
Crown Land, ,. t. was riot uriali. enated because a person
other than the vi. z. the Di. rector, had an estateCrown,
or interest in it.

Tn my view this submi. SSLon, which was supported by
sentor counsel. for the Commonwealth, Mr Denton Q. C.
and counsel. assisting, Mir I'LLey, must be upbel. d.
Tndeed Mr Lauri. e Q. C. , sento, , counsel. for the
claimants, had no answer to it, describing it as an
irisuperabLe hurdle for his o1. tents.

Because i. t i. s a matter of juri. sdi. cti. on T shouLd
bri. ef, .y why T agree with it.

Sect, .on 7(7) of the Nattona, . Parks Act operates to
di. vest the Crown of i. ts right, titl. e and triterest and
to vest it i. n the Di. rector. There is nothing in the
National. Parks Act to warrant a conc, .usion that the
director ho, .ds the Land on bebai. f of, as agent for or
i. n trust. for the Crown. The Act i. tse, .t in several.
PI. aces, di. sti. rigtii. shes between the Commonwea, .th and the
Director. See for instance ss. 7(7), !7A) and (,. 0), 8 B
and 9(3). The Director is a corporation wi. th perpetual.
succession (s. 1.5(,.)), wi. th power to acqui. re, ho, .d and
dispose of real. or personal. property (s. ,.. 7(d)). The
Act establ. i, shes an AUStra, .i. an trattoria, . Parks and
Wi. I. dLi. fe Fund, vested in the Director (s. 45).

These considerations are riot exhaustive but they are
surfi. ci. ent to justify the concJ. us, .on that the whol. e
purpose and effect of a procl. anati. on under s. 7(2) of
the National. Parks Act is to turn Crown Land into
something e, .se, land the property of the D, .rector. See
Lauriceston Corporatton v The Bydro-EZectrtc Comintsston
(2,959) 1.00 CLR 654 at p. 658 and the decisions referred
to i. n the judgment of the court, also State EZectri. ctt
Comintsston of Vtctori. a v Ctty of South MeZbourne (,. 968)
1.3.8 Cm^ 504 at p. 5, .0.

Strictl. y thi. s makes i. t unnecessary to decide whether
the effect of a proc, .amatton under the Nattona, . Parks
Act is to set Land apart for or ded, .cate it to a ubl. IC
purpose. T would however say this. There can be
Itttl. e doubt that if Land i, s set aside for a national.
park ,. t i, s for a public purpose. See Randwi. ok
Corporatton v RutZedge (1959) 1.02 CT. ,R 54 at p. 88 and
s. 1.2. (8) para. (a) of the National. Parks Act. And if,
for some reason, a procl. amatton under the Nattona, .
Parks Act di. d riot di. vest the Crown of legal. tit, .e to
the Land concerned, it had the effect of settin it
asi. de for a public purpose vi. z. a national. park. See
WtZ. Ztams v Attorney-GeneraZ for New South WaZes (,. 91.3)

say
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1.6 CLI^ 404 at p. 440.

T return now to the riot:ice of 27 June 1978. Tt is
unnecessary, so far as the Nati. onal Park i, s concerned,
to spend ti. me on the vaLi. di. ty of the notice; Z shaLl
say something about that in regard to the
Sedimentartes. re the notice was ineffective t. he land
within the Park reinai. ned vested in the Director. Zf it
was effective and thereby the Commonwealth acquired the
Land, s. 7(7A) of the National. Parks Act operated to
vest it in the Director. Tn either case the land does
riot answer the descri. pti. on of urial. tenated Crown land. "

There was evidence before Commissioner Toohey to the

ef^ect. that the Pitjantjatjara people had Li. ttl. e histori. c

assoc, .atton with Ul. uru and were riot traditional. owner's

thereof. report

OnAyers Rock and limbarku. A cri. tical. exami. natton (of CP

Mountto, ,d)" by Professor T G H Strehl. 0, ,, wh, .cti i. s exhi. bi. t

Evi. dence to that effect was contained i. n a

034 before me.

Toyne included amongst hi. s I:. oLes Legal. advi. se, : to the

Pi. tjantjatjara Council. Tnc and was instrumental. i. n the

passing of the 1,981. South Australian Pi. tjantjat^a, ,a Land

legi. SLat. ion effecting a transfer of tracts of Land in the

northwest of South AUStral. i. a to the Pitjantjatja, ,a peop, .e.

Zn ,. 977 the defendant had become leader of the Country

Liberal. Party of the Northern Tenri. tory Legislative Assembl.

and i. n 1.978, on sei. f-government, Chief Mintste, , of the

Northern Territory. ^n May 1.982, I. n that capacity, the

defendant and Wi. ISOn, the Federal. Minister for Abort mai.

Affairs in the F'raser Liberal Government released a ten

potnt package contai. ni. rig proposal. s with respect to the
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granting to Aborigines of certain rights with respect to

ULuru and Mount 01.9a. Tn June 1982 the ConneLLan Air ort

butLdi. rig was opened and a dinner was held. Attending that

dinner were the then Prime Minister Mr Firaser, the

defendant as Chief Minister of the Northern Territory and a

number of Abortgi. na, .. people representi. rig the nuti. tillI. u

community and claimants to Ayers Rock. On that occasion

Toyne organised a protest. Gathered together were some

Aborigines ex'on the Nuti. tillIu community and some from Docker

River near the Western AUStral. tan border. On that occasion

a letter was handed to the Prime Mt. ni. ster protestin at the

then Federal. Government's POLICY concerni. rig Ayers Rock. The

protest received much pub, .i. ci. t. y and was tel. evi. sea

nattonaLl. y. Some time after that there was a meeti. n of

members of the Huti. tju, .u community attended by the defendant

and his advi. sei:'s (i. ncl. udi. rig the wi. triess Lovegrove). Toyne

was present. Tt is unclear whether Johnston was present.

An argument or disagreement occurred between Toyne and the

defendant which was recorded on a video. Toyne claimed that

the defendant spoke di. sparagi. rigl. y towards the Aborigines

present, though T saw no evidence of that on the vi. deo. The

defendant and Lovegrove were both Led to bel. Ieve - T think

reasonab, .y - that the Aborigines present were ignorant of

thei. r al. ready existing tit, .e to surrounding Land, and this,

riotwi. thst. andi. rig that they had had Legal. advice via To ne and

others for more than one year past.

Tt i. s evi. dent from th, .s meeting that there was a dee
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and nutuaL di. st, :ust between Toyne and the defendant.

riot auger well. for the success of future negotiations

between the Aborigines and the Northern Territory Government

and the F'rase, , Government over the ten point package.

and thereafter negotiations commenced for the passing of

titl. e and control. to the Nuti. tjul. u community with a Lease-

back to the Director of National. Parks and WildJ. ite. Tt was

I:n March 1.983, the Hawke Labor Government was elected

proposed that the Nationa, . Park area wouLd be adjni. ni. stered

by the Director of NattonaL Parks and I'LLdl. i. fe rat:her than

as i. t had former, .y been by the Northern Territory Parks and

Wi. I. dl. ite Comintssi. .on, subsequentl. y the Conservation

Comintssi. on. Tn November 1.983, the PI:'i. me Mintste, r, Mir Hawke,

publ. i. c, .y announced that the Commonweal. th Government intended

to grant Commonwea, .th ti. tie to the ULu, =u and Katatjuta

National. Parks to the Nuti. tjul. u coinmuni. ty and to provide for

conti. nutng invol. veinent of the AUStra, .ian National. Parks and

Wi. I. dJ. ite Services. Withi. n days of that announcement, the

defendant ca, .led a Terri. tory general. election over the

Tt did

a. SSLies concernz. rig Ayers Rock. Tn December 1983 the

defendant was re-elected and thereafter there

.

were many

public statements about the respective POSi. ti. ons of the

Terri. tory and of the CommonweaJ. th concerning Ayers Rock.

Toyne had a prominent part to play as to publ. i. c perceptions
over this.

.

Tn November 1.984, there was another Federal. eLect, .on.
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The defendant restgned his position as Chief Minister of the

Northern Territory, stood for Federal Parliament and was

elected as the Terri. tory representative in the FederaL

Parliament.

On a. 3 March 1985, Mr Cl. yde Ho, .ding, FederaL Minister

for Abortgi. naL Affairs, publicly announced that the title to

Ayers Rock wouLd be handed over.

which prompted the defendant to make the pubLi. cations the

subject o^ the actions.

denied that the matters coinpl. atned of I. n their natural and

ordi. nary meantng or otherwise were capabLe of bear, .rig or in

^act .bore the triputati. ons pLeaded and further denied that

the matters conpl. atned of or the triputati. .ons were capab, .e of

being or were i. n fact detainatory o^ the pLai. nti. ffs as

al. leged. These matters were riot seriously in contest in the

course of the heartng, and in my vi. ew, the matters

coinpl. at. ned of and the imputations are, as a matter of Law

capable of betng detainat. ory. T am of the view that as a

matter of fact the publ. ICati. ons were detainatory of each

PI. amti. ff. However to the extent that it i, s aL, .eged that

the words made by the defendant bore the meaning that Toyne

"had behaved with gross impropri. ety as a barri. ster and

SOLi. ci. toI:"' T do not think i. n fact

By hi. s amended defence in each action the defendant

Tt was that announcement

they were taken to carry

that inputati. on. As WILL appear, the publ. IC perception of

Toyne at the ti. me was as a Lobbytst or pollti. cal. adv, .sei:.,
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and on the whole of the evi. dence T am satisfied the

defendant's publ. ICati. ons were taken to be referring to his

conduct in that capacity, rather than in his professi. onaL

capacity as a SOLi. ci. to, , or barnste, :.

Tn neither action has tile defendant pi. eaded

justi. ticati. on or common Law ^at, = comment.

T turn to the defences of qua, .if, .ed prtv, .,. ege. The

onus i, s on the defendant to prove facts upon whi. ch the court

as a matter of Law may find the detainatory matter was

publ. ished on an occasi. on of qualified prtvi. lege. The

general. prtnci. PI. e of q11a, .ifi. ed prtvi. ,. ege exists for "the

common conventence and wei. fare of society", or "the general.

triterest of society", Mactntosh v Dun 11,9081 AC 390 at 3993

Perera (,,. G. ) v Petrts t,. 9491 AC L at 203 and it has al. ways

been recogntsed that ', the circumstances that consti. tute a

pri. vi. leged occasi. on can themsei. ves never be cata1. o9ued and

rendered exact"s London Assoctatton for Protectton of Trade

v GreenZands Z, tintted 1/9/, 61 2 AC 1.5 at 22 per Lord

Buckmaster~ I. ^C. A prtvi. ,. eged occas, .on was satd by Lord

Atk5. nson in Adam v Ward I, .91.71 AC 309 at 334 to be "an

occasion where the person who makes a coinmun, .cation has an

triterest or a duty, LegaL, social. , or moral, to make i. t to

the person to whom it is made, and the person to whom it i, s

so made has a corresponding interest or duty to receive it.

Thi. s reciprocity i, s essential. ."

Lord Shaw approved the classic statement of Parke B ,. n

Tn the same case at 349
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7'00900d v Spyrtng (1834) I. CR 11 & R 1.8L at 1.93 th t
defendant is Liable for a defamatory publication "unLess it
i. s fairLy made by a person in the discharge of some public
or private duty, whether Legal or moral. , or i. n the conduct

of his affairs, in matters where his interest i, s

re fatrl. y warranted by some reasonable

or exi. gency, and honestly made, such conmun, .c t'
are protected for the common convenience and we, .tare of

SOCi. ety; and the Law has riot restricted the right to make
them withi. n any narrow I. i. nits. " As Di. xon J said in MowZds v

Pergusson (L940) 64 CLI^ 206 at 2, .5, Lord Atki. nson alone of

their Lordshi. ps i. n Adam v Ward emphasised the necessi. t of

reci. proci. t. y, and Parke Bus famous formu, .atto ,
cited and so often approved, demanded "no community,
reciprocity or correspondency ei. the, : of interest or

See, too, the cases cited by Cl. arke a'A

Amsworth (,. 990) 22 NswLR 73 at 1.01. .

concerned

occasion

. . .

That the Law in this area i, s not narrow and I:'i. gi. d i, s to
be emphasi. sed. As the learned author Spencer Bower, The Law

of Acti. onab, .e Defamation Second Editi. on (,. 923) PI. 28 at
footnote C

This branch of the law of defamation i, s I. 'k
merchant, i. n a constant state of ^lux or r th
devel. opment. Tt is .not a rigid and me, .ast' b
ru, .es, fi. xed for al. ,. time but, i. n virtue of th
PI:'i. nci. PI. e ... to which, in the Last resort, 11.
particul. ar cases must be referred it conta' '
i. tseJ. f the potency and promise of ex ansi
proportionate to the growth o^ soota, . re uir t
tendencies. "

says:

in Hanrahan v

duty. "
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On occasions of qualified prtvi. ,. ege, in the absence of

maxice, a person is entitled to make detainatory statements

of another. On such occasions the I:. i. ght. of freedom of

speech prevai. Ls over the right of reputation.

Lord Di. PI. ock said in Horrooks v Love I, .9751 AC 1.35 at 1492

"My Lords, as a general. rul. .e Engi. i. sh Law 91. ves effect
to the ninth commandment that a man shal. L not speak
evil falsely of his neighbour. ... The public interest
that the law shou, .d provide an effecti. ve means whereby
a man can vi. ridi. .cate his reputation agai. nst calumny has
nevertheless to be accommodated to the competing pub1.1.0
interest i. n -permitting men to communicate frankly and
freel. y with one another about matters in respect of
which the Law recognises that they have a duty to
perform or an interest to protect in doing so. What i's
pub, .i. shed i. n good faith on matters of these kinds i, s
pub, .ished on a prtvi. Leged occasi. on. Tt is riot
acti. onabl. e even though it be detainatory and turns out
to be untrue, the prtvi. Lege i, s riot absolute but
qualified. Tt i. s Lost if the occasi. on which gives rise
to it i's misused. For i. n all. cases of qualified
prtvi. ,. ege there i, s some special reason of pubLi. c POLICY
why the Law accords immunity from sui. t the existence
of some pub, .I. c or private duty, whether Legal. or moral. ,
on the part of the maker of the detainatory statement
TVhi. cti justifies his conmuni. cati. rig it or of some
interest of his own which he i. s enti. tLed to protect by
dotng so. Tf he uses the occasi. on for some other
reason be loses the protection of the prtvi. Lege. "

As

. . .

Tt. i's to be observed that Lord Dip, .oci< did riot say

reciprocity of trite, =est or duty i, s essenti. a, ..

respectful. I. y of the view and hold that ifeci. proci. ty of

triterest or duty is riot a universal. I. y necessary trigredi. ent

of the defence of qualified privilege. presence or

absence of an interest ,. n the recipients to rece, .ve the

publi. cation i. s nevertheLess a rel. evant factor in deci. di. n

whether the occasion of publication is privileged.

re, contrary to my opinion, reciprocity of interest i's

T am

The
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essential. , then, as Hunt J potnted out in Barbaro v

Amalgamated 7'el. evtston Services Pty Ltd (,. 985) I. NSWLR 30 at

40, in a passage expressLy approved by CLarke a'A in Hanrah^I

v Amsworeh (,. 990) 22 NSWLR 73 at 101.8

"... The trite, ,est or apparent interest of the
teei. pi. ents need not; be a propri. eta, ,y one, nor even
a pecuni. ary ones HoweZZ V Lees (191.0) 1.1. CT. R 361.
at 369, 396. The word ,interest, is riot used in
any technical. sense; it i's used in the broadest
popul. ar sense, to connote that the interest in
knowing a parti. CUI. a, , fact i's riot strip, .y a matter
of curiosity, but a matter of substance apart fro.
i. ts mere qua, .ity as news. andreyevtch v
Kosovi. ch and PubZtctty Press (2938) Pty Ltd (,. 947)

The interest47 SR (NSW) 357. at 363, 366.
must be de^i. ni. .te; it may be direct or I. ridi. rect,
but it must not be vague or irisubstanti. aL - so
long as the interest i, s of so tangibLe a nature
that it i, s expedi. ent. to protect it for the common
Convenience and we, .fare of SOCi. et. y, i. t wi. 1.1. come
withi. n the prtvi. Lege afforded ..."

And see, too, AUSti. n v Mt. rror Newspaper's Ltd t,. 9861 A. C. 299

at 33.2.

T steadi. I. y bear I. n mind that a detainatory publ. ,. cation

has no cl. atin to prtvi. Lege merely because it deals v, .th a

matter of publ. IC interest, see 7'filth (NZ) Ltd v froZZo, ,ay

t,. 9601 I. WLR 997 (PC), norosi. v 11trror Wevspapers Ltd t,. 9771

2 NSWLR 749, Nattonwtde News Pty Ltd v Wi. ese (1.990) 4 WAR

263, and that there is no defence of freedom of informat. ton

. . .

. . .

on matters of public i. riterest and no prtnci. pie of Law wh, .ch

enti. t, .es a newspaper to publish a detainatory statement about

an i. ridi. vi. dual. under the protecti. on of qualified prtvi. ,. ege

mereJ. y because the statement is made in the course of

deal. ing wi. th a matter of general. public triterest
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Nationwtde News Pty Ltd v Prtese, supra, at 267.

Assoctati. on for Protectton of Trade

Tn each case as the Earl Loreburn said in London

supra at 298

"The court has to hoLd the balance, and, Looki. n at who
publ. i, shed the Libel. , and why, and to whom, and in what
circumstances, to say whether it i. s for the weLtare of
SOC, .ety that such a communication, honestI. y made,
should be protected by clothi. rig the occasi. on of the
publ. ICat. ion wi. th privilege. "
(Agai. n, I. t i, s to be rioti. ced that i. n formuJ. attrig the
rel. evant question, no mention i, s made of reciprocity of
interest or duty. )

The questton of mai. ice, to whi. ch T sha, .I return Later,

apart, the quest, .on i. s whether the proven facts in this case

are such that as a matter of Law the detainatory statements

of the defendant were pub, .i, shed on occasions of ual. i. fled

prtvi. Lege. Upon consideration of the CLI:'cumstances of this

case T have come to the conclusion that they were. What are

the facts here? At the ti. me the defendant was the SOLe

v GreenZands Ltm. ited,

Northern Territory Federal. member of the House o^

Representatives. He had contested that Tel:'ri. tory seat in

the Federal. House of Representatives in the 1984 electi. o

the
Former I. y

of the Northern Territory and

his government's election campaign in 1,983 in which his

government achieved a ',. andsl. Ide' victory was based on a

campai. gn i. n whi. ch 'Land rights, was al. so a promi. nent i. s .

he had been the Chief In. nister

campaJ. gn.
.

He was successful. in that elect, .on.
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The ',. and rights' i. ssue, especially as regards Ayers Rock

was a major matter of public concern within the Northern

Territory at the reLevant time. As Chief Minister of the

Northern Territory the defendant strongLy held and

promul. gated the view that the question of ownership and

admi. ni. strati. on of Ayers Rock and the 01.9as was a matter for

the Northern Territory rather than for the Federal.

Government and authorities, and that he would as far as

possi. bl. e resist Federal intervention. Tt was apparent that

the defendant's success in the Federal. election and the

resu, .t of the Northern rerri. toI:'y Government's successful.

3.983 e, .ecti. on campaign and ',. andsl. ,. de' victory, strong, .y

indicated that the majori. ty of Northern ':, erri. tortans

supported the Northern Territory's Government's OPPosi. t, .on

to the hand over o^ Ayers Rock. The question of the hand

over of title to Ayers Rock to the Aboriginal. peop, .e and the

question whether control of Aye, :s Rock would be in the hands

of Federal. or Territory Authori. ties were matters of publ. I. c

interest and debate amongst residents of the Territory and

el. sewhe, :e i. n AUStra, .I. a. The 2.01. e of 'white advisers' to the

Abort. gi. na, . cl. atmants to Ayers Rock was also a matter of

publ. to discussion and debate. The public discuss, .on and

debate were sometimes acrimonious. Before the publications

conpl. a^. ned 'of, Toyne had participated in radi. o ta, .kback

programs express, .rig v, .ews contrary to those of the defendant

on these issues. The question of the hand over of Ayers

Rock to Aboriginal. interests was a matter of widespread

publ. i. c di. souss, .on and debate and controversy throughout

. .
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AUSt, ,al. Ia, the nature of t, h, .ch can, to some extent, be

gauged by an article pubLi. shed throughout AUStraLi. a and

eLsewhere in the Weekend Australian on 25126 August 1,984

under the head, .I. ne "A 'white Stirrer' sees AUSt. raLi. a as a

raci. st. SOCi. ety" (exhibit 02, .).

out that art. :. o1e in full. .

"For many AUStraLi. ans, Philip Toyne i, s the archetypaL
'white stirre, ,'. His years as a legal. adviser to the
Central. Abortgi. na, . Land Counci. ,. have been spectacularl.
successful. , CUI. minati. rig Last December in the FederaL
Government's handove, , of Ayers Rock to the
Pi. t. iantjatjara peopl. e.

Others ini. ght find 'stir, :e, :' a pal. e word. They might
see Mr Toyne, 37, as a ruthJ. ess nani^^ul. ator of the
Abortgi. na, . cause; a man who leapt bl. ithel. y aboard the
Land-I:. i. ghts bandwagon and who has ridden i. t ski. 1.2u, .I.
for al. .most a decade.

Toyne, who i's based in ALLce Springs and was
this week to promote Growing Up The Country,
the Pittaritjatjara that he has wrttten wi. th
Dani. el. Vachon, doesn't agree.

'rn many, many i. nst. ances the Pi. tjantjatjara have shown
themselves perfectl. y capable of making their own
decisions about whi. ch way they're gotng to go ' he
says.

T deem it appropriate to set

'A Lot of the advice T've given has been rejected out
of hand. A Lot of it's been accepted. But there's
absol. ILtel. y no sense i. n the Pitjantjatjara slavish, .. y
accepti. rig anybody's advice about anything.

'They've got an incl:'edi. b, .y powerful sense of Identi. t .
But they al. so real. ise the on, .y way they can achieve
thi. rigs Like Land ri. ghts or good mining agreements is to
bri. rig in special. 1st advice.

'They know about thei. r own Land. They know about their
CUI. tu, =e. But they don't know about how you deal. wi. th
par, .Laments; how you deal. with intrimg company boards. '

Reared in MeI. bourne and trained as a lawyer and a
teacher, Toyne went to the remote central Australian
cattl. e stati. .on, Haasts BJ. uff in 1,973 as a
schoolteacher.

in Sydney
a book on

Eleven years in the Northern Territory have convinced
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him, riot
of their

only of white AUStraLi. ans' innate racism,
"profound ignorance" of Aborigines.

'Given that we have the same sort of heritage and genes
as the British who went to South Africa, Z suspect i. t's
circumstantial that our racism isn't more apparent;.

'T suspect that if there were 20 ini. I. Lion Abort tries in
AUStraLi. a and a very sinal. I. popul. atton of whites we
could end up very eastl. y in an apartheid situation.

'Because blacks were e, .lintnated effecti. vel. \ from this
area of Australia where most white AUStraLi. ans Live,
the racial. interface - where it real. I. y sparks - i, s in
the north of AUSt, ,al. Ia.

'That racial conflict is rife. Tt is a day-to-da
reality. Yet most whi. tes who Live in northern
Australia weren, t born and raised there. Ten per cent
of the popul. atton, T think, can o1a, .in to have been born
and ratsed in the north.

'But right across the board there ,. s an triterise I:. aci. st
feel. ing. That suggests to me that once peop, .e from the
south-east of AUStral. i. a are exposed to the racial.
triteI:. face they readt, .y adopt raci. aL attitudes. That
real. ,. y bothers me. '

Growing Up The Country is the story of the
the Pitjantjatjara Counci. ,. and the tr, .be's
achi. evements. "

Toyne satd, duri. rig cross-exam, .nation, he thought this

art, .cl. e ,comes out on balance quite tatrl. y'. He rejected

'whi. te stirre, :' as an accurate descri. pti. on of hi. risel. f.

^, chi. b, .t 023. , the Conne, .,. an Airport i. nci. dent and other

evidence demonstrate that Toyne was invo, .ved in publ. ,. c

po, .it, .. ca, . conduct. Of course, there i, s nothing w, ,on with

thi. s, but any poitti. cal. conduct invi. tes - if i. t does riot

on. t, .CISm, and prior to the pub, .i. cations

complained of, Toyne had publicly suffered criticism. There

was poLi. ti. cal. hosti. ,. ity towards Toyne. He had many ori. t, .CS

within the Northern Territory Government and the Northern

Territory Public Service.

but

weLoome

forming of
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During the time leading up to the publication, Toyne

had supported the Federal Labor Government, s proposals to

"hand over" Ayers Rock to Aboriginal interests with a lease-

back arrangement of the Park area to Federal. authori. ti. es for

admi. ni. strati. on by them.

constructed at the insti. gati. on of the Northern ^elm. tory

Government and the defendant saw the Northern Territory

Government's i. nvestment. as being at risk with the Federa, .

Labor Government's proposal. s. When Chi. ef Minister of the

Northern Territory, the defendant had offered a 'land I:. i. ghts

package' to the Abortgi. na, . peopLe and Toyne had been i. n a

postt, .on to meI. uence, and had ,.. n fact infl. uenced the

Aboriginal. people to prefer dealing with the Federal. Labor

Government rather than the Northern Territory Government.

Toyne had given legal. advice to the Aboriginal. community

whi. ch had POLLti. cal. tripl. ,. cati. ons and he had advised on those

POLLt, .. cal. tripl. teati. ons. Toyne had, it i. s true, acted as a

LegaL adviser in a professional. capacity but he had also

acted on the nationaL stage publicl. y and as a POLLti. cal.

agitator. He was, T th, .. inc, accurately descri. bed by

Dr 11 C Coombs as "a Lobbyist" and was regarded by the public

as such. Whether justitiabl. y or unjusti. flably, Toyne

di. st, :usted the Northern Territory Government and the

Northern Territory Public Service and was fi. rin, .y of the view

that the best interests of the Abortgi. na, . people he was

advi. si. rig Lay wi. th a Fede, :aL Labor Government rather than the

Northern Terri. toI:. y Country Liberal. Party Government.

The Yul. ara Tourist ConpLex had been
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Prior to the publications complained of, views were

polarised within the conununi. ty about the activities of Mr

Toyne. There Is a body of evidence in thi. s case wiltch T

accept that the reputation of the plaintiffs had already

su^fezed as a resul. t of press reports and comments which

were cri. tical of their 1.01. e as 'white advi. sers'.

not any of those comments were fair or justi. ^led i. s

i. rre, .evant for present purposes, cf DtngZe v Assoctated

Newspapers Ltd 11,9641 AC 371. . Prior to the publ. i. cations,

the subject. of this acti. on, the fact is that white advi. sers

working for Aboriginal. groups had been a constant target of

attack. When the defendant made the remarks coinpl. atned of,

the platnt. ift Toyne conceded that it was just one i. ten in an

ongoing seri. es of critic, .sins that had been Level. ,. ed against

white advisers to Abortgi. nal. coinnuni. ties. Toyne gave

evidence that over the issue of the Aye, ,s Rock ti. tLe hand

over he perceived there to have been an ,orchestrated

campai. gn on the part of the Northern Territory Government to

make maxi. nun conf, .i. ct. out of the issue' and he gave

evi. dence that whi. te advisers from time to ti. me became the

subject 'of qiii. te vi. t, :to1.1c cri. tici. sin'. Toyne identified

the derogatory cartoon exhibit 07 as referring to hi. mself

and a sinal. ,. group of other peop, .e and gave evidences

Whether or

"... what happened i, s a process of thi. s unfounded
c, =i. ti. CISm just betng repeated over and over and over
agai. n, and at the end of it, Mr Evenngham's
extraordinary comments and - and naming me was the
straw that broke the camel. 's back. T was not prepared
to be bu, .Lied Like that. "

Toyne i. denti. fled a further cartoon, exhi. bi. t 08

. . .
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to himself and there were other publications cri. ti. caL of the

role of 'white advisers', see eg exhi. bits 09, 020, 022, 023.

11.3 Doria, .d gave evidence that mani. pu, .atton was a common

all. egati. on that one woul. d suffer as an adviser to Aboriginal.

people and that he was accustomed tio have peopl. e speak in a

high, .y derogatory and personally offensive way about working

as a white adviser to Abortgi. nal. people i. n the Northern

Territory. Mr Bradsha\, gave stint, .ar evidence. When asked

whether she was aware of .the newspaper arti. c, .es that were

cri. tical. of the role of white advisers to Aboriginal. groups,

Toyne's wife satds "Yes, T know that was a 1.1. ne run by a

certain sort of secti. on in the Territory. "

Tt is thus apparent that Toyne's acti. ons, rightLy or

wrong, .y, were a source of hosti. Lity, hosti. I. i. ty which was

resented by his fri. ends and supported by hi. s detractors; but

thi. s i, s no new feature of pollti. cal. I. i. res earneron v

ConsoZi. dated Press Ltmtted 11.9401 SASE^ 372 at 378.

At the time of the publicati. ons conpl. amed of, the fact

of the mat:ter i, s Toyne was a public and controversi. aL

fi. 911re. Followi. rig the publications complained of there was

an i. minedlate publ. IC defence of Toyne and Johnston by the

then Federa, . Labor In. nister for Abortgi. nal. Attai. r's, Mr CLyde

1101. di. rig. Toyne's public stance was a, .so to be seen h'

much publ. jotsed actions at Connel. Ian Ai. rport when h ht

to be seen and was seen as publicly OPPosi. rig the then
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Federal. Coal. i. ti. on Government and Northern Territory

Government's then joint proposal. with respect to the

Aboriginal. people and Ayers Rock.

The PI. amtiffs, as "white advisers" were seen by the

defendant to be i. n a position to in21. uence the Aboriginal.

interests they represented. Toyne was and was seen by the

defendant to be sympathetic to the Federal. Labor Government

and unsympathetic, indeed anti. -pathetic to the Northern

Territory Government i. n its endeavours to negotiate and deal

wi. th the Abortgi. nes over Ayers Rock. Each PI. ai. nt, .ff was an

internedtary between the Nuti. tjuLu community and the outside

worl. d and peop, .e who w, .shed to deal. with the Nut, .tjul. u

coinmuni. t. y had pertorce to deal. through one or other or both

o^ the plainti. ffs. The defendant observed what occurred at

the openi. rig o^ the Connel.,. an Airport and in parti. cu, .ale

Toyne's triterrupti. .on of the proceedtrigs at wh, .ch sentor

member's of the Nuti. t. jul. u conmuni. ty were i. nvi. tees. The

defendant was aware that many of the Aboriginal.

demonstrators on that occasion had been brought i. n from a

remote distance. The defendant had aJ. so observed Toyne's

conduct at the meeting at DJuru, and, as a consequence, the

defendant formed the view that Toyne was acting

nani. pu, .attve, .y. The defendant had information from within

the Northern Territory Publ. IC service to the effect that

Toyne was "nil. itattrig against reasonabl. e negoti. attons wi. t. h

the Abortgi. naL people. "
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was

The defendant coneLuded from these matters that Toyne

activeLy steering the Aboriginal people towards dealing

with the Federal Labor Government to the exclusion of the

Northern Territory Government.

Toyne was ''1n effect Limposi. rig hi. s views" on the Aboriginal.

peopl. e. This was riot the fact, but it was riot unreasonable

for the defendant to have reached this conclusion from his

own observations and other circumstances.

informat:. on which led him to beLi. eve that the p, .amt. Lets

were acti. vely i. nvol. ved i. n regulating all issues concerning

Ayers Rock and outside interests. As T have satd, the

plainti. ^fs were intermediari. es and peop, .e seeki. rig access to

Ayers Rock had to deal. with the Abortgi. nes through "whi. te

advisers", of whom the PI. amtiffs were two. I. n parti. .CUI. ar

Johnston as the linti. tjuJ. u community adviser was on the spot

and constantLy deaLi. rig w, .th vari. ous approaches. A singer,

VaL Dooni. can, sought permission to SLng from the top of

Aye, ,s Rock. He sang elsewhere. An unusual. proposal.

Concerned an art, .St. , Pro Hart, Who sought permi. SSLon to

"bomb" Ayers Rock w, .th patnt; he didn't.

The defendant concLuded that

The defendant had

as to his conc, .usions about Toyne or his bases for them.

The defendant was riot chal. Lenged in cross-examination

The defendant's evi. dence is corroborated by other

wi. triesses. Mr Daiton Morgan gave evidence that a number of

peopl. e withi. n the Northern Territory Conservation Commission

bel. d the vi. ew that Toyne was a "manipulator, , gutte
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independently of the publ. ICattons the subject of thi.
action. The Honourable Mr Justice Coldrey of the Su re

Court of Victoria gave evidence. He had been present at the

meeting at Ul. uru and he accepted that for a person in the

defendant's postti. on, Toyne's conduct at that meet'

have created the impressi. on that there was a confrontation

between Toyne and Evenngham in which the Abort trial

community sat passi. veJ. y by riot wishing to take sides

part i. n it.

Johnston gave evi. dence that at the ti. me of the

pubJ. I. cati. ons which are the subject of this action,
"teeLi. rig or percepti. .on was already existing within the

white community at Ayers Rock - amongst the Conservati.

Comintssi. on, amongst other peopJ. e (whom T) had to deal. with

at Ayers Rock, a fee, .trig that white adv, .sers were creat, .rig

t, ,oubl. e amongst the Aboriginal community" He acce t d th t
thi. s matter Oncame to a head in the dispute over fi. ,. in and

photography at the Park because rightl. y or wrong, .y (^ was)
perceived as being the person through whom a, .,.

communications were being directed. "

. . .

The defendant thus had information availabl. e to h'

suggesting that the PI. atntiffs were using their OSiti
whi. te advisers to the Aboriginal. community i. n a way whi. ch

was mani. pul. attve and he consi. dered hi. msel. f obji. ed, I

the AUSt, :a, .Ia-wide interest i. n Ayers Rock to inf t

pub, .IC about these thi. rigs.

or any
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whether the occasions of the defendant's publications were

T think these are a, .L I. e. .evant matters when considering

privileged. Tn so saying, T disregard the right to make

fair comment on matters of publ. IC interest, a defence riot

pleaded i. n these actions. Prtvi. Lege deals with false and

detainatory statements of fact, not with detainatory comment

on proved or admitted facts. A comment may be published to

al. ,. the worLd, whereas, generaLLy speaki. rig, tai. se and

detainatory statements of fact may onLy be published to the

publ. IC at large where the circumstances cl. othe the occasion

of the publ. i. cati. on with prtvi. .Lege. Though in the nature of

things such occasions WILL be rare, it i. s clear that it the

general. prtnCi. PI. e earLieE referred to i, s appl. ICab, .e to the

facts, the protection of privilege wi. 1.1. attach to a

pub, .ICati. on or publications to the generaL publ. IC; cf

Sintth's Newspapers Ltmited v Becker (1.932) 47 CLR 279 at 304

per Evatt a'3 and see too, The Z'eZegraph Newspaper Company

Li. ini. ted v Bedford (,. 934) 50 CLR 632 at 658, and Nattonwi. de

News Pty Ltd v ,7tese, SLIPra, at 269 per Kennedy a' and

Morosi. v Mirror Newspapers Ltd 11,9771 2 IISWLR 749.

T reini. rid myse, .f, see norost at 783, 784 that there is

no general. prtnci. PI. e that detainato, :y statements pubLi. shed by

ministers to the wolfl. d at Large are protected by qua, .i. tied

prtvi. Lege strip, .y because they are made by minister's and

re, .ate to matters falling w, .thin the general. area of their

mintste, :iai. duti. es. Mini. steri. a, . statements, like any other,

are only protected by qtial. tried prtvi. Lege when the
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circumstances of the

Whether the extent of publ. ICati. on of the detainato, :y

statement is greater than the occasion of the prtvi. Lege

requires and justifies, i, s a question of Law for the co t
and riot a question of fact, Adam v Ward t,. 9, .71 AC 309 at

31.8, 320, 321, 326, 327, 348 and i, s distinct from b t

nevertheLess be rel. evant to the

case justify that protection.

evi. dence of mai. i. ce, see norrocks v Love t,. 9751 AC J. 35 at 1.5L

per Lord D, .PI. DCk. Having consi. derabl. e relevance t th

present case, it i's appropriate to cite Lord Dip, .o0k's
speech ,. n that case at some length. Zt ,. s general. ,. y

accepted as an authori. tati. .ve exposi. ti. on of the re, .e t

principles= Morenzte v Mergen froZdtngs PCy Ltd (,. 990) 20
NSWLR 41. at 46.

may

question of whether there is

Lord Dipl. ock said (at 1.49F-,. 51.11)s

"So, the motive wtth whi. ch the defendant on
prtvi. leged occasion. made a statement detainator f th
platnti. re becomes cruc, .al. . rite protection ini. ht.
however, be i. I. ,. usory i. f the onus lay on h, .in to
that he was actuated SOLel. y by a sense of the r L
duty or a desire to protect the relevant triter t.
he is enti. t, .ed to be protected by the 'prtvi. I. e e u L
some other dominant and improper motive on his a t
proved. DBxpress mai. i. ce, is the term of art
descri. pti. ve of such a noti. ve. Broad, .y speaki. n , 't
means mai. ,. ce in the .popu, .a, , sense of a desire to I. '
the person who ,. s detained and this i. s general. I. th
motive which the platnti. ff sets out to rove. B t
destroy the I?ri. vi. ,. ege the desire to injure must be th
doini. nant motive for the detainatory publication.
know, .edge that it WILL have that effect i, s n t
,. f the defendant is neverthe, .ess acti. n in a d
with a sense o^ duty or in bona tide protecti. o f h'
own Legitimate triterests.

The motive with I, htch a

J

person publ. i, shed detainatory
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matter can onI. y be inferred from what he did or said or
knew. Tf it be proved that he did riot believe that
what he published was true this is generally conclusive
evidence of express malice, for no sense of duty or
desire to protect his own Legitimate interests can
justify a man in telling deliberate and injurious
^al. sehoods about. another, save in the exceptional case
where a person may be under a duty to pass on, wi. thout
endorsing, detainatory reports made by some other
person.

Apart from those excepti. onal. cases, wha^ i, s required on
the part of the detainer to enti. tl. e him to the
protection o^ the prtvi. ,. ege is positive beLief in the
truth of what he publ. i'shed or, as it i, s generaLLy
though tautol. ogousl. y termed, Obonest. bel. let'. Tf he
pubLi. shes untrue detainatory matter reckLessl. y, wi. thout
considering or caring whether it be true or riot, he i. s
,. n this, as ,. n other branches of the Law, treated as i. .f
he knew it to be false. But indifference to the truth
of what he publ. ishes i's riot to be equated with

impulsiveness or ,. rrati. onality incarelessness,
arri. ving at a postti. ve beltef that it i, s true. The

freedom of speech protected by the Law of qtiaLi. tied
privilege may be avail. ed of by al. ,. sorts and cond, .ti. ons
of men. Tn affording to them trimuni. ty from sui. t if
they have acted in good fatth in conpLi. ance with a
legal or moral. duty or in protect, .on of a Legitimate
interest the law must take them as i. t ti. rids them. Tn
ordi. nary life it i, s rare indeed for people to form
their beltefs by a process of logi. cal. deduction from
facts ascertained by a rigorous search for all.
avail. ab, .e evidence and a judi. ci. ous assessment of its
probati. ve va, .ue. Tn greater or in less degree
accordi. rig to thei. r temperaments, thei. ,, traini. rig, thei. r
trite1.1.19ence, they are swayed by prejudi. ce, rel. \ on
i. ntui. ti. on instead of reasoning, Leap to conclusions on
triadequate evi. dence and fail. to recogni. se the cogency
of material. whi. cti might cast doubt on the validity of
the concl. usions they reach. But despite the
imperfection of the mental. process by which the bel. jet
,. s arrived at i. t may still. be 'honest , that is, a
postti. ve belief that the conc, .us tons they have reached
are true. The Law demands no more.

Even a POSiti. ve belief in the truth of what i, s
pub, .ished on a prtvi. leged occasion - which is presumed
unless the contrary i, s proved - may not be sufficient
to negative express mai. i. ce it it can be proved that the
defendant misused the occasion for some purpose other
than that for wh, .ch the prtvi. ,. ege i. s accorded by the
Law. The commonest case i, s where the dominant motive
whi. ch actuates the defendant i, s riot a desire to perform
the relevant duty or to protect the rel. evant interest
but to give vent to hi. s personal. spite or ILL will.
towards the person he defames. re this be proved, then
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even positive beLief in the truth of what i, s published
WILL riot enab, .e the detaine, = to avail himself of the
protection of the privilege to whi. ch he would otherwise
have been entitled. There may be instances of improper
motives whi. ch destroy the privilege apart from personal
spite. A defendant's dominant noti. ve may have been to
obtain some private advantage unconnected with the duty
or the interest which constitutes the reason for the
prtvi. Lege. re so, he Loses the beneti. t of the
prtvi. Lege despite his positive belief that, what he said
or wrote was true.

Judges and juries shoul. d, however, be very SLOW to ara^
the tritezence that a defendant was so far actuated by
improper motives as to depri. ve him of the protection of
the privilege un, .ess they are satisfied that he did not
beLi. eve that what he said or wrote was true or that he
was i. ridi. teerent to its truth or tai. si. ty. The motives
with which human beings act are mixed. They fi. rid it
diffi. cult to hate t. he sin but love the sinner.
Qual. ,.. tied prtvi. ,. ege IfouJ. d be ILLusory, and the pub, .,. c
interest that i. t i, s meant to serve defeated, I. f the
protecti. on which it affords were lost merely because a
person, aLthough acting i. n conpl. lance wi. th a duty or i. n
protect, .on of a Legi. ti. mate triterest, d, .SLi. ked the
person whom he detained or was indignant at what. he
bel. Ieved to be that person's conduct and wei. coned the
opportunity of exposi. rig it. Tt i, s on, .y where his
desire to conpl. y with the relevant duty or to protect
the relevant triterest plays no SLgni. ticant part in his
noti. ves for pubLi. shing what he belteves to be true that
'express mai. ice, can properI. y be found.

There may be evidence of the defendant's conduct upon
occasions other than that protected by the prtvi. Lege
which justi. fy the inference that upon the prtv, ..,. eged
CGcasi. on too hi. s dominant noti. ve in publishing what he
did was personal. spite or some other improper motive
even a, .though he belteved it to be true. But where, as
in the i. nstant case, conduct extraneous to the
prtv, .Leged o0casi. on itsel. f ^. s riot rel. led on, and the
only evi. dence of improper motive i, s the content of the
detainato, :y matter itself or the steps taken by the
defendant to verify its accuracy there ,. s only one
exception to the rule that in order to succeed the
plaintiff must show affirmativeIy that the defendant
did not believe it to be true or was indi. ffe, :ent to i. ts
truth or Calsity. Juri. es should be instructed and
judges shou, .d remind themsei. ves that this burden of
affirmative proof is riot one that is lightly satisfied.

The exception i, s where what i, s publ. ished incorporates
detainat. ory matter that i. s riot rea, .I. y necessary to the
fulfilment of the particu, .a, r duty or the protection of
the particular interest upon 17hi. ch the privilege i, s
founded. Logically it ini. ght be said that such
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i. ,=relevant matter faLls outside the prtviLege
a, .together. But if this were so It would involve the
appl. i. cation by the court of an objecti. ve test of
reLevance to every part of the detainatory matter
published on the privileged occasion; whereas, as
everyone knows, ordinary human beings vary in their
ability to distinguish that which i, s LogicaLLy reLevant
from that which i's riot and few, apart from Lawyer's,
have had any training which qual. tries them to do so.
So the protection afforded by the prtvi. ,. ege wouLd be
11.1usory if it were lost in respect of any aefamatory
matter whi. ch upon logical ariaLysi. s couLd be shown to be
Irrel. evant to the fulfilment of the duty or the
protection of the right upon which the prtviLege was
^ounded. A, s Lord Dunedi. n pointed out i. n Adam v Ward
11.91.71 A. C. 309, 326-327 the proper I:'u, .e as respects
i. rrel. evant detainatory matter incorporated i. n a
statement made on a privileged occasion i, s to treat it
as one of the factors to be taken into consideratton in
decidi. rig whether, in aLl. the ci. rcumst. ances, an
triterence that the defendant was actuated by express
inal. ice can properly be drawn. As regards i. rre, .evant
matter the test i, s riot whether it i, s LogicalI. y rel. evant
but whether, in a, .. I. the CLI:'cumstances, it can be
triterred that the defendant either did not beLi. eve it
to be true or, though bel. Levi. rig it to be true, real. ised
that i. t had nothing to do with the parti. CUI. ar duty or
interest on which the privilege was based, but
neverthe, .ess setzed the OPPortun, .ty to drag in
irrelevant detainatory mat;tel:. to vent hi. s personal.
spi. te, or for some other I. riprope, = not:,. ve. Here, too,
judges and juries shou, .d be slow to draw thi. s
triterence. "

Tt. was argued that the extent of publ. ICati. on of the

detainatory statements was greater than justified by the

occasion of the prtvi. Lege. Tt was said that recipients of

the publications had no legiti. mate interest i. n the

publ. ICati. ons. However, T cannot agree with these

submissions. For reasons a, .ready given, T, with respect, do

not think reciprocity of interest i, s a necessary trigredi. ent

of the defence of qiial. i. f, .ed privilege in the ci. rcumstances

of this case. re, however, T am wrong i. n thi. s Z think a

suff'ICi. ent interest is shown from the CLI:'cumstances. The
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questions of ownership and controL of 01uru and Katatjuta

were the subject of opposing political campaigns in both

Territory and Federal. elections, and were matters of great

interest and concern to peopJ. e In the Northern Ternto, , and

throughout AUStral. Ia. So far as the recipients of the

defendant's pubJ. i. cations were concerned i. t was a riot

insubstantial interest. Tt was riot stripl. y a matter of

curiosity but a matter of substance apart from i. ts mere

qual. Ity as news. The defendant's pubLi. cations concerni. n as

they d, .d how i. t came about that Aye, :s Rock and 11t 01. a

whi. ch many regard as icons of AUStraLi. a - once nattonal.

parks woul. d be owned and control. Led by a discreet 91.0u of

Abortgi. nes whose credenti. a, .s had been questioned in the

course of an unsuccessful. land cl. ami. n respect of those

i. cons, it seems to me, if pubLi. shed honestI. y, ought to en'o

the protection of qua, .ined pri. vilege.

Z hoJ. d that, as a matter of Law and in the absence of

mai. ice, the detainato, =y matters were publ. i. shed on occas, .ons

of qtiai. .i. tied prtvi. lege.

T turn to the question whether the defendant, i. n

publishtrig the detainatory words was actuated b malice.

The defendant has not ap01. o91sed for his remarks but

as Lord Diplock said in H'orrocks v Lowe, supra, (at 1.52) "A
refusaL to ap01. o9i. se i. s at best but tenuous evidence of

malice, for it i, s consistent w:. th a continuing belief in the

^
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truth o^ what one has said. "

PI. atnti. ffs having sought

As proof of inaLi. ce, the pLai. nti. ffs reLi. ed on many

things. CounseL for the PI. amtiffs in opening the case satd

there WILL be a PI. ethora ofin relation to malice

evi. dence about prior atti. t. udes expressed by Mr Everi. righam,

that indicate an absoLute bias against the Aboriginal.

coinmuni. ty. " Tn his finaL submi. SSLon after the close of

evi. dence however, counsel. for the PI. amtiffs conceded that

the vi. va voce evidence "may not support the use of the

adjective i. ^ it is const, cued as meaning a bias i. n each and

every way. " CounseL a, .so conceded that the use of the

adjecti. ve was "unnecessary and indeed was riot adopted by the

PI. atnti. ^fs or witnesses cal. ,. ed on their behalf. " However,

it was submi. t. ted that the plaintiffs had made out a case of

bi. as on the part of the defendant ,, i. n relation to Land ri. ght

matters whi. ch it i. s submi. tt. ed eq11aLl. y gi. ves rise to inaLi. ce. '

I,
. . .

an

There i, s no evidence of the

apoLogy.

. . .

T have no doubt that Toyne deep, .y distrusted the

defendant and at a, .,. times perceived the defendant to be a

person who was racial. ,. y biased, and, moreover, a person who

could riot be trusted to deal fair, .y - as he saw it - with

the interests of the Aboriginal. coinmuni. ty of the Northern

Terri. to, :y. T am equal. ,. y of no doubt that there i, s no

foundation for those views. The de^endant had been a

SOLi. ci. toI:' in Altoe Springs for some years and had on many
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occasions acted for Aborigines. Amongst other things he had

incorporated the now famous Papunya Tul. a Arti. sts' company

which promotes and sei. I, S abortgi. naL art of the Western

Desert. The defendant, as Chief Minister for the Northern

Territory, had many deal. trigs with Aboriginal. peopLe and

i. ncl. uded Abortgi. nal. peopLe amongst hi. s personal. Ex'tends. 110

evidence was called to support counsel's opening. Counsel.

for the pLai. nti. res made reference to "a suitcase ful. L of

newspaper c, .,. PPIngs" whi. ch it was satd supported the

al. Legation of abso, .ute bias. None of that material. which it

appears was i. n the possession of the PI. amtiffs' SOLi. ci. tor's

was put to the defendant in cross-exami. natton. Counsel. for

the PI. at. nti. ff i. nfo, :med me I. n the course of the hearing ,,tThe

defence hasj been gi. ven a suitcase fu, .L, wi. .th respect, 0^

press CLI. ppi. rigs and statements by Mr Evenngham, the effect

of wh, .ch i, s that, and Z can foreshadow that when Mr

Evenngham gi. ves evidence that there WILL need to be

several. , i. f riot a great many matters of that nature put to

hi. in. "

There was thus a significant attack on the character

and credi. bi. I. i. ty of the defendant by the plaintiffs for which

the evidence gave no support at all and it i, s riot without

si. gritfi. cance that that attack was made under the cloak of

absoLute prtvi. Lege. Tt was a calcul. ated attempt by the

PI. amtiffs to make their case more persuasive than it was.

As T have satd, there i. s no foundat, .on in fact that the

defendant i, s or ever was biased towards Aborigines and no
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whi. ff of malice can be inferred from or eked out of his

attitude towards Aborigines or for that matter his opi. ni. ons

about Land rights. The stripLe fact i, s, the defendant, who

governed and represented both bl. ack and whi. te, heLd strong

views about Land rights which i. ncJ. uded Tenri. to, :y as opposed

to Fede, eaL administration of Ul. uru and Katat. juta National.

Parks. He did not ever seek to deny Aboriginal interests at

aLL I. n those lands. Tndeed, at the time the Hawke

administration came into power, the defendant was activeI. y

di. scussi. rig a joint proposal. with the Eraser government about

the granting of land rights to Aborigines. The animosi. ty

and di. strust ^eLt by Toyne towards the defendant may be

gathered, inter alla, from the evidence of Mr 11cNab. MCIlab

was a legaL offI. cer emp, .oyed by the Commonwealth crown to

prepare the takeover documentatton relating to Ul. uru. He

had var, .ous deal. trigs with Toyne I. n relation to those

agreements. Mr MCIlab had prepared an arbitration cLause for

an arbitrator to be appointed upon the nomi. nation of the

Presi. dent for the time being of the Northern Territory Law

Society. '110yne ,. nSi. Sted that any nomi. nation Of an

arbitrator be made by the President of the Law Council. of

,

Australia because he considered such a nomination "would be

Less open perhaps to local. i. riterference". MCIlab said in

ev, .dence that there was no possi. bl. e reason to doubt the

,_ridependence and impartiality of the President of the

Northern Territory Law Society. Toyne insisted on the Lease

betng amended so that any arbitration under the provi. SLons

of the lease would not be governed by Northern Territory
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Law. This he did because he perceived there to be

"general. view about the dangers of Northern Terri. toI:.

interference, indi. ,, ect. or direct in the Lease. "

These matters indicate Toyne's baseJ. ess ini. strust of t. he

Northern ^err, .. tory as a who, .e in deal. trig with Abort i. na, .

affairs. The submission that the plaintiffs had made out a

case of ina, .i. ce "which can be categori. sed as a bias against

Aboriginal. peopLe analo, , Abortgi. na, . coinmuni. ti. es, vis-a-vi. s

their c, .aims and asp, .rations to Land rights and i. n

particu, .a, : in rel. atton to 01. uru-Katatjlita" i. s re'ected.

The defendant gave evidence that he consi. dered the

PI. atnti. tts, or at Least Toyne, to be PI. ayers i. n a pol. itICa, .

game and "in the I:'trig". Tt. was submitted by the PI. amtiffs

that as such he intended by the publ. ICat, .ons to harm the

parti. CLPants as i. f they were taki. rig part i. n a boxing match.
Zt was submitted that th, .s was a c, .ear intent on the art f

the defendant to harm the PI. atnti. ff's, those they re resented

and the causes they espoused. Tt was further contended that

mai. ice on the part of the defendant was to be inferred fr

the breadth of the publ. i. cations. Tt was submitted that th

detainato, :y statements were not made for the purpose

conferred by the occasion of qualified prtvi. lege in that th

attack upon the PI. amtiffs was at best peripheral. to the

i. ssue of the deci. SIon of the Commonwealth Government to

agree upon the terms of the transfer

a

to the nuti. tju, .u community.

of 01. uru and Katatjuta

Tt was said there was an
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u, .tel:'101:', improper and dishonest motive in making the

statements, namely an attack upon the plaintiffs. Tt was

contended that the detainatory statements were so

inconsi. stent with the truth "that the i. nconsi. stenc of

itse, .f gave rise to an triterence of inaLi. ce. "

Tt was submi. tted that for the de^endant as a previousl.

PI:'act, .sing SOL, .ci. tor in the Northern Territory and as a

person conscious of the diffi. cuLti. es inherent i. n advising

Abortgi. naL communities, to say of the pLai. nti. tfs that they

were unsc, ,upu, .ous and nani. pu, .attve was so dramaticaLl. y

inconsistent with the truth that the court shou, .d triter

inal. ice. Counsel. potnted to the extravagance and colour of

the defendant's statements and the severity of the

aspe, :'SIons cast upon the PI. amtiffs' characters' He

re^erred to the Language used and broad-ranging nature of

the attack upon the platntiffs.

IPO say that the defendant believed i. n the truth of what

he was saying in the detainato, :y statements because of his

experiences with Toyne at Connel. Ian At, =port and i. n relation

to the "ten-point package" at the meeting at DJ. uru back

1983, said counsel. for the plaintiffs was incredible.

was a, .so submitted that the inference of ina, .ice arose f

reckless i. ridi. fte, :ence of the defendant. Tt was submi. tted

that given the evidence of the PI. amtiffs' witnesses (which

T accept) that the plaintiffs were peopl. e o^ good character

who were scrupulous in their professional. deal. i. n s with th
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Aboriginal. conmuni. ty they represented and with others with

whom they dealt, it was obvious that had the defenda t d

enquLr, .. es or taken care to verify the truth of his

statements prior to the1.1:. publication, the defendant w I, d

have been informed of the true position. Reliance was

placed upon the statement of BShe, , MR,. n RoyaZ Aquartum and

Summer and Winter Garden Society Limtted v Parktnson t1.8921

I. QB 431. at 444:

. .

"re a person charged wi. th the duty of deaLi. rig with
other peopl. e's ri. ghts and interests has aLl. owed hi. s
inI. rid to fa, .I. into such a state of unreasoni. n r ' d'
in regard to the subject-matter that he was reckless
whether what he stated was true or tai. se, there w I, d
be evidence upon whi. ch a jury might say that he abused
the occasi. on. "

placed upon the

conduct of the defendant's case in the course of th

hearing. Reference was made to the repeti. ti. on of the

detainatory statements during the course of the trial. , to the

lack of an ap01. o9y, to the vehemence of the cross-

exami. nati. on of the PI. atnti. ff ^oyne and to the vehemence f

the language used by the defendant in the detainatory

pubLi. cations. The Language used was satd to be triteriperate,

abus, .ve, unnecessary and unwarrant. ed and extravagant.

CounseL for the piai. nti. ffs submitted that the defend t

a person of signifi. cant standi. rig within the Northern

Tern. toI:'y and as a member of the Federal. Parliament within

AUStraLi. a hi. s conduct was high-handed, oppressive, i. nsu, .ti. n

and contume, .jous. ALL of this was said to be a cl. ea

indication Of the defendant's mai. i. CIOUs intent.

As proof of mai. ice, rel. lance was al. so
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Tt was never suggested to the defendant in cross-

examination that he was motivated by personal animosity or

ILL-will towards the plaintiffs. The defendant gave

evidence that he di. d riot "hol. d any mai. ice or I'LL-wi. I. L

towards Mr Toyne or anyone eLse". T'he defendant was asked

during the exami. natton. In-chief, ,, What. do you say t:hen to

the suggestton that. you're the subject of an absol. ute bias

against Aboriginal. connnuni. t, .es?", and he satd ', WeLL, T - T

resent that. T - T have no bias against Abortg, .. na, . peopLe

at al. I. and am fri. end, .y w, .. t. h quite a number of them. " He was

riot cross-examined upon that evidence.

Having heard the defendant give evi. dence T am

satisfied that he believed in the truth of what he

pubi. ished. T think the defendant acted impu, .SLveLy and

11.10g, .cal. I. y and perhaps irrational. ,. y in arriving at the

be, .jet he di. d. 'To some degree he leapt to concl. us, .ons on

inadequate evidence but nonethe, .ess I: find that at the time

he bel. i. eved the truth of what he said, and as Lord Di. pLock

poi. rited out i. n the passage previous, .y cited from H'orrocks v

Lowe, the law demands no more. The dominant noti. ve which

actuat. ed the de^endant in the present case was riot to harm

the PI. atnti. ffs, but to i. neo, :in the public as to how the

handove, , came about and to protect what he honest, .y saw to

be the Northern Ten:'i. to, =y's triterest and the general.

publ. i. c's i. riterest in 01. uru and Katatjuta and their

admini. stration and Yul. ara. No doubt the defendant was

indignant for what he belteved to be the p, .atntiffs,
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conduct. No doubt, too, he expressed himself in strong

Language - but T think that Language i, s Indicative of

i. ridi. gnati. on and conviction rather than malice and an i. ritent

to injure.

navi. rig heard the evi. dence of the defendant, T bel. i. eve

him, and, moreover in all the circumstances, T can riot infer

Nonsense is often published with passion.

t. hat the defendant did riot believe his statements to be true

or that though beLievi. rig them to be true he realised it had

riothi. rig to do wi. th the duty or interest on which the

qua, .i. tied prtvi. lege was based. Nor can T fi. rid or infer that

the defendant used an opportunity to raise i. rre, .evant

detainato, :y matter to vent hi. s personal spite on the

PI. amti. ffs or for some other improper motive. Tn all. the

circumstances T fi. rid the defendant was riot actuated by

maltce.

qua, .tried prtv, .Lege succeeds and the actions must be

Tt. fol. Lows from this that in each action the defence of

di. sini. ssed wi. th costs.
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