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TN THE

F THE N RTHERN TBRRT!I' RY
FA

No. AP 24 of L991.

TRALJ:A

RT F APPEAL

co^^,.:

On AppeaL ^Torn Supreme Court
No. 420 of 1,991.

BETWEEN=

ASOhe Co', Marti. n & AngeL a'J

ANDRE

Thi. s i. s in form an appeaL ^Torn a deci. si. on o:E^Q^^.:

Kea, =ney a' wherein he refused certai. n ,. ridunct, .ve orders sought

by the appeLLant by On. g, .nati. rig Moti. on fi. Led 1.8 November 1,991. .

The orders sought were:

AND:

RD N R

THE LA

NORTHERN TBRRTT RY

(DeL, .veted 24 February 1,993)

ER

REA ONS FOR JUDGMENT

N

TETY

Appellant

,. .

F THE

That the defendant i. ts servants or agents be

restrained from having unrestricted access to the

:Ei. Les of the cJ. d. .ents of Lof, :a Pty Ltd.

Respondent

2. A1. ternati. vel. y to L that the de^endant by ,. tsel. f, a. .ts

se, :vants and agents be rest, :a^. ned from access to any

such f, .Les unti. L ,. t de^i. nes whi. ch ^i. .,. es it wi. shes to



exam^. ne and Lot, ?a Pty Ltd has the OPPo, :tun, .ty ^. n

reLati. on thereto to ratse any professi. onaL pri. v, .Lege

before any exami. nati. on takes pLace.

3. That the defendant be Testa:'at. ned from exe, :ci. .s, .. rig

agai. nst Lo^ra Pty Ltd and I. ts professi. onaJ. employees

,. ts power under s27(I. )(g) of the LegaL Practi. ti. one':. s

Act by vi. ,?tue of mai. ritenance on any part of the

,:i. gilt to si. Lence (SLc).

4.

The PI. atnti. ff at the ti. me was a Legal. prac'C, .ti. one':'

and a d, .rector o^ Lo^ra Pty Ltd which carri. es on the p, =acti. ce

of a LegaL practi. ti. one':' under the LegaL Practi. t, -one':'s

(Tricotporati. .on) Act and trades under the name of "Loftus &

Cameron Barn. sters & SOL, .ci. tor's".

Such further or other orders as th, .s HonourabLe

Court deems fit.

The Law SOC, .e'by o:E the Northern Tern. to, cy had,

PUTSuant to s47A of the LegaL Picacti. ti. one':'s Act, deLegated to

Mr Barbaro a LegaL p, :acti. ti. one':', a power to ,. nvesti. gate the

p:c'0:Eessi. onaJ. . conduct of the PI. at. DC1. ^:E. That del. egat, .on

i. ncJ. .uded a power to

( a ) i. nspect books, accounts, documents or wrt. ti. rigs

i. n the custody or controL of (the pLai. nti. ff) or

of a person erupLoyed by (him) and

2
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( b ) make notes or copt. es o:E, or take extracts from

such books, accounts, documents or wrt. ti. rigs

reLati. rig to the legal. paracti. ce of (bhe

plainti. ^^ ).

A, .though the del. .ega'I:,. on was couched i. n wi. de terms ,. t

was soon made cLear that Mr Barbaro was ,. riterested ,. n the

faintly Law ^,. Les of the pLa, .nti. ff. That was because the Law

Society had cause to suspect that the p, .at. nti. f^ had made a

costs agreement w, .th at Least one o1. ,. ent i. n a faint. Ly Law

matter whi. ch invol. ved the chargi. rig o^ a contingency fee. Tn

fact the pLa, .nti. ff had adm, .tted as much i. n a Letter to the Law

SOC:jety dated 3 JULY 3.993. . Tn that Letter he had stated hi. s

i. gno, canoe of the prohi. bi. t, .. on aga, .nst conti. rigency fees; stated

he was "shocked" at the comments made by Barbl. ett DCD' of the

Faint. Ly Court ,. n the course of the case i. nvoJ. v, .rig' h, .. s cLi. ent (a

Mrs HOLmes); and sai. d that he had drawn up the agreement

"wi. thout any sense of wrongdoi. rig".

.

He further stated that "Once my attenti. on was drawn

to that situat^. on T i. minedi. ateLy expunged the percentage c, .ause

:Earom aL, . costs agreements and propose to mai. ntai. .n that

SI. tuati. on ^or the future".

Faced w, .th adm^. ssi. ons such as these the Law SOC, .ety

was under a pLai. n duty to i. nvesti. gate the si. tuat, .on, and wouLd

have fat. Led i. n i. ts duty i. f i. t had riot.
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When Mr Barbaro approached the PI. a, .nti. ff and showed

h, .in the deLegati. on :ETom the Law Society the PI. ai. .nti. ^f

jinmedi. ateLy and not unreasonably took the point that the :Ei. rin

had a vast number o:E :Ei. I. es reLat, .rig to fam, .Ly law matters and

,. t woul. d be a gi. ant and expensi. ve t:ask to produce them aLJ. .

Mr Barba, =o agreed to Leave and to return a few days later.

PI. ace and makes some pert^. nen*: comments:

The learned tri. al. judge then sets out what next took

"On Thursday 1.4 November Mr Barbaro returned and the
PI. at. nti. ff 'aLLowed Mr Barbaro to commence tit. s
I. nvesti. gati. on' (para 7 ). IC observe that ,. t was not

competent for the pLai. nt, .ff to 'a}Low' Mr Barbaro
'to commence h, .s ,. nves'1:1. gati. on'; hi. s authord. ty to do
so stemmed from the Act. Thi. s is one indicati. on o^

several. :i. n the PI. at. nti. :E:E's affi. dav, .. t and annexures
wh, .ch d. ridi. .Gate a misapprehens, .. on on his part o:E what
i's Legui. ., red of hi. in when a statutory i. nvesti. gati. on
under the LegaL P, :acti. ttone, rs Act i. s being car, ?^. ed
out. Later that morni. rig, after recei. vtng LegaL
adv, .. ce, the pLa, .n'I'd. :Ef requested 'M, ? Barbaro Co
desi. SI: on the grounds of the f, .Les being covered by
LegaL profess^. onal. prtvi. Ledge (si. c)'. Apparentl. y
Mr Barbaro di. d desi. st. ".

Soot. ety pot. nt, .rig out that Mr Barbaro's author, .. ty was un, .i. in, _ted

i. n scope and request, .rig that i. t i. denti. fy forthwi. th any

cL, .ent's ^i. I. es that i. t may w, .sh to i. nspect.

On L5 November the appeLLant wrote to the Law

"T am rut. ridfuJ. of the provi. SI. ons o^ s47B of the Act
(,.. e. the Legal. Paracti. ti. one':'s Act) and L beLi. eve
that my refusal. to permit an unLi. in, .. ted i. DSPectd. on
whi. ch refusaL :: conveyed to Mr Barbaro on the 1.4th
i. nstant and on the grounds of pri. v, .Ledge (s^. c)
consti. tutes a reasonable excuse w, .thi. n the terms o:E
that sect, _on. "

He stated:
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Likewi. se on the same day Mr Barba, :o parti. CUI. an. sed

what he sought by requ^. in. rig aLJ. documents i. n rel. at, .on to the

case of Mrs HOLmes and aLJ. documents ,. n rel. ati. on to any

cLi. en'CS who "have SLgned or have been requested to SI. gn at any

ti. me any document reLat, .rig to costs ,. n fam, .Ly Law matters" and

whi. ch documents contai. ned prov, .s, .ons i. n whi. ch a percentage was

to be added to the bast. c :Eee.

The appeLl. ant repLi. ed verbal. I. y that Mr Barbaro couLd

exam, .ne such f, .Les after the appeLJ. ant had first perused them.

Mr Barbaro rejected th, .s offer and ,.. ridi. Gated rid. s intention to

conti. nue hi. s i. nvest, .. gati. ons at the appeLl. ant's offi. ce on

1.8 November.

Those were tile c, _TCUmstances ,. n whi. .ch the appel. Jant

sought Inauncti. ve reLi. e:E on 1.8 November.

Hi. s Honour re:EUsed that rel. ,. e:E and gave short

reasons ^. rid^. cati. rig that he wouLd g, .ve more deta^.,. ed reasons

Later; wh, .cl'I he di. d on 25 November 3.99L.

H, .s Honour on 1.8 November satd that "speak, .rig

general. Ly T shouLd say that T do not cons, .der that the

prt. v:i. .Leges known as ",. egaL professi. onaL prt. v, .Lege" and the

"prt. vi. Lege aga, .nst seLf-trio, ?^. in, .natton" appJ. .y ,. n rel. ati. on to a

SOL, .c, _to, = who i's the subject of a Law Society ,. nvesti. gat, .on

under the Act".
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Honour referred i. n deta, .I. to the OLE'Gumstances i. n whi. ch the

orders were sought.

Tn hi. s expanded reasons of 25 November 1,991. his

He was, i. n my respectfuL v, .ew, properI. y censor, .ous

o:6 the appeLl. ant's stated Lack of knowl. edge of the prohi. bi. ti. on

agai. nst cont, .rigency ^ees. He constdered that Mr Barba, ?0's

Letter of 1.5 November had narrowed down very consi. derabLy the

matters on wh, .ch he w, .shed to focus.

Mr Barbaro had gone as far as was pract, .cabJ. e i. n meeti. rig the

appeLJ. ant's request to ,. denti. fy the fi. Les he wi. shed to

i. DSPect. He said:

"Mr Barbaro's Letter o:E 1.5 November, ^IQ, =._^b. ^.
UT OS

,.. nt rL cut r

i. nvest, .gati. on, and i. t i. s ,. n the J. I. gh'C of what i. s
sought i. n that Letter that the pLa, .nti. ff's present
appL, .cation must be cons, .dered. ^ approach the
app, .toatton aga, .nst that background. Shou, .d the
scope of the ,. nvesti. gat, .on be Later changed, other
consi. .derat, .ons a, =:i'se and di. f:Eerent conclusionsmay
may be reached; ^or the present purposes T am
concerned onLy with the ,. nvest, .gati. on i. nto the
matters particu, .. art. zed by Mr Barba, :o on
1.5 November. "

of

He stated hi. s v, .. ew that

he

T have emphasi. sed the words "for the purposes of the

present appl. ,.. cati. on for t. riterLocuto, cy reLd. e:E" because there I. s

an ,. ssue before thi. s Court as to whether the appJ. i. cati. on

before hi. s Honour was for triterLocutory or :Ei. naL rel. ,. ef.

reLi. f concreti. zes the scope of h, .s
res n I_i. t, . n f r

Mr MCCormac}< who appeared be^ore h, .s Honour and now

appears before us for the appel. Lan't (and who on the previous

6



appearance before us was led by Mr' Gaffy QC) submits that when

tits Honour used the term ",. riterLocutory reLi. e:E" he was i. n

error and had ^orgotten that, i. n the proceedtrigs be^ore h, .in

he had accepted that they were more than that. Mr MCCo, =mack

refers us to the foLLowi. rig passage in the transcri. pt at p56:-

HzS HONOURS ALL art. ght thank you. Just wonder, .rig
about th^. s, I. t certa, .nLy seems a most
coinprehensi. ve argument, ,.^ T ini. ght
say so, Mr MCCo, cmack. T had
understood the appLi. cation on Monday
to be an appLi. cation for. interi. in
reL, .ef, but are you now reaLLy inov, .rig
on your inot, .on of Monday and seeki. rig
the reJ. ease (s, .c) set out ,. n the
incti. .on?

T th, .nk that

::n other words a EUJ. I. y argued
appL, .cat, .. on?

MR MCCORMACK:

HTS HONOUR:

MR MCCORMACK:

HTS HONOUR=

Yes, that ,. s the effect of what T'in
dotng, your Honour.

MR MCCORMACK=

That's triterided and that's the way
you understand ,. t Mr H, .Ley? Th, .s is
no Longer an appLi. cati. on for trite, =jin
rel. i. ef, but ,. rideed the substance of
the acti. on?

lit i. s to be noted that Mr Hi. Ley made no response at

this pot. n'I:.

HLS HONOUR:

T'b ,. s i. n the nature of the
contenti. ons that T bel. .i. eve T must

submi. *= to your Honour, one where :for
whatever reLi. ef the same argument
must be advanced. ALL the cases must

be put to your Honour.

Tt's a questi. on of the degree wi. th
whtch T have to go into it, though.
Thank you Mr MCCormack.

7



Mr Hi. Ley however pot. nts to a Later di. aLogue

occurr^.. rig at PI. 82 of the transcri. pt.

MR HTLEY:

HzS HONOUR:

MR HzLBY:

L wonder Just be:fore my Learned
f, :,. end proceeds

Yes, Mr Hi. ,. ey.

i. n thi. s matter that: we've been
di. souss, .rig i. n the b, ?eak these
submi. ssi. ons, T thi. .nk seem to be
god. rig towards some sort of
app, ..,. cati. on for inter1.00utory rel. .tef.
Tf that's so, we wouLd I. ,. ke to have
some noti. ce of preciseLy what order
i. t i's my Learned f, :I. end seeks
because i. t's very di. ^fi. CUI. t :^or us to
teJ. L .

HzS HONOUR:

MR HzLEY:

HzS HONOUR:

Yes. WeLJ. Let me deal. wi. th that

i. umed, .ateLy.

And therefore to ^o1. Low the argument.

Yes, the order bet. rig sought i. s - at
the moment, the oarders bet. rig sought
are orders by way of ,. rite, rLocutory
reL, .ef aLong the lines of part 2 0^
the or^. ginati. rig motion f, .. Led on
L8 November, riothi. rig more and noth, .rig
Less. T don't know that what

Mr MCCormack's about to say has any
bean. rig upon any other aspect, but
we' LL fi. rid out.

MR MCCORMACK: Tt's certai. nLy not i. n ttie nature o:6
an I. rite, =1.00uto, :y appl. ,.. Cati. on, Your
Honour. Tt t's s, .inPLY to get some
i. nformati. on to court as to the

background of what this - and T must
say that when T do address Your
Honour on champe, cty, Z am do, .rig i. t on
the bas, .s that the Law SOCi. e'by hasn't
,. rid, .Gated to us what the reason ,. s
for ,.. ts desi. re to Look ,.. nto aLL of

cLi. en'C' s faint. Ly Law :Ei. Les. We can

onLy deduce that the purpose of its
i. nvestLgat, .on ^. s to seek agreements
that might be sat. d to be champertous.

T'in not tryi. rig to stop you,
Mr MCCormacl<, but T have a L, .ttLe
di. f^i. CUI. ty i. n seei. rig th, .s i. s reaLl. y
reLevant to the rel. :i. ef wh^. ch you

HzS HONOUR:

8
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MR MCCORMACK:

The order as taken out by the appel. Jant's own

SOLi. ci. tor's and auttienti. Gated on LO December 1,991. seems seJ. ^-

expLanatory. Paragraph 2 0:E the Order reads:

seek. However, ,. f you w, .sh to deal.
wi. th i. t, PI. ease do so.

T't probabLy i. sri't str^. ct, .y rel. evant
other than to say that there are
ruLes in I. e. .ati. on to champe. ?ty and
this proposi. t, .ons that T would say
are the ^act that a SOL, .c, .toI:' may
have a percentage profi. t shari. rig
arrangement w, .tl'I a o1. ,. ent, 0^ I. tsel. :E,
does riot constitute professi. onaJ. .
rutsconduct. "..

Tt seems to me that thi. s court cannot go beyond the

terms o:E the order. The passage referred to by Mr Hi. Ley

i. ridi. Gates that whatever view hi. s Honour had earL, .er formed he

was Later qu^. te f, .rin that the appl. i. cati. on was by way o^

,. rite, :1.00utory rel. I. ef "nothi. rig more and nothi. rig Less". Other'

than Letterat, .rig at that stage that the appLi. cat, .on was

"certa. i. nLy not ^. n the nature of an ,. riterJ. o0utory appl. ,. cati. on",

Mr MCCo, =macl< does not seem to have pressed the pod. rib ^urthe, :.

2. The trite, ?1.00uto, =y rel. ,. ef asked ,. n Part 2 of the
On. g, .nat, .rig Mot, .on be refused.

Tn Such Ci. TCUmstanCes the matter is reaLJ. y an

appJ. ,.. cat, .on ^or Leave to appeaL rather than an appeaJ.

s, .inPI. i. c, .te, c, and therefore the order appeaJ. ed from must be

seen to be cLea, =I. y wrong or at Least attended wi. th suf^i. ci. ent

doubt as to whether i. t i, s JCLght or wrong and some substanti_aL

Indust, .. ce must be shown as a consequence of the order. See
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s53 Supreme Court Act : Ni. emailii v Electrical. zndustri. es IL9781

VR 43, . : Nationwide Wews v Bradshaw (1,986) 41. NTR I. .

The coinpLai. nt of the appeLl. ant before this court was

real_I. .y that h, .. s Honour, i. n hi. s expanded reasons, di. d riot

address what the appel. Lant mai. nta, .ns was the reaL i. ssue before

h, .. in nameLy "whether LegaL professtonal. prt. vi. Lege couLd be

raised by a SOLi. of. tor to protect the i. rite, ?ests of cLtents

where the Law Society di. ,:'ected an i. nvesti. gat, .on o:E the

SOL. I. ci. tor's affai. r's whi. ch was unL, .in, .ted as to ti. me or ambi. t".

(T am quot, .rig from the appeLLant's outL, .ne o:E submi. ssi. ons. )

Mr Barbaro had aLrea. dy res^. Led from that postt, .. on, and T have

aLready set out the rel. evant passage i. n h, .s Honour's

Judgement-

His Honour. i. n his expanded reasons noted that

Later his Honour said this:

"Mr Barbaro cLeaJCLy requ, .,:ed access onLy to the
:Ei. Les etc prt. inari. Ly for the purpose of ascertai. rid. rig
the content of the costs agreement. The PI. at. nti. f^
was apparentJ. y concerned about the substanti. ve
content o^ the f, .J. es. Tt was cLea, ?Ly a case for
s, .inPI. e procedu, ?aL arrangements to be devi. sed,
"Luba=i. cated by a I. ,. ttJ. e eLementary good sense and
courtesy", as Lord Wi. dgery Co' put i. t i. n R v
Peterborough Justt. ces; ex parte Hicks 11.9771 I. WLR
1.37, . at ,. 376.

Mrs Holmes and came to the concLusi. .on (WILLcl'I T tti, .nl< ,. s

,. DescapabLe) that i. ts provi. s, .. ons ,. nvoJ. ved a conti. rigency fee 5.1T

the prohi. b, .ted sense i. .e. that ,. t proposed to charge a

percentage of any amount recei. ved by the cL. i. ent. He described

H, .s Honour exam, .ned the cost agreement made with

1.0



i. t as champerty and "whol. Ly i. inproper unethi. cal. and torti. OILS".

He aJ. so observed that most o^ the i. terni. zed amounts Listed

under the "Soal. e o^ Costs" i. n the agreement appeared to exceed

the costs for those ,. terns aJ. Lowabl. e i. n the FaintJ. y Court, and

that the agreement d, .d not put Mrs HOLmes on not, .. ce that the

costs to be charged exceeded the soaLe costs, or properLy put

her on notice that she in, .ght be abl. e to tnstruct a SOL, .o1. to, c

who wouLd act: for her ^or Lower charges. He noted the

appeJ. .I. ant's statement that he had, after di. scuss, .on wi. th

counseL, deci. .ded to abandon proceedi. rigs to recover costs from

Mrs BOLme;:^; but p. oi. rited out that the appeJ. I. ant had no ri. ght ^. n

event to rec0\7e, : costs under a transaction which h, .Sany

Honour character, .sed. as votd. He noted that, dun. rig the

hearing before him the appeJ. ,.. ant had wrt. tten to Mr Barbaro

stati. rig that, SLnce Mrs HOLmes "wouLd seem to wad. ve her

pri. vLJ. ege", Mr Barba, ?o was "weLcome" to i. nspect that fi. I. e he, .d

by the appeLl. ant. That Letter (21. November) also contai. ned

the statement that

"Tt i. s my bel. i. ef that there are no f, .Les he, .d by
I. ^0^tus & Cameron conta, .rid. rig any costs agreement
trioLudi. rig the percentage cLause set out ^. n paragraph
(b) of your Letter".

odds w, .th the ear'Li. e, = statement made by the appeLLant that,

H, .. s Honour commented that thi. s statement seemed at

"Once my attenti. on was drawn to that SLtuaCi. on (,.. e.
the prohi. bi. t, .. on agai. nst cont, .rigency fees) T
,. mined, _ateLy expunged the percentage cJ. ause from aLL
costs agreements . . .

11
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Hi. s Honour sai. d:

"Tt i's obvi. ous that the questi. on of professi. ona, .
ini. soonduct can onI. y be consi. dered after the SOCi. e'by
i's sati. SE, .ed as to the fuLl. extent and circumstances

of any champe, :tous ^ee arrangements.

i. DCTLmtnati. on, wh^. ch he ,?^. ghtl. y descri. bed as

pr, .riot. PI. e of Law". After referri. rig to Iranmond v The

Hi. s Honour then exami. ned the prt. vi. Lege aga, .nst self-

CommonweaZ. th of AUStraL. i. a (1.982) 1.52 CLR ,. 88 and Sorb!j v The

CommonweaZ. th of AUStzaLt. a (,. 983) 1.52 CT^R 281. h, .s Honour came

to thi. s concLusi. orig

"Tt I. s o1. ear from the authori. .t, .es that the pr, .v, .Lege
aga, .nst seL^-incr, .in, .. natton ,. s inherentLy capabLe of
applyi. rig 1.1\ non-jud, .. o1. aL proceedtrigs such as the Law
Society ,. nvest, .. gati. on presentLy under way. Whether
,. t ,. s avai. LabLe i. n that i. nvesl:,. gat, .. on depends on the
proper constructi. on o:E the reLevant prov, .s, .ons of
the LegaL P, ?act, .t, .one':'s Act. There are no words ,. n
the Act wh, .ch expressLy excLude the prtvi. Lege. The
questi. on t:hen i, s whether I. t ,. s o1. early tinpLtci. t ,. n
the Act that the Legi. SLat, .ve AssembLy ,. ritended to
excLude the pr, .vi. Lege.

11

"a fundamentaL

T ,. DOLLne to the view that i. t did not. The purpose
of Part VT o^ the Act i's the disc, .pLi. ne o^ the legal.
professi. on. What i's in ,. ssue ,. n an i. nvesti. gati. on
under Part V:L i. s the pro^essi. onaL conduct o^ a
practi. ti. one':'. The Society has ample power under
s47(3) to carry out any such i. nvesti. gati. on, w, .thout
intruding upon the prtvi. Lege as far as it concerns
the SOLi. .ci. toIC under i. nvesti. gati. on. Under s47B it
may Lawful. I. y requi. re a practitioner to produce aLL
hi. s ^i. I. es. T^ the p, =act, .ti. one':' refuses to do so on
the basi. s that he has a 'zeasonabLe excuse' for
refus, .rig, based on hi. s partv, .Lege agai. nst seL:E-
i. ncri. inI. nat, .on, the pubLi. c trite, ?est woul. a usuaLLy
appear to Legui. re the I, mmed, .ate suspension from
paract, .ce of that pract, .ti. one':. under one or other of
the powers i. n s27(I. ) of the Act, and a ^uL, . and
i. minedi. ate i. nvest, .gat, .. on by the Soot. ety of the fi. I. es
of the pacacti. ce, coinpLeteLy ,. ridependentLy o:E the
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practi. ti. one':..

But it i. s not necessary to reach a concluded vi. ew on
the questton whether' the Act excLudes the pr, .v, .Lege
agai. nst sel. f-i. nori. ini. nati. on. As noted earl. i. e. :', no
quest, .on of an o^^ence under the or^.. in, .naL Law an. ses
,.. n rel. ati. on to the subdect matter of the present
i. nvesti. gat:ton; champe, :ty I. s not an o:E^ence I'D the
Territory. As i, s made c, .ear i. n Pgneboard (supra)
the pin. .vi. Lege agai. nst seL^-IDOL, .. minat, .. on appLi. es to
the answeri. .rig of quest, .ons and the provision of
,. nformat, .on whi. ch ini. ght tend to expose the party to
the tinposi. ti. on o^ a c, .v^. I. penal. ty, as wei. a. as to
those which might tend to expose h^. in to convi. cti. on
for a crime. But the scope of the p, ?i. vi. Lege does
not extend beyond o1. vi. I. penal. ti. es and on. mes. No

quest1.0n of a o1. vi. L penal. ty I. s i. n i. ssue here; any
proceedi. rigs by the Law Society for professi. onaL
in, .soonduct are not properLy so character, .sed.

Paragraph 1.0 0:E the Not, .ce o:6 AppeaJ. seems to be the

onLy bas, .s upon whi. GII tits Honour's ruLi. rig on tt'It's i'ssue (i. .e.

the part. .v, .Lege aga, .nst sei. .^-triori. rut. nation) couLd be attacked.

"Tn generaL the Learned Tri. aL Judge in, .sd, -,?ected

Accord, .rigLy, T reject Mr MCCo, ?mack's subm, .ss, .ons
irisofar as they rel. y on the pr, .v, .,. ege agai. nst sei. ^-
triori. in, .natton. " .

That states:

h, .mseL^ as to the ,. ssues properLy to be deterin^. ned by hi. in upon

the appel. Lant' s appJ. i. cati. on".

Tn fact Li. ttLe ,. f anyth, .rig was made of hi. s Honour's

ruLi. rig on the question o^ the prtvi. lege aga, .. nst seLf-

i. ncri. minati. on and consequentLy T do not regard paragraph 1.0 as

pert, .nent to that subject. :::E i. t were necessary T wou, _d

refuse Leave on th, .s ground.

that ILLS Honour d, .d not properly examine the question of LegaL

professionaL pr, .vi. lege. That ,. s the gravamen of a, .L the other'

As T have mentioned the reaL basts of attack was
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Grounds 2-9. (There i, s Do Ground I. ).

H, .. s Honour set out the quest, .on ,. n th, .s way:

"Mr MCCormack submi. tted that the i. riterJ. .ocuto, =y
rel. Let sought shou, .d be granted because the
PI. ai. nt, .^f, as a SOLi. o1. tor, was prevented from
di. scLosi. rig to the Sootety's I. nves'Ci. gato, :,
confident^. al. coinmuni. cati. ons pass, .rig between hi. msel. f
and h, .s cJ. i. ents. Th^. s prohi. bi. .t^. on on the pLai. nti. ff
,. s an aspect o:E the prt. v, .. lege of his cLi. ent known as
Legal. profess, .oita3. prt. vi. .Lege. To fal. L w, .thi. n ^.. ts

the cornmun, .. cations must be made ei. the, ? toscope
enabJ_e the cL, .ei, .t to obta, .n LegaL advi. ce or the
SOLi. c, .to, c to give it; or made w^. th reference to
I. i. ti. gati. on actual. I. y talc, .rig pLace or reasonably
contempLated. "

674. He concLuded:

H, .s Honour referred to Grant v Downs (,_976) ,. 35 CLR

"T do riot cons, .der that the parti. cuLar costs
agreements the subject of Mar Barbaro's i. nvesti. gat, .on
^aLL wi. tl'It. n the protecti. on of the prtvi. Lege; i. n no
mean, .rigful. way are they part of any actual. or
anti. ci. pated Li. ti. gat^. on. They cannot be sad. d to be
of a conf, .dent, .al. nature. They do riot :EaJ. .I. wi. thi. n
the rati. onaLe for the prt. vi. Lege, as expressed I. n
Grant 17 Downs".

the LegaJ. Pract, .t, .one':'s Act ab, =ogated the prt. v, .Lege iriso:Ear as

i. t appl. i. ed to i. nvesti. gati. ons bed. rig carr, .ed out by the Law

Society under Part VT of the Act. He consi. dered the case of

Parrg-Jones v Law SOCt. et!I I, .9691 I. Ch I. as a case directJ. y i. n

point. Tn that case the Court o^ Appeal. bel. d that s29 of the

H, .s Honour then examined whether the prov, .si. ons of

SOLi. ci. tor's Act ,. 957 whi. ch enabled the counc, .I. o:6 the Law

SOC, .ety to "take such acti. on as may be necessary" erupowered i. t

to make ruLes whereby I. t couLd i. DSPect a SOLi. ci. to, :'s books and
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support, .rig documents i. n order to see that rules were coinp, .,.. ed

w, .tt'I even i. :E that meant di. scLosi. .rig the cLi. ents' atfat. r's. The

contractua, . duty o:E conf, .dence was oven:i. dden by the duty to

obey the general. Law.

Act are:

The reLevant secti. ons o^ the NT Legal. Pi?acti. t, .one':'s

The Law SOCi. ety may recei. ve, consi. der"S47( I. )( a)
and ,. nvesti. gate a coinpLai. nt regarding the
profess, .onaL conduct of a legal. practi. ti. oner.

Wi. thout I. ,. inLtd. rig the generaLi. ty of theS47(3)
powers of the Law Soot. ety under subsect, .on (I. ) i. t
may, for the purpose of an i. nvesti. gati. on under s46B,
at any time dun. rig ord, _nary business hours

(a) ,. nspect books, accounts, documents or
wrtti. rigs ,. n the custody or contro, . of the
LegaL paracti. t, .oner or of the person
emp, .. oyed by the LegaL p, =act, .. t, .one':'; and

(b) make such notes or GOP, .es of, or take
extracts ^Torn, such books, accounts,
documents or wr, .tings.

S46(B) states

The Law SOC, .ety -

(a) may o^ I. ts own motton;

(b) SIIal. L upon Leoe, _pt of a coinpl. atnt under
sect, .on 46; and

(0) SIIaJ_L at the di. rect, .on of the Attorney-
GeneraL under s46A, i. nvesti. gate the
professi. onaL conduct o^ a Legal.
practi. ti. one':.. "

rn

S47 provi. des for con:fit. denti. aLi. .ty

i. n the course of lit. s duti. es.

SL a. n
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Act overri. de the prt. vi. Lege.

Smart J I. n A Solicitor 17 The Law SOCi. et!I of New South Wales

(unreported 26/1/187 at p7).

T agree with his Honour that the provi. s^. ons of the

s82A o:6 the NSW Legal. Practi. ti. one':'s Act which gave the Counci. L

o:E the Law SOCi. e'by power to appoi. nt a SOLi. ci. tor or an

accountant or an offi. cer or employee of the Soot. ety to

I. nvest^. gate "any accounts, transact^. ons and affa, .. r's of a

SOLi. .c^. tor" and :EU, :rid. sh a con:E, .denti. aJ. . report to the counci. L.

Smart a sai. d:

IL agree aLso w, .th the remarks o^

H, .s Honour was there exami. rid. rig

"S82A reveal. s a Legi. SLat, .ve scheme whereby the
Counc, .L of the Law Sootety, for stJ?1.0tl. y I. tint. ted
purposes, may appo, .nt an i. nvesti. gator, from a
1.1. rut. ted o1. ass Die peopLe, wi. th wi. de powers to
invest, .gate ,. ncLud, .rig requiring the producti. on o^
documents and the g, .v, .rig of i. nformati. on but w, .th
str^. rigent requi. reinents to preserve con:E, .denti. aL^. ty.
There i's no suffi. c, .ent reason to read down t:he w, .de

words of s82A(L) and (5). Tn at Least some cases an

^. nvest, .gator wouJ. d have to see privileged mater, .aJ.
to reach a conclusion. Some o:E thi. s materI. aL may

highly confidenti. aL. Tt may record the :Eacts as
told to the SOLi. c, .toa: i. n the seek, .rig of advice i. t
may deaL w, .th very private personal. matters or
business matters of great sensi. t^. vi. ty. The
reveLa'bi. on of th, _s materi. al. to an investi. gatoa? may
d, .stress a cJ. ,. ent who may postti. veLy :EOTb, .d i. .ts
di. SOLOSure. ALthougt, . as a matter of practice an
,. nvesti. gator may not persi. st i. n such ci. ,=Gumstances
he probabLy has the power to do so. Questions o:E
JawfuJ. Justification or excuse under s82A(6) may
then artse :for decision.

whi. .ch the Counc, .L exerci. ses are notThe powers

punt. ti. ve powers, aLthough they may have a punt. ti. ve
effect. The Counc, .L i's acting to protect the pubLi. c
interest by ensur. trig due i. nves'I:,. gati. on. :Cts roLe i. s
not I. i. inI. ted to a parti. CUI. ar matter or 03. i. ent,
aJ. though in a g, .ven case it may concentrate on one
matter or the a^^at. .,=s o:E one cLi. ent. U, .. t, .matel. y, I. t
is concerned wi. th the broad I. ssues of fitness to

picacti. ce and protect^. on o^ the coinmun, .. ty. "

be
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histori. caL foundat, .ons o^ the prt. vi. ,. ege and the ,. inportance of

,. t. T am sure no-one on thi. s Court cha, .Lenges the I'mportance

of and neoesS, .ty :EOT' the ,:u, .e as a general. prtnci. pie.

potnt i. s that there are certain fundamentaL rules of pubJ. to

poLi. cy embodied Ln the Legal. Practi. ti. oners Act wh, _ch make ,. t

pi. at. n that th, .s very i. inportant, I. rideed vi. tal. , prt. v, .Lege cannot

be used to prevent those charged with ensuri. .rig that

paract, .t, .. one':'s behave proper, .y from carryi. rig out investi. gat^. ons

to that end for the protecti. on both o^ the profess, .on and the

publ. to. Otherw, .se the exe, CGi. se of the pri. v, .. Lege itseL:E may

bri. rig ,. ribo di. sirepute the very ends for WILLch ,. t was desi. gned.

A number of cases were c, _tea to us to estabL, .SII the

AppeLJ. ant's counseL reLi. ed on the author, .ty of Baker

v CampbeZ. I. (,. 983) 1.53 CLR 52. Tn that case the H, .gh Court

held that the doctrine of LegaL profess, .. onal. privilege i. s riot

confined to dudi. ci. aJ. and quasi. -dudi. ci. aJ. proceedings; and to

that extent the remarks of DipLock I. ,J i. n Parrg-Jones 17 Law

SOCt. etg (sup, :a) at 9 cannot appLy in AUStral. i. a. But that does

riot detract from the thrust of that case, whi. ch ,. s that the

But the

statutory provi. si. ons overan. de the pri. vi. Lege because, as Lord

Denni. rig MR puts it at 7:

"::n my opi. rid. on the contract between the SOLi. .c, .tor
and CLI. ent must be taken to conta, .n th, .s

,. inpJ. .1.0at, .. on: the SOLi. ci. tor must obey the Law, and,
i. n part, .CUI. a, = he must coinpLy wi. th the TULeS made
under the authori. ty of statute :for the conduct o^

T^ the aruLes requi. re him tothe profess, .on.
di. SGI. OSe h, .s o1. i. en't's a^fatrs, then he must do so.

We were urged that on the author, .ty of Baker v

,. 7
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CampbeZ. Z. (supra) we couJ. d no Longer regard Parr!I-Jones v Law

Sootetg as good Law. T do not see any discrepancy. Tn Baker

v CampbeZ. Z. (supra) the litgh Court were deal. i. rig wi. th a section

of the Commonwea. Lth CTi. mes Act wh, .ch aLJ. owed a Just, .ce of the

Peace to ,. ssue a search warrant i. f he had reasonable grounds

for suspecting the comintssi. on of an offence i. n any house

vesseL or place.

Honours consi. dered that i. t ev, .riced no i. ritent, .on to override so

^undamentaL a prt_vt. Lege

aLJ. .ow set. zure of documents brought I. nto ex, .stence for the

purpose o:E .obtain, .rig or gi. v, .rig legaL advice and held by a fi. rin

o:6 SOL, -ci. tor's. But their Honours di. d not suggest that the

pr^. vi. Lege wouLd surv:tve an enactment plat. n, .y ab, ?ogati. rig ,. t

ei. ther expressJ. y or. ^. inpL, .edLy.

The section was in wi. de terms and the, .,:

as LegaL professi. onaL pr, .v, .Lege to

"The Leg, .SLature may, of course, i. f i. t sees fi. t to
do so, cut across the doctri. ne o:E LegaL professi. .onaJ. .
pri. vi. Lege on occas, .ons when ,.. t ,. s more tinportant to
obtain in^ormat, .on than to preserve the pr, .v, .Lege
and no doubt the trio3. ,. natton to do so wi. .Ll. be

greater ,. n admi. ni. strati. ve proceedtrigs where tile
prtnci. pLe has riot been seen to operate as ,. t has i. .n
dud, .c, .a, . proceedi. rigs. "

Wi. Lson J sa^. d at 96:

Dawson J at 1.31. sai. d:

Deane J sai. d at 1.1.6:

"Tt i. .s for the Leg, .SLature, not the courts, to
curta, .L the operati. on of common Law principles
desi. gned to serve the pubLi. c i. riterest. "

"Lt ,. s a settl. ed ru, .. e of constructi. on that generaL
provi. si. ons o^ a statute shouLd onJ. y be read as
abrogati. rig common Law prt. riot. PI. es or ,:i. grits to the
extent made necessary by express words or necessary
triteridments. "
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APPLYi. rig the above prtnci. pLes i. t seems pLai. n that

the provisions of the Legal. PI:'acti. ti. one':. s Act by necessary

I. ritendment pLai. nJ. y abroga'be the prtnci. PI. e, at Least for the

exami. nat, .on of agreements as to costs, though they are

obv, .CUSI. y wi. der than that. But IC take it no ^urther than it

is necessary to take i. t in th^. s case. Tt i, s expressJ. y

provi. ded that an i. nvesti. gato, ? may "at any ti. me dun. rig ordi. na, :y

bus, .ness hours" i. nspect documents "I. n the custody or conCTOL"

o^ a Lega. L practi. ti. one':' and make notes or copt. es o:E such

documents. S47(2)(a). Tn the face of these express

provi. SLons i. t seems di. .f:EtcuLt to argue that there i's not the

necessary triteridment to abrogate the par, .vi. Lege for the purpose

of the ,.. nvesti. gati. on by a person who be it remembered - has

an obLi. gati. on o:E con:Ei. denti. a, .. i. ty ,. n the course of h, .. s dut, .. es.

Tt must be remembered also that ,. n the present case

the Judge at :EITs'C instance was not deal. i. rig wi. th a situati. on

where an ,. nvesti. gati. on "unJ. ,.. ini. ted a. n ti. me or amb, .t"

appe3. Lant's counseL puts t. t, had occurred. Certa, .nJ. y

Mr Barbaro ori. gi_nal. Ly had a very wi. de mandate but that was

not what he was seeking at the ti. me the matter came before hi. s

At that time aLl. he was seeking was aL, . books,Honour.

accounts, documents or wrt. ti. rigs I. n reLat, .on to Mrs HOLmes and

aJ. L books etc i. n reLat, .on to any o1.1. ents who had SLgned or

been requested to sign any document reLati. rig to costs ,. n

FaintLy Law matters which incl. uded a cont, .rigent :Eee provi. si. on.

H, .s Honour was asked to Testa. atn the Law Sootety from "hav, .. rig

1.9
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unrestJCLcted access to the :E^. I. es o:E the clients o^ Lotra Pty

Ltd". That questi. on was not then before hi. in. Mr Barbaro was

no Longer putting hi. s request ,. n such wide terms. Hi. s Honour

made this cLear:

A1. ternati. veLy his Honour was asked to rest, ,atn the

SOCi. ety from access to "any such f, .I. es" unti. ,. ,. t deftned whi. o1'1

fi. Les i. t wi. shed to exami. ne, and unt, .L I. ^0:Era had the

OPPortuni. t:y to raise any professionaL prtv, .Lege before any

exami. nat^. on took pLace.

"for present purposes T am concerned onLy wi. th the
i. nvesti. gati. on i. nto the matters parti. CUI. art. sed by
Mr Barbaro. "

But the files then requi. red had been parti. cuLa, :ised

as onI. y those containing conttngent costs agreements and for

the purpose of i. nspecti. rig those agreements.

The Law Soot. ety's w, .de powers o:E I. nvesti. gati. on under

the LegaL Pract, .t, .one':.'s Act must, of course, be exerci. sed

bona :Ei. de and i. n a manner such as not to oppress. The

tnvesti. gatton of the Law SOCi. .ety vi. a Mr Barbaro, ,. i. ini. .ted as ,. t

was to mat:c. tinoni. aJ. . ^^. I. es contai. rid. rig champertous costs

agreements, was Dei. the, ? inal. a ^i. de nor oppressi. ve to the

appel. Lant. Nei. ther the undoubted o1. i. ents' prt. vi. Lege i. n the

informati. on sought nor its con:E, .denti. al. nature overrode or

stood t. n the way of the Law SOCi. ety's I. nves'b, .. ga. ti. on wh, .. ch was

bet. rig conducted PUTSuant to express statutory powers in the

LegaL P, ?acti. ttone, ?'s Act to do so, and i. n the publ. i. c ,. rite, rest

20



i. n so far as i_t rel. ated to the appel. Jant's f, .triess to PCacti. se

the Law by virtue of that Act.

T agree wi. th hi. s Honour's concLusi. on that:

"T do riot consi. der the prt. vi. .,_ege wi. 1.1_ app, .y ,. n
practice to I. nvest, .gatt. ons under the Act dt. ,?ected to
the profess, .ona, . conduct o:E a SOLi. o1. to, : v^. s-a-vi. s
hi. s cL, .ent,

Such Cases that ,. n generaJ. the SOL, .Ci. tor cannot
answer quest, .. ons without d, .solosi. rig coinmun, .cattons
made to hi. in professionaL, .y by hi. s CTi. ent. Further
costs agreements of the type the subject of this
I. nvesti. gati. on are contrary to the pubLi. c ,. riterest
and :EaLl. outsi. de the scope of the prtvi. Lege. There
i, s-amp, .e evidence i. n thi. s case to warrant the
concern o:E the Law SOC, .ety that the SOL, .ci. tor has
entered ^. nto champe, :tous costs agreements. T
consi. der it wouLd be contrary to the pubL, .c triterest
and the admini. strati. on of dust, .ce to aLLow Legal.
professi. onal. privilege to be used to protect costs
agreements wh, .ch on thei. r face are champertous. "
( Binphasi. s added).

at inn

L

r

Honour and i. n the CLI:'Gumstances which were be:EOTe his Honour

n

fr

di. .d not Justify the ,. ridunct^. ons sought and ,. n my respectfuL

The fi. naJ. ground

for the ,. ridunctt. on was based in e^fect on the pri. vi. Lege

agai. nst se, .f-i. nc, ?I. in, .natton and L have set out tits Honour's

reasons for refusi. rig an i. riduncti. on on th, .s ground.

rn

view his Honour was correct to refuse them.

Thus Grounds I. and 2 0:E the appJ. .i. cation be:EQ, :e hi. s

J. nv

. Tt cannot be said ,. n

a. a. DS f

fi. rid that h^. s Honour had erred i. n Law or fat. Led to deaL w, .. th

the i. ssues rat. sed. A :EOT'ti. on. on an appeaL from an

i. rite, :LOGuto, :y order T wouLd not be d, .sposed to g, .ve Leave to

appeal. .

Even i. f this were an appeal. s, .inPI. ICi. ter ^ couLd not
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Mr MCCo, :mack however urges on us that thi. s i's a

matter o^ wi. der tinpo, :t touchi. rig directLy on the generaL powers

of the Law Society under the Act and that we should grant some

^orm of deci. a, ?at, .on. No doubt we have the power to do so but

:EOT an appeaL court to go outsi. de the tnned, .ate matters of

appea. L and i. riduLge i. n some generaL decLaratory statements

seems to me to be fraught w^. tti danger and onLy exe, =c, .sabLe ,. n

excepti. onaJ. . c, .,=Gums't:ances which do not seem to me to operate

her'e. See Zbeneweka v Egbuna IL9641 L WLR 21.9 at 225;

Atnswortlz v Crt. int. naL Justt. ce Connnt. SSLon (,. 992) 66 ALJR 271. at

284 (per Brennan ,7).

Mr MCCo, cmack seeks thi. s reL, .ef as a new ground by

way of amendment to the Noti. ce of Appeal. :

"The Learned tartaL Judge rut. sdi. ,rected hi. mseJ. f i. n
coini. rig to his deci. si. on to refuse to grant the re, .. I. ef
sought by the appe3. Lant ,. n that he fat. ,. ed to d, .rect
hi. s attenti. on to, and deci. de upon the real. i. ssue
raised upon the materI. aL before hi. .in and argued by
the parties in the hearing. Hi. s Honour decided the
matter upon one ini. nor aspect of the issue onI. y. The
reaL i. ssue between the parti. es whi. ch h, .. s Honour did
not address was whether the common Law prt. riot. PI. e of
LegaL professionaL Dr'i. vi. Lege couLd be successfuLLy
Tai. sed to a di. recti. on to a deLegate i. .n the foLLowi. rig
terms:

(then foLLows the origi_naL deLegat, .on to
Mr Barbaro).

riot aLLow the amendment.

Honour, i. t i, s i. n far wi. der terms than i. t was necessary for h, .s

Honour to deci. de and it i. nvi. tes thi. s Court to expand i. n

T thi. n}c T have said enough to i. ridi. Gate that T would

Tt was not what was before his
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broader terms than necessary a doctrine whi. ch requ, .res

exami. nat, .on on, .y to the extent requi. red for the appeal. and not

in the vo^. d.

There are certain other matters whi. ch to my in, .. rid

make i. t improper to take the argument further. The appel. ,. ant

i. s Do Longer i. n practice. We are toLd the business o:E Lotra

,. s ,. n the hands of a receiver so the appeLLant has no ^u, ?ther

contJroL over the documents i. n hi. s offi. ce. Any deci. SI. ons as to

them must be made by the Leoei. ver. T thi. nk we can safeJ. y

Leave ^. n h, .s hands any proper objecti. ons to the i. nvest, .gati. on

and to the form i. t might take. Event:s have overtaken the

s, .tuati. on which this Court has been asked to ruLe on.

The Society has possession of the Holmes agreement

and this Court has been toLd that at least some of the faintLy

Law f, .Les have been handed over for i. nspecti. on by the Law

Sootety. re other's are requ, .red no doubt a request wi. LL be

made but i. .t appears, at Least at th, .s stage, no such requests

have been made but i. :E they are made there ,. s no reason to

bel. ,. eve that the Recei. ver wi. L, . not co-operate with due regard

to any proper object, .ons.

Tn such a s, .tuati. .on any LULLng of thi. s court of the

nature sought by the appeLJ. ant wouJ. d be a brutum fuLmen.

T would refuse the amendment sought and refuse Leave

to appea, .. For coinpLeteness, and ,. f i. t coul. d sti. LL be
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matntai. ned that thi. s i, s an appeaL SI. inpLi. ci. te, ? (a vi. ew whi. ch T

reject), T wouLd di. sini. ss the appeaL :EOT' the reasons aJ. ready

gzven,
.

T wou, .d order that the appel. ,. ant pay the costs of

the appeaL.

^^Z=

^^J:

T agree.

T agree.
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