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IN THE SUPREME COURT 

OF THE NORTHERN TERRITORY 

OF AUSTRALIA 

AT DARWIN 

 

31 of 1995 

(9504469)    BETWEEN: 

     STEELCON CONSTRUCTIONS PTY LTD 

      Plaintiff 

     and 

     BESSER INDUSTRIES (NT) PTY LTD 

      First Defendant 

     and 

     J de VRIES 

      Second Defendant 

     and 

     NORTHERN TERRITORY OF AUSTRALIA 

      Third Defendant 

 

MASTER COULEHAN: REASONS FOR DECISION 

(Delivered 2 May 1996) 

 

In my reasons for decision dated 15 February 1996 I dealt with the plaintiff’s application to amend its statement 

of claim.   While refusing the application I suggested that it may be possible to amend so as to found a summary 

judgment application.   The plaintiff now applies to amend so as to incorporate a cause of action which has 

arisen since the commencement of proceedings.   The application is opposed. 

 

The principal argument was that the amendments would be futile because the plaintiff had not complied with 

clause 45 of the conditions of contract.   Clause 45 provides for procedures to be followed in the event of a 

dispute.   There is no direct evidence that clause 45 has not been complied with, although the assertion by the 

defendant that this was so was not challenged.   The application was argued on the basis that there had been no 

compliance. 

 

The relevant part of clause 45 reads as follows:- 
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“SETTLEMENT OF DISPUTES 

......................................... 

 

All disputes or differences arising out of the Contract or concerning the performance or the non-

performance by either party of his obligations under the Contract whether raised before or after the 

execution of the work under the Contract shall be decided as follows - 

 

  (a) The Contractor shall, not later than fourteen days after the  

 dispute or difference arises, submit the matter at issue in writing, specifying with detailed 

particulars the matter at issue, to the Superintendent for decision and the Superintendent 

shall, as soon as practicable thereafter, give his decision to the Contractor. 

 

 (b) If the Contractor is dissatisfied with the decision given by the Superintendent, he 

may, not later than fourteen days after the decision of the Superintendent is given to him, 

submit the matter at issue in writing, specifying with detailed particulars the matter at issue, 

to the Principal for decision and the Principal shall, as soon as practicable thereafter, give 

his decision to the Contractor in writing. 

 

 “If the Contractor is dissatisfied with the decision given by the Principal pursuant to the last 

preceding paragraph, he may, not later than twenty-eight days after the decision of the Principal is 

given to him, give notice in writing to the Principal requiring that the matter at issue be referred to 

arbitration and specifying with detailed particulars the matter at issue, and thereupon the matter at 

issue shall be determined by arbitration.   If, however, the Contractor does not, within the said 

period of twenty-eight days, give such a notice to the Principal requiring that the matter at issue be 

referred to arbitration, the decision given by the Principal pursuant to the last preceding paragraph 

shall not be subject to arbitration. 

 

“Where a notice is given by the Contractor to the Principal pursuant to the last preceding 

paragraph requiring that the matter at issue be referred to arbitration no proceedings in respect of 

that matter at issue shall be instituted by either the Principal or the Contractor in any court unless 

and until the arbitrator has made his award in respect of that matter at issue. 

................................... 

 

“Moneys that are or become due and payable by the Principal in respect of work carried out under 

the contract shall not be withheld because of arbitration proceedings but the Principal may, at his 

discretion, and pending the award of the arbitrator withhold payment of moneys in respect of any 

matter that is the subject of arbitration proceedings.” 

   

The defendant relied upon PMT Partners v Parks and Wildlife 69 ALJR 828, a decision in which the High 

Court of Australia considered the meaning and effect of clause 45, which is in common use in the construction 

industry, and its relationship to the provisions of the Commercial Arbitration Act. 

 

It was held that “ ... clause 45 provides exclusively as to the procedures to be followed in the event of a dispute 

to which it applies” (per Brennan C.J., Gaudron and McHugh JJ at page 835, see also Toohey and Gummow JJ 

at page 841). 

 

It was also held that clause 45 is or contains an arbitration agreement within the meaning of the Act (p.834) and 

that clause 45(a) is a step in or in relation to arbitration within the meaning of s48(1) of the Act (p.836). 
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The defendant argues that because of the failure of the plaintiff to proceed in accordance with clause 45, the 

defendant has a complete defence to the claim.   It follows that the amendment should be refused because there 

are no prospects of success. 

 

The plaintiff relies on the provisions of ss53 and 55 of the Act.   Under s55, where it is provided in an agreement 

that arbitration, an award pursuant to arbitration or some other event in relation to arbitration is a condition 

precedent to the bringing and maintenance of legal proceedings, that provision does not, in the event that it is 

unsatisfied, prevent legal proceedings.   Pursuant to s53 the Court may stay legal proceedings in respect of a 

matter agreed to be referred to arbitration. 

 

This point was not directly considered in PMT Partners, it being unnecessary to do so because legal proceedings 

had not been commenced.   However, the decision necessarily precludes the plaintiff’s argument because, as 

interpreted by the Court, clause 45 does not provide that arbitration is a condition precedent to the bringing or 

maintenance of legal proceedings, there being no right to bring such proceedings. 

 

At p835 the majority said:- 

“ ... the provisions, if read in their entirety, confirm the view that disputes are to be determined in 

accordance with and only in accordance with the procedures:  if the Contractor wishes to raise a 

dispute he must - “shall” - give notice to the Superintendent who has power to decide the matter; 

however, once the Superintendent has decided the matter, the Contractor may accept the decision, or, 

if dissatisfied, “may ... submit the matter at issue  ... to the Principal for decision”; so, too, the 

Contractor may accept the decision of the Principal or, if dissatisfied, “may ... give notice ... requiring 

that the matter at issue be referred to arbitration. 

 

“Similarly, the absence of a prohibition on the bringing of proceedings in the courts except “(w)here a 

notice is given ... requiring that the matter at issue be referred to arbitration” provides no reason for 

treating the clause as conferring on the Contractor the right to elect between pursuing its claim in the 

courts or by arbitration.   To the extent to which a decision by the Superintendent or the Principal is in 

favour of the Contractor, the Contractor, if he accepts the decision, may sue to secure the benefit of it.   

The provision limiting access to the courts “(w)here a notice is given ... requiring the matter at issue to 

be referred to arbitration”, prevents the Contractor from proceeding in the courts to secure the benefit 

of so much of the Principal’s decision, if any, as is in its favour, and also, proceeding by way of 

arbitration to contest that part with which he is dissatisfied.   It also prevents the Principal from 

pursuing any claim it may have in parallel court proceedings.   The express limitation on access to 

courts ensures that the dispute is dealt with in its entirety by arbitration, and also ensures that the final 

paragraph of cl.  45 has full effect, with it being at the discretion of the principal whether or not to 

“withhold payment of moneys in respect of any matter that is the subject of arbitration proceedings.” 

 

It follows that the defendant has a complete defence and the amendments would be futile (see Commonwealth v 

Verwayen 170 CLR 394, 456; Woodhead Australia (S.A.) Pty Ltd v The Paspalis Group 103 FLR 122, 129-

130). 

 

The plaintiff’s application is dismissed. 

 


