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IN THE SUPREME COURT 

OF THE NORTHERN TERRITORY 

OF AUSTRALIA 

 

 

No. JA 20 0f 1996 

 

 

 

      BETWEEN: 

 

      RICHARD ALLAN FULLER 

       Appellant 

 

 

      AND: 

 

      GILLIAN RUTH HAYWARD 

       Respondent 

 

 

 

 

 

 

 

 

CORAM:   ANGEL J 

 

 

 

 REASONS FOR JUDGMENT 

 

 (Delivered 25 June 1996) 

 

 This is a Justices Appeal against severity of sentence.  

On 14 March 1996 the appellant pleaded guilty in the Darwin 

Court of Summary Jurisdiction to a charge of attempting to 

pervert the course of justice, contrary to s109 of the 

Criminal Code.  He was convicted and sentenced to seven (7) 

months imprisonment. 

 

 The grounds of appeal, as amended, are: 
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 1. That the sentence imposed by the learned Stipendiary 

Magistrate was, in all the circumstances, manifestly 

excessive; and, 

 

2. That the learned Stipendiary Magistrate erred in  

concluding the appellant had obtained a direct 

advantage and that advantage is not now able to be 

corrected. 

 

 The facts giving rise to this appeal are as follows.  On 

17 January 1995, the appellant appeared in the Darwin Court of 

Summary Jurisdiction and pleaded guilty to certain driving 

offences for which he was apprehended on New Year’s Day 1995.  

He was disqualified from driving for 18 months.  On 29 May 

1995 while driving disqualified, the appellant was required to 

submit to a Random Breath Test.  It proved positive.  He was 

conveyed to the Police Station and failed to provide 

sufficient samples of his breath on two occasions.  He was 

arrested and upon his arrest, when asked his name, the 

appellant used that of his older brother.  The appellant was 

fingerprinted, charged with failing to provide a sufficient 

sample and bailed to appear on 30 May 1995.  Upon his 

appearance the appellant pleaded guilty, still using his 

brother’s name, to the various offences charged against him.  

The defendant’s brother had no prior convictions for exceeding 

0.08 and upon that premise the learned sentencing Magistrate 

disqualified the appellant, under the false name, from driving 

for 12 months.   

 

 On 14 December 1995, the deception came to light; the 

appellant’s brother was apprehended by police for minor 
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traffic offences and police checks identified him as a 

disqualified driver.  He protested that he was not 

disqualified from driving.  The appellant’s use of a false 

name was exposed and on 20 December 1995 he was required to 

attend the Casuarina Police Station; he failed to do so.  The 

appellant was arrested on 22 December 1995 and participated in 

a record of interview.  He refused to answer questions by 

police.  On March 14 1996, the appellant pleaded guilty to the 

charge of attempting to pervert the course of justice. 

 

 Section 109 of the Criminal Code provides: 

 

“Any person who attempts, in any way not specially 

defined by this Code, to obstruct, prevent, pervert or 

defeat the course of justice is guilty of a crime and is 

liable to imprisonment for 2 years.” 

 

 The appellant could not be charged with any driving 

related offences; the Justices Act (NT) proscribes a six month 

limitation period for laying a complaint for such offences. 

The limitation period had expired since the appellant’s 

offending. 

 

 The maximum sentence for a contravention of s109 is two 

years’ imprisonment. The offence contained within s109 is a 

serious offence:  it is aimed at protecting the very 

foundations of the justice system.  To use the words of 

McLaren JA in R v Silverman (1908) 17 Ontario Law Reports 248 

cited with approval in Kellett [1976] Q B 388 at 389: 
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“The fountain of justice should be kept pure and not 

corrupted at its source.” 

 

 Section 109 does not distinguish between a success in an 

attempt to pervert the course of justice and an attempt in the 

customary sense; ergo, whether or not conduct succeeds in 

perverting the course of justice is irrelevant, R v Rogerson  

(1992) 174 CLR 268 at 277, 280 and 298. As McHugh J said in 

Rogerson, supra, at 298, “It is the tendency of the conduct 

with is decisive, and it is irrelevant whether the conduct did 

nor did not bring about a miscarriage of justice.” Thus, one 

may be convicted of the substantive offence of “attempting to 

pervert the course of justice” whether one’s attempt succeeds 

or not.  It is the ‘tendency’ of the conduct that relates to 

securing a conviction.  The success or failure of an attempt 

is however clearly relevant for sentencing purposes.  It is a 

relevant sentencing consideration that justice was in fact 

perverted. 

 

 I turn now to the grounds of appeal and shall address the 

second ground first; that the Magistrate erred in concluding 

the appellant had obtained a direct advantage and such 

advantage is not now able to be corrected.  It is trite law 

that the discretion of a sentencing Magistrate is not to be 

disturbed on appeal, save where there is an error of law:  see 

Mason v Pryce (1988) 34 A Crim R 1 at 7.  If this second 
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ground of appeal is upheld there would be an error of law 

sufficient to warrant this court’s interference. 

 

 The appellant, having given a false name to the police, 

knowingly pleaded guilty in a false name.  The appellant was 

sentenced on the false premise that he was a first offender.  

The appellant was not sentenced as a person coming before the 

court a third time for an alcohol related motor vehicle 

offence within a three year period.   

 

 Given the period of time over which the deception was 

maintained, the appellant was successfully able to avoid 

conviction for a third such offence, when he ultimately 

appeared before the learned sentencing Magistrate. 

 

 The learned sentencing Magistrate was correct to conclude 

the appellant had obtained a direct advantage not able to be 

corrected by the learned sentencing Magistrate at that time: 

viz, the appellant had escaped a third alcohol related 

conviction under the Traffic Act.   

 

 A Magistrate may at any time prior to an order made by 

him being entered, set aside such order; Carrol v Price [1960] 

VR 651.  A Magistrate’s jurisdiction relies entirely on powers 

bestowed by statute.  No power rests inherently in a 

Magistrate to rectify or set aside an order once entered for 
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no inherent jurisdiction exists:  Gregory v Murphy [1906] VLR 

71. 

 

 Variation or rectification of a Magistrate’s order lies 

upon application to the Supreme Court.  Fraud upon a lower 

court (where no remedy is to be had in that court) may be 

corrected by an aggrieved party via proceedings commenced in 

the Supreme Court for relief:  Colonial Bank of Australasia v 

Willan (1873-1875) 6 L R PC 417.  The appellant’s innocent 

brother might bring an action for certiorari to quash the 

conviction in his name based on the appellant’s fraud.  

Additionally, upon application to the Supreme Court for 

mandamus, given the existence of fraud, the matter on the 

complaint concerning the appellant might be re-heard.  Such 

re-hearing would be premised on the conviction in the 

brother’s name being quashed for fraud and the complaint being 

amended. The complaint was laid within the six month time 

limit imposed by the Justices Act and was presented to the 

appellant who knew of the offence but, because of his 

deception it was framed using an incorrect name.  However, 

such issues could not be placed before a Magistrate. They 

could not be and were not placed before the learned sentencing 

magistrate and neither are they before me.  The learned 

sentencing Magistrate was thus correct to assert an advantage 

had been gained by the appellant and such advantage was not 

capable of correction by that Magistrate. In concluding the 
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appellant had successfully perverted the course of justice it 

follows the second ground of appeal must fail.  

 

 Was the sentence then, in all the circumstances, 

manifestly excessive? 

 

 It is not enough to overturn a sentencing Magistrate’s 

discretion merely because this court would give a different 

sentence, or because the sentence is severe:  Cranssen v R 

(1936) 55 CLR 509 at 519.  Neither is it enough that the 

sentence be excessive, it must be “manifestly” so. 

 

 The offence contained within s109 of the Code is 

fortunately not one commonly before this Court; consequently 

there can be no meaningful argument as to “tariff”.  Each case 

must be assessed on its merits.  If it appears manifest that a 

sentence is out of all proportion to any view of the 

seriousness of the offence which could reasonably be taken, 

then a sentencing Judge’s (or Magistrate’s) discretion will be 

found to have miscarried; the sentence will be manifestly 

excessive; see Cranssen v The King (1936) 55 CLR 509 at 520. 

 

 Counsel for the appellant referred, for comparative 

purposes, to the sentences imposed by this Court in R v Watt 

No 150 of 1995, and R v Robertson No 117 of 1994 respectively.  

Watt’s case concerned a failed attempt to interfere with a 

witness by offering money to procure favourable testimony.  
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Watt was charged under s109 of the Criminal Code and was 

sentenced to six weeks’ imprisonment.  He was ordered to serve 

14 days and then be released upon entering a bond to be of 

good behaviour for two years.  Robertson’s case concerned a 

contravention of s99B of the Criminal Code.  That section is a 

further provision aimed at the due administration of justice.  

Robertson fabricated a doctor’s report and tendered such as 

evidence in mitigation of her sentence.  Diligence of counsel 

exposed the fabrication in that case.  Robertson was sentenced 

to 12 months on that count.  That sentence was cumulative on 

an 18 month prison sentence for charges of defalcating money.  

The total sentence was fully suspended given circumstances 

peculiar to the accused.  The sentence for breach of s99B can 

only be examined in light of the other offences proved and 

having regard to the totality principle. 

 

 The reasons for sentence in both matters above stress the 

seriousness of this type of offence.  However, neither 

Robertson nor Watt were successful in their attempt to have 

the course of justice perverted.  These matters are 

consequently of little assistance for comparative purposes.   

 

 The sentence imposed on the appellant by the learned  

sentencing Magistrate was stern.  However, I do not find that 

it was manifestly excessive.  The offence carries a maximum 

penalty of two years’ imprisonment.  This is, of course, 

reserved for the worst type of offending. The circumstances of 
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the appellant’s offending are not at the most serious end of 

the scale.  Nor were they treated as such by the learned 

sentencing Magistrate. The success of the appellant however, 

in his attempt to circumvent conviction, places the offence at 

the more serious end of the scale.  Even if submissions by 

learned Defence Counsel were correct and the appellant’s 

perpetuation of the deception by pleading guilty under the 

false name was a consequence of ‘stagefright’ or fear, there 

was ample time for the appellant upon reflection to correct 

his error. He chose not to.  He intentionally misled the court 

so as to escape conviction.  He did escape conviction.  

Consequently, he received a custodial sentence in respect of 

the s109 offence.  The sentence is less than half the 

available maximum penalty.  As the learned sentencing 

Magistrate indicated, had the appellant pleaded to the 

original charge with his true identity known, given his prior 

convictions, a custodial sentence may well have been imposed.  

The appellant perverted the course of justice to avoid that 

prospect, and he did so deliberately.  The sentence imposed 

was within the learned sentencing Magistrate’s discretion, or 

at least it has not been shown to be outside his discretion. 

 

  

 The appeal is dismissed. 

 

____________________ 

 


