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INTRODUCTION

REASONSFOR

The plaintiff is a public servant who owns a house at The Narrows. The plaintiff is

an intelligent man. He is employed as a systems consultant in the Northern

Territory Government. He has a degree in Business Computing. He was divorced

in 1982, having separated from his former spouse in 1978. Since the divorce, and

prior to late 1993 when he met the first defendant, the plaintiff had formed few

relationships with women, the last being in 1985, and none of long duration. He

was, it seems, a lonely man in his early forties who lived by himself.

(Delivered 23 September 1994)

Second Defendant

GMENT



The first defendant, Ms. Saengjan, is an Australian citizen having been born in

Thailand in 1956. She has been married twice. Her first marriage was in 1973 in

Bangkok to a New Zealander, Mr Noel Stephen. Prior to that she had worked in a

massage parlour, having left school at the age of 10. After her first marriage she

and her husband came to the Northern Territory and lived in Gove for 5 years

where she worked as a kitchen-hand. In about 1980 that marriage was dissolved

and she returned to Thailand, where she met Virote Chartthong with whom she

lived. She returned to Australia to live in Darwin in December 1985. Initially she

worked in Darwin at a school canteen. After a few months, she worked as an

escort for several months, until she met a Mr Michael Colin whom she claims

supported her - for precisely how long is not clear. In 1987 she became the

registered proprietor of a house property in Millner, a Darwin suburb, which she

says was purchased for her by Mr Colin. In the same year she married Mr

Chartthong who also came to live and work in Darwin. She claims not to have

worked again until 1991 when she started a video rental and import business at the

Rapid Creek Shopping Centre. This business eventually failed. Ms Saengjan

claimed in her evidence in chief that in December 1992 she went back to Thailand

(with a sister also living in Australia) for 6 weeks to visit her sick mother, and

whilst she was there she borrowed money from her cousin Som Sri Kumbrapai and

from a friend Sunee Puttharaksa amounting to $40,000 in anto pay for "expenses. "

She also claimed that in April 1993 she and her 3 children went back to Thailand,

to visit her mother again for 5 to 6 weeks. In order to pay for this trip, she claims

she borrowed money (about $4,000 to $5,000) from friends in Darwin, that whilst

in Thailand, her mother was in and out of hospital, and that she borrowed more

money from Som Sri Kumbrapai and Sunee Puttharalcsa to meet further expenses,

including her mother's hospital expenses. She claimed that the total amount she

borrowed whilst in Thailand as a result of both visits amounted to $100,000. In

June 1993, she began to work as an escort again. On 7 October 1993, she first met

the plaintiff when he engaged her services as a prostitute. Thereafter the plaintiff

continued to engage her services on a number of occasions in October 1993.
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The second defendant is a Thai woman who also lives in Darwin.

claims she owed her $8,000 in November 1993.

During November and December 1993, the plantiff claims that he made advances,

or alternatively gifts of money to Ms Saengjaritotalling $94,950. Ms Saengjan

admits that she received the benefit of two amounts totalling $80,000 which the

plaintiff paid to others on her behalf, but she maintains that these amounts were

gifts, not loans. She denies receiving the balance of $14,950. To the extent that

the advances were loans, the plaintiff seeks an order for repayment. To the extent

that the advances were gifts, the plaintiff claims that the gifts were made by the

plaintiff in reliance upon the truth of representations which Ms Saengjan made to

him which were fraudulent or which were false, misleading and deceptive; or which

were the result of misleading and deceptive conduct; or of unconscionable conduct;

or that the monies were paid under a mistake. The plaintiff claims judgment for

$94,950 being for monies lent; alternatively restitution of these monies or damages

(either based on statutory or non-statutory remedies). The claim against the second

defendant was discontinued before the trial began. Ms Saengjari, whom I will for

convenience refer to as the defendant, denies that she made any representations to

the plaintiff which were fraudulent, or false, misleading or deceptive, or which

were the result of any misleading, deceptive or unconscionable conduct on her part,

or that the advances made are vitiated by any mistake on the plaintiff's part. The

defendant admits she told the plaintiff certain things about herself and her

circumstances; but she denies that she made certain of the alleged representations

and says that the plaintiff in any event knew the truth and did not rely upon

anything that she might have told him. As can be seen from this brief introduction,

there are a number of factual as well as legal issues between the parties. Both the

plaintiff and the defendant gave evidence, and there is a serious question of

credibility upon which I am called to resolve. Apart from one other minor witness

called by the plaintiff, and another witness called by the plaintiff whose evidence I

held to be madmissible, there were no other witnesses called by either party.

Counsel for the plaintiff submitted that failure by the defendant to call certain

Ms Saengjan
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witnesses in support of her has certain consequences and gives rise to certain

inferences in accordance with the principles discussed in lones v Dunkel ond

Another (1958-1959) 101 CLR 298. The parties also tendered a number of exhibits.

Ext PI was an agreed bundle of documents tendered by the plaintiff. Only a very

few of the documents in Ext PI were referred to by either counsel during the course

of the trial or in the course of submissions. Indeed counsel indicated at the time

Ext PI was tendered that in the end many of these documents might prove to be

irrelevant, and that exhibit was received by me at the time on the basis that the

irrelevant documents would be removed. This has been overlooked. It seems to

me that in the circumstances, unless a particular document in that exhibit has. been

referred to by either party at some time during the course of the trial, I should

ignore it as being irrelevant.

B. CREDIBILITY

I formed the strong impression that the plaintiff was a witness of truth. His

evidence indicated to me that only a person of considerable naivety and gullibility

could have believed and relied upon the story he claims to have been given by the

defendant, but I formed the strong impression that he was indeed such a person, and

moreover, that his lack of judgment was caused by a combination of his infatuation

with the defendant, and the skill of the defendant as a manipulator and liar.

Further, to the extent that it was reasonably possible to do so, the plaintiff's

evidence was supported by the documents tendered on his behalf. I was impressed

also by his patent honesty under cross-examination. There were times when he was

required to reveal incidents which were embarrassing to him, and he responded, in

my opinion, with complete candour. He was not shaken in cross-examination and

answered all questions put to him in a careful, straightforward manner. He made

no effort to avoid having to answer the cross-examiner and his answers were

responsive and non-argumentative.
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The defendant, on the other hand, did notimpress me as a witness of truth. She

gave her evidence in chief with the aid of an interpreter, and it was apparent that

the interpreter was having difficulty as the defendant kept interrupting her when she

attempted to translate the defendant's evidence. The whole of the cross-examination

and re-examination was conducted in English, with the interpreter being used to

translate only occasional words or phrases which the defendant claimed not to

understand, or to interpret documents put to the defendant because she claimed that

she could not read the English language. The defendant's ability to speak English

was far from perfect and I have had to make allowances for that disadvantage and

for the fact that she is a person from a different culture when evaluating her

evidence. But I nevertheless consider that the defendant had a good working

comprehension of ordinary everyday spoken English. The number of occasions

when it became necessary to translate questions put to her, or where, from her

answers, it was apparent that she did not understand the questions being put to her,

were relatively minimal. As to her claim to be unable to read English, I am not

satisfied that this is so. She was cross-examined on certain of her sworn answers to

interrogatories. There is nothing on the face of these answers to indicate that she

was unable to read that document, or that her answers had to be translated to her:

c. f. Supreme Court Rules, r43.02. When I drew attention to this, the defendant

daimed that her affidavit had been read to her, that she had lied, but also,

(remarkably) that her answers were true. Although one should be careful before

assuming that no competent lawyer would fail to ensure that an illiterate client's

affidavit had the certificate required by r43.02, if the facts were as the defendant

asserted, that she did not read English and her affidavit had been read to her, it is

somewhat surprising that no effort was made to call evidence to support her claim.

However that may be, I prefer to rest my opinion on her credibility on other

factors, but before discussing these factors I should make it clear that I have not

permitted myself to be swayed in any way by the admitted fact that the defendant is

a prostitute.
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The defendant gave me the strong impression that she had considerable guile and

cunning, was prepared to admit to no more than she thought could be proved

against her, and was prepared to lie whenever she thoughtthat she could get away

with it. She was evasive under cross-examination and argumentative. Whenever it

was put to her that her evidence contradicted a document prepared on her

instructions by her solicitor, she was quick to blame them for any discrepancies.

There were occasions when she claimed to have no memory of recent events. The

most blatant of these occurred immediately after the inIdaftemoon adjournment on 4

July 1994 when the defendant was being cross-examined. It was put to her that

during the adjournment she had had intense discussions with her sister in a room

outside the courtroom. She admitted that she had been talking to her sister in this

room only moments before, but claimed she could not remember what had been

said. This was patently false.

The defendant's evidence departed in material respects from what had been her case

on the pleadings and what had been put on her behalf in cross-examination of the

plaintiff. For example, in her evidence in chief (Tr. p. 175) she said the plaintiff told

her that he loved her the first time that they met, that she had never told him on any

of the many occasions that they met that she loved him, that after the first 6 or 7

visits she told him that she was prepared only to be a good friend, that the plaintiff

offered to help her financially with her debts if she would "come and stay" with

him, without being paid, two or three times a week for a period of either 6 months

or a year, (she was unable to remember exactly), that she agreed to this proposal,

and that he had said at some time that the money need not be repaid because "he

gave me by heart. " Later she said, in evidence in chief, that she saw the plaintiff

every two or three days after the money had been advanced, that the plaintiff then

suggested that they become engaged and get married, but that she told the plaintiff

that it would be better if they remained just good friends until after the 'term' had

ended, (i. e. the agreed period of free sex), that they had sex thereafter for which he

did not pay 'because it was in the deal, in the contract when we first started' - by
which she meant 'after I had 80,000 from him. ' In her Amended Defence, the
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defendant had pleaded that the $80,000 advanced were gifts made "as a means of

expressing his stated affection for her" or alternatively "as a means of securing the

first defendant's loyalty to him in order that she would come to work for him as a

prostitute, contrary to Sections 11 and 12 of the Prostitution Regulation Act". In

cross-examination, the defendant's counsel, Mr Brown, put it to the plaintiff

(Tr. p71) that during their meetings in October, he offered to help the defendant if

she stopped being a prostitute; that he wanted the defendant to become his mistress,

that he wanted to tie the defendant to him in some way; that he told her that he was

falling in love with her and wanted her to be his girlfriend; that he had said to her

(Tr. p94) "... whatever I give to you, I give to you from my heart" because he loved

her and wanted to help her. Mr Brown also questioned the plaintiff about whether

or not he paid for her services after the advances were made; whether, so far as the

defendant was concerned the relationship was 'a professional one" whether the true

situation was that there would be six to twelve months free sex with the defendant,

and whether the plaintiff might drive for her or get a share of her profits in the

"business. " As to the last of these allegations, c. f. the defendant's particulars

supplied to paragraph 13.2 of the Amended Defence. The defendant gave no

evidence of any arrangement, express or otherwise, prior to or at the time of the

advances, whereby the plaintiff expected to drive for her or receive a share of the

profits and said nothing in her evidence in chief about the alleged suggestion that

the plaintiff would keep her if she gave up her employment. So far as the alleged

intimidation under SII(b) of the Act is concerned (see also the particulars referred

to above) the defendant never suggested that the alleged events, which contained

serious allegations of improprietary by the plaintiff, occurred prior to or at the time

of any of the advances. Rather, the suggestion was that these events occurred some

months later. The plaintiff denied these allegations, which were most unsatisfactory

and lacking in detail. Indeed, if the defendant were to be believed, serious threats

were made to her by the plaintiff during their relationship in order to force the

defendant to submit to sexual intercourse. These allegations were so lacking in

specificity as to have no credit at all.
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For the reasons given, and bearing in mind the defendant's demeanour in the

witness box, I prefer the plaintiff's evidence to that of the defendant whenever their

evidence is in conflict. I turn now to consider whether the plaintiff has established

his case against the defendant on any of the causes of action pleaded and relied

upon at the trial.

C. WHATAMOUNTS WEREADVANCED?

There is a dispute between the parties as to what amounts were "advanced" (to use

this term in a neutral sense) to the defendant or on her behalf.

The plaintiff claims, according to the Amended Statement of Claim, that he paid to

her, or to others on her behalf, the following amounts:

08. 11.93

2 12.11.93

3

$

12. 11.93

250.00

4

$ 60,000.00

15. 11.93

$ 1,800.00

5

Paid in cash to first

defendant for "food, rent
and newspaper ads"

Telegraphic transfer to
first defendant's debts in
Thailand

Paid in cash to the first

defendant for the payment
of an instalment on the
loan from the second
defendant

Paid by bank cheque
payable to the second
defendant for repayment of
the loan from the second
defendant

Paid in cash to the first
defendant for "food and
rent"

15. 11.93

$ 20,000.00

$ 200.00
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6 22. 11.93

7 27. 11.93

8

$

02.12.93

500.00

$

Items 2 and 4 are not in dispute, and in any event, as they were not cash

transactions, easily provable. The remaining items were all cash transactions.

200.00

$ 12,000.00

As to item I, the plaintiff said that on 8 November 1993, the defendant said to him

that she had been having trouble paying her rent, and having money for food; that

her girlfriend had been helping her out with food and money; and that she needed a

couple of hundred dollars for food, rent and newspaper ads. The plaintiff says he

gave her $200, asked if that was enough, that the defendant asked if she could have

another $50 and that he then gave her another $50. (Tr. p29).

Paid in cash to the first

defendant for loan

repayments

Paid in cash to the first
defendant for "food and

rent

Paid in cash to the first

defendant for repayment of
debts and "mother's

hospital bills"

As to items 5 and 7, the plaintiff said that he gave the defendant $200 on 15

November 1993 and on 27 November 1993 in similar circumstances. (Tr. p30).

As to item 3, the plaintiff said that he withdrew $1,800 in cash from his bank

account at the same time as he arranged the telegraphic transfer of $60,000 to the

defendant's father in Thailand, and gave it to the defendant for her to pay to a

money lender in Darwin (the second defendant) as an instalment on a loan which

the defendant owed err. p32 & 33). The plaintiff's banking records support the

plaintiff to this extent, that in addition to sending the $60,000 to Thailand, he

withdraw an additional $1,800 (Ext PI, p5).
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As to item 6, the plaintiff says that on 22 November, after the meeting with the

defendant at his home that evening, he and the defendant drove to the auto bank in

Darwin, and he withdrew $400 in cash, which he gave to the defendant together

with another $100 which he had in his wallet (Tp. p41). The plaintiff's bank

statement shows that he withdrew $400 by auto bank on that date (Ext PI. p5). The

plaintiff says that he gave that money to the defendant in order to enable her to
meet a payment due on a loan to another moneylender in Darwin.

As to item 8, the plaintiff says that on 18 November the defendant spoke to him

initially on the telephone and told him that her mother in Thailand had become very

sick and needed to be hospitalised, and there was a possibility that she may have to

go to Thailand. This was also the occasion that the defendant told him about an

alleged second debt to a Darwin moneylender (the second Darwin debt).

The plaintiff says that on 22 November the defendant met him at his house. He

says that he told the defendant he was not sure that he could help her, and there was

discussion about using his insurance policies to discharge the second Darwin debt.

The plaintiff says that the defendant also asked for help with her mother's hospital

bills, and he decided to cash in his policies, worth about $12,000 and give that

money to her to discharge the second Darwin debt with the balance to be used

towards her mother's hospital expenses. That week, the plaintiff arranged to cash

in his insurance policies, the proceeds of which were credited to his account on 13

December 1993 (Ext PI. p4). The plaintiff says that before he actually received

these funds, he paid the $12,000 in cash to the defendant when she called at his

home on 2 December. The plaintiff's bank statement (Ext PI, p4) indicates that

this amount was withdrawn that day.

I find that each of these amounts were 'advanced' by the plaintiff to the defendant.

I am satisfied that the plaintiff's evidence is reliable and truthful and should be

accepted, and that the defendant's denials should be rejected. Although the

circumstances of each 'advance' are such as to show that only a very foolish person



would have made such advances to the defendant in these circumstances, it is notin

dispute that the plaintiff made the advances totalling $80,000 in similar

circumstances. The circumstances of the relationship between the parties

whichever version is accepted - was such that it was not inherently improbable that

the plaintiff would make 'advances' of this kind. The plaintiff said that he was

infatuated with the defendant, and believed the stories she told him about her debts

and her sick mother in Thailand, and felt a strong need to assist her. The defendant

said that he was a kind man who told her that he loved her on numerous occasions.

I find also that the plaintiff expected that there was every prospect of their

relationship leading to marriage in the near future, and that he and the defendant

had discussed going to Thailand together to meet the defendant's family before

announcing their engagement. The defendant conceded that the plaintiff was made

aware of at least her alleged debt to the second defendant, of her mother's alleged

illness and hospitalisation and of the allegation that she owed large sums of money

in Thailand. As to the $12,000, the defendant did not suggest that the plaintiff had

told her that he had any other reason for withdrawing this sum in cash or for

cashing in his insurance policies, and given the nature of their relationship, if there

had been some other reason it is likely that the defendant would have known about

it. It was put in cross-examination that the plaintiff spent the money on renovations

to his home, butthere was no evidence of this. The defendant did not say she saw

any renovations being camed out at this time. The defendant conceded that she

needed money badly throughoutthis period. She conceded that she knew that he

had cashed in his life insurance. She must have therefore been told about this by

the plaintiff. The defendant suggested the plaintiff used this money on other

prostitutes at the same time as he was seeing her. There is no evidence that this

was so, and the defendant's assertions were, at best, hearsay from other escorts

(Tr. 276), but in my opinion this was nothing else but a desperate attempt by the

defendant to provide some other possible explanation for the $12,000 which the

plaintiff had withdrawn from his account, and I reject it as pure fabrication.
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D. FINDINGS OFFACT

Before dealing with the remaining issues I shall record the remaining findings of

fact necessary to be made.

On 7 October 1993 the plaintiff answered a classified advertisement in the

"Northern Territory News" inserted by the defendant. They arranged to meet at the

plaintiff's home, where intercourse took place and the plaintiff paid her $300 cash

for her services. Thereafter the plaintiff arranged to meet the defendant at his home

on a number of occasions in October 1993. The arrangements varied, but

essentially the plaintiff engaged the defendant as a prostitute and paid for her

service in cash on each of these occasions. Over the course of their meetings in

October the defendant told the plaintiff much about her background and financial

position. I am unable to find on which particular occasion the defendant revealed

any particular piece of this information, save to say that this information was

revealed in the course of meetings on the evenings of 13, 26, 29 and 30 October

and possibly one or two other meetings during the month of October.

I find that the defendant told the plaintiff the following:-

The defendant, who introduced herself as Nuan-Nang, originally came from

Thailand where she lived with her parents' About 4 years ago, she came to
Australia and lived in Melbourne with her sister and brother-in-law.

Thereafter, whilst in Melbourne, she formed a relationship with a wealthy

businessman. When that relationship broke up four months ago, she came to

Darwin. She was single, never having been married or engaged to be

married, and had no children. Since arriving in Darwin she had been

boarding with a girlfriend and her husband at a house in Stuart Park. She

said that she was not allowed by law to tell him where she lived or what was

her real name. She said that she had a worry about her mother who was still

living in Thailand, who was old and very sick because she suffered from



diabetes and had also been hospitalised after she had had an accident when

she fell down a Thaitoilet. Because of the fall, infection had set in, and her

mother had undergone successive amputations from one of her legs. She had

incurred debts with her cousin in Thailand to pay for her mother's treatment

and hospitalisation. This was the reason why she worked as a prostitute, and

she intended to work as such for 6 to 12 months to clear all her debts. Her

family would not help to pay the debts, and they thought that her mother

would die. She had begun to work as a prostitute about a month ago for the

first time. Since arriving in Darwin, she had had to borrow money from a

moneylender in Darwin to reduce the debt owed to her cousin. She was

unable to borrow money through normal means due to the nature of her

occupation. She was having difficulty meeting the payments due to her

cousin, and unless she was able to substantially reduce that debt, she would

be unable to return to Thailand to visit her parents because her cousin would

put her in gaol. The amount she owed to the moneylender in Darwin was

$20,000 which she was required to pay at the rate of $1,800 per week

(hereafter referred to as "the Darwin debt"). The amount owed to her

cousin in Thailand (the "Thailand debt") was not specified, but she was

required to -make to her cousin repayments of $6,500 per month.

On the occasion of their meeting on the evening and morning of 29-30 October, the

defendant said to the plaintiff that she had been thinking about asking him to help

her with her debts, but that she did not know how he would react if she asked for

help. The plaintiff said that he would help her if he could. The defendant asked

him to help her with her next payment to Thailand, which was due at the end of the

month. She said that if that payment was not then made, there would be a penalty

of $6,500. She said that she was prepared to sign a piece of paper to the effect that

she would repay the money, or she was prepared to pay him in terms of her

services to be rendered. (Her normal rate was $150 per hour, or $1,000 for an

overnight stay, which by then, the plaintiff already knew). The plaintiff said that he

would make the payment to her on the basis of her services to be rendered.
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On I November the plaintiff withdrew $6,500 from his bank account (see Ext PI,

p5) and saw the defendant again that evening, when he gave her the money. On

that evening, and on a number of occasions thereafter, the plaintiff and the

defendant had intercourse without any payment. During the course of the evening,

the defendant suggested to the plaintiff that they become "girlfriend and boyfriend"

with the possibility in the future that they may become engaged and, later, married;

that she would appreciate assistance with regard to the Darwin debt; that since

meeting him, she had not been working very much; and that if she fellin love with

him, she feltthat she would not be able to spend much time with other men.

The plaintiff said that by this time, whilst he was not in love with the defendant, he

was very strongly attracted to her, and was infatuated with her.

The defendant's version of these early meetings is quite different. She maintained

that the plaintiff told her he loved her at each of their meetings, including the first.

She said that she never loved him or had strong feelings of affection for him; that

she did not need the plaintiff's help to meet her debts; that the plaintiff wanted to

know why she worked as a prostitute; that she reluctantly told him eventually

because he kept pressing her for information; that she never received the $6,500

alleged; that it was the plaintiff who wanted to get engaged; that her position was

that the relationship was a purely professional one; and that the arrangement for

free sex came aboutlater when the $80,000 was advanced. I am satisfied that the

plaintiff's version is true and correct and that much of the defendant's version is

quite untrue. In particular I am satisfied that the plaintiff never told the defendant

that he loved her at that time, although he did say this to her several occasions

afterwards and that she did receive the $6,5000 in the circumstances I have related

above. I do however accept her evidence that she had no feelings of love or

affection for the plaintiff. I am satisfied that the defendant lied about not receiving

the $6,500 probably because it was necessary for her to give a plausible explanation

for the $80,000 advanced, and that she has chosen to use the explanation of free sex

in relation to that transaction as a means of explaining it. I think it was obvious to



the defendant that the plaintiff was infatuated with her, and find that by 30 October,

the defendant well knew that the plaintiff was infatuated with her; that she in fact

had no feelings of affection towards him; that much of the information she had

given to the plaintiff was utterly untrue; that she knew that the plaintiff believed

what she had told him; and that she deliberately set about to deceive him by a

course of conduct designed to get the plaintiff to part up with substantial sums of

money.

On 2 November, the plaintiff rang the defendant and said that he was prepared to

help her out, and it was arranged that they would meet the following evening. On

the evening of 3 November, the defendant called at the plaintiff's home where they

discussed the Darwin debt. In addition to being told that the Darwin debt was

$20,000 and that it had "reached that amount because she was having trouble

meeting the repayments" the defendant said that she was being pressed or pressured

by a European man to repay the debt. The plaintiff said that he had been planning

to borrow money to do renovations on his home, and that he had some insurance

policies which could be used. The plaintiff said that he would have to make sure

that he could cover the repayments to the bank. The defendant said that he was not

to think like that -. it was her debt, and she would work harder to clear the debts in

6 to 10 months. Later that evening the defendant asked if he could arrange a loan

of $80,000 to discharge the Darwin debt entirely and to pay $60,000 towards the

Thai debt. The plaintiff at this time had not been told the actual amount owing on

the Thai debt and had not asked. The plaintiff impressed me as a shy individual; a

person likely to accept what he was told at face value without question from anyone

he trusted, and not the sort of person likely to press for information unless it was

forthcoming.

Later that week, the plaintiff rang the defendant and told her that he had arranged to

borrow the $80,000 from the Commonwealth Bank. She said that he must have

misunderstood her; that she meant $80,000 for the Thai debt and $20,000 for the

Darwin debt. I do not think that it is CTedible that the plaintiff was mistaken about



the amount. I consider that the reason for the defendant asking for $100,000 is

more likely to have been because she thought she would try for more than she

already knew she could get. In any event the plaintiff did not increase his

borrowing to $100,000, and must have made it clear to the defendant that he was

unable or had no intention of doing so, because I find that the defendant indicated to

him that a payment of $60,000 towards the Thai debt would reduced her monthly

instalments to $3,500 and enable her to return to Thailand to visit her parents and to

speak to her cousin about the debt.

The Commonwealth Bank approved a loan of $80,000 to the plaintiff on 5

November. The Bank's letter of approval, dated 5 November 1993, indicates that

the purpose of the loan was to enable the plaintiff to Tenovate his house and to

purchase a new vehicle, and that the loan was to be secured by way of a first

mortgage over his home.

Because the defendant had told him that unless the money was made available by 12

November a $6,500 penalty would be incurred, the plaintiff arranged for the funds

to be made available by that date.

In early November there had been further discussions between the parties

concerning their future relationship. I find that the defendant had suggested that

they ought to travel to Thailand in January or February 1994 to meet the

defendant's family and then get engaged, the engagement ring to be purchased

whilst in Thailand. The defendant also said that she did not want to get engaged

until her family had met the plaintiff. The plaintiff said that this was a good idea.

The evidence does not permit me to make a finding as to the precise date of this

conversation but I am satisfied that it probably occurred somewhere between I

November and 5 November.

On the evening of Friday 5 November, the defendant called to the plaintiff's home

and asked to make a telephone call to Thailand. The plaintiff understood that the



defendant had called her father, and Ithink it is likely that this in fact happened. I

am satisfied that a call was made to Thailand by the defendant that evening (see Ext

PI, p2), using the plaintiff's telephone. The defendant spoke to her father in Thai-

a language the plaintiff does not understand - and was then invited to say hello to

him. The plaintiff was told by the defendant that her father had said that it was

good to know someone was helping her.

On 8 November, the defendant came to the plaintiff's home, and the plaintiff gave

to her the sum of $250 in cash. The plaintiff's evidence as to the circumstances of

this advance have been set out previously in paragraph C hereof, and I need not

repeat them. The plaintiff said that he gave her the money because the defendant

appeared to be terribly worried; she was having financial difficulty, and had already

told him that she was having trouble paying her debts and meeting her

commitments; and because "we had a relationship that appeared to be positive that

there was a developing relationship" (Tr. p30). The plaintiff said that, but for his

belief in that relationship, he would not have advanced the money. The defendant

also raised the possibility of clearing the Thai debt completely and asked the

plaintiff about the possibility of selling his house, moving into a flat together and

working to clean up any remaining debt. The plaintiff indicated that he did not

wish to sell his house. I accept the plaintiff's evidence.

On 10 November the plaintiff rang the defendant and asked if she had any

documents or receipts to prove her debts. The plaintiff wanted some proof that the

debts were legitimate. The defendant said that the documents were allin Thailand

with her father, and that she would come around later that evening and bring

photographs of her mother and family. Later that evening the defendant showed the

plaintiff some photographs (Exts D/A, DIB and DIC). Ext D/A shows an elderly

woman lying on a bed. She appears to have had part of her right leg amputated.

There are surgical dressings on both legs. The defendant claimed that this was her

mother. There are 3 other persons in the photograph whom the defendant claimed

were members of the family. Ext DIB shows the same woman lying on the same



bed and wearing what appears to be the same dress. This photograph does not

show the woman's rightleg. There is a bandage over the woman's leftleg near the

calf. There are 4 other persons in this photograph who are allegedIy members of

the defendant's family. Ext DIC is a photo of 3 young women inside a room.

There appear to be 4 buddhist monks in the background. The elderly woman is not

featured. The young women are said to be members of the defendant's family.

The plaintiff did not insist on production of the documents in Thailand because he

did not expect that they could be made available before 12 November, the date the

payment had to be made. The defendant also showed the plaintiff her Australian

passport, and this was the first time the plaintiff found out the defendant's true

I find that the plaintiff accepted the photographs and the passport as

sufficient proof of any concerns he might have had about the truth of the

defendant's story to him.

name.

On 11 November, the plaintiff contacted his bank and instructed it to remit $60,000

to an account in Thailand in the name of the defendant's father. The transfer took

place on 12 November. (see Ext. PI, pps 35, 36). On the same date, the plaintiff

withdrew $1,800 in cash which he gave to the defendant that evening. The

circumstances of the $1,800 cash advance have already been described in part C
above.

On 15 November, the plaintiff obtained a bank cheque payable to the second

defendant, in the sum of $20,000 which he gave to the defendant that evening. The

defendant thanked him for the cheque, and they spoke again about going to

Thailand, getting engaged, buying an engagement ring in Thailand, meeting the

defendant's family and getting married. They also discussed living together before

going to Thailand, and some changes to the decor of the plaintiff's home which the
defendant wished to make.

Shortly after the funds had been advanced, the defendant brought a suitcase of her

clothing to the plaintiff's home which was put into the spare bedroom. At some
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time previously, before the $80,000 had been advanced, the defendant had

suggested that she would come and stay overnight with the plaintiff, and she asked

for a key to the house and the use of the plaintiffs car. Apart from this, the

defendant did not in fact stay at the plaintiff's home in the manner envisaged.

On 18 November, the defendant telephoned the plaintiff concerning her mother's

hospitalisation. The circumstances of this call, the meetings between the parties on

22 November, and the steps taken by the plaintiff to cash in his insurance policies

and the advance of $12,000 made on 2 December have been already described in

Part C above, and there is no need to repeat these findings. On 2 December, the

defendant suggested to the plaintiff that he use his mastercard and also his friends,

to borrow further monies to advance to her.

The plaintiff did not accede to this suggestion, and made no further advances to her,

and it is unnecessary to deal with the relationship between the parties after 2

December in any detail. It is sufficient to record that by 11 December, the plaintiff

had reached the conclusion that, unless he continued to provide money to the

defendant, she would not be interested in seeing him again, and that, apart from one

further telephone discussion in January 1994, the plaintiff and defendant did not

meet or speak to each other until after the writ in this action was served. This final

telephone discussion occurred on 19 January 1994. I find that that conversation was

in accordance with the plaintiff's evidence at pages 58-59 of the transcript. It is

unnecessary to refer to it in detail.

I find that formal demand for repayment of the monies advanced was made by the

plaintiff's solicitors by letter dated 10 February 1994 (Ext p6), and that none of the

advances have been repaid.

In due course it will be necessary to make formal findings of fact in relation to

other issues between the parties and I will record those findings under their

appropriate headings hereunder.



E. WERETHEADVANCES LOANS OR GIFTS?

The plaintiff claims that each of the advances were loans. The defendant asserts

that they were gifts. Leaving aside the defendant's allegation that the advances

were made in consideration of continued free sex for 6-12 months for the moment,

there is nothing to suggest that the payments were made in settlement of any

existing debt, or that she had given anything in return for the monies. NOT is there

any basis for the operation of any presumption of advancement. As to the

defendant's allegation that the advance of $80,000 was made in consideration of free

sex for 6 to 12 months, I reject that contention, and I find that no such arrangement

had been agreed to. In these circumstances, the Court of Appeal in England in

Seldon v. Dovidson [1968] 2 All E. R. 755; 11968] I \\11, R 1083, held that the

burden of proof fell upon the defendant to show that the money was given and not

lent. However the position in Australia is that the burden of proving that any

money found or admitted to have been paid by the plaintiff to the defendant or on

the defendant's behalf was a loan and not a gift Tests with the plaintiff: see I:!^n

V The Pe eruol Executors

(1930-1931) 45 CLR 111; 100 win v. Hall[1976] VR 788; Ienkins v

I Qd. R. 40.

The evidence in favour of any of the advances being loans is scant. As to the

advance of $250 on 8 November 1993, the plaintiff conceded that there was never

any discussion about repayment of the money. No receipt was given by the

defendant. At no time did the defendant acknowledge this advance as a loan or

offer to repay it. By the time of this advance, the plaintiff and the defendant had

already discussed the $80,000 advances, and the possibilities of getting engaged and

married in the future had been discussed. I consider that on the balance of

probabilities this advance was intended to be a gift,

Tr"siees und A en

The next advance, the $60,000 transferred to the defendant's father's bank account

in Thailand, was again not subject to any specific promise of repayment. Indeed

Coin an A Limiied

nen [1992]
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the plaintiff had said to the defendant that he would be borrowing that money and

would have to make sure that he could meet the repayments to his bank. The

defendant replied that it was her debt, and she would work harder to repay it. The

plaintiff says that he understood her to be referring to the Thai debt as well as to his

own debt to the bank, but I am unable to find that the common intention of the

parties was that the amount advanced would be repaid. The plaintiff never indicated

that he expected her to repay it. On the other hand, although the plaintiff believed

that the parties would be getting engaged in the future, because there was nothing

definite about this, or for that matter, future marriage, this would tend to suggest a

loan. Nevertheless I think that the whole of the circumstances suggest that a gift

was intended. In cross-examination the plaintiff said this (Tr. p. 72-73):

You offered to advance money to Thailand, didn't you?---Yes.

would sendThat was your suggestion, that you money

Thailand?---No, she asked for the money to be sent to Thailand.

There was no discussion at that stage about repaying it,
there?---There was no formal discussion about repayment, no.

There was no discussion whether it was a loan or a gift or what it
was?---The - the assumption was that it was - was on the basis of a
loan.

But that was your assumption, Mr Mitchell, wasn't it?---No, it was
based on the - what Noitold me, that it was her debt, not my debt,
and that the - the money would be repaid.

Did you discuss when it would be repaid?---No.

Did you discuss how it would be repaid?---No.

Did you think there was a possibility that she would render you
services for a considerable period of time?---No.

You didn't?---No.

Did you think to clarify that with her?---No.

Did you think to draw up a formal agreement?---No.

to

was
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Why not?---Based on what she had told me, and in trying to help her
get over her difficulties, I - I didn't go to any concern about formal
agreements.

And at Tr p78 to 79 the plaintiff said the following in cross-examination:

Mr Mitchell, prior to making the advance to Thailand you thought
there was a possibility of a relationship; is that Tight?---Yes.

That you thought there was a possibility that there would be affection
between you?---Yes.

You didn't know how it was going to work out, did you?---No.

You were infatuated?---Yes.

And as a result of your infatuation you wanted to make a display of
your infatuation to this woman, didn't you?---I wouldn't call it a
display.

You wanted to show that you were serious about her?---Yes.

much as a result ofAnd it was very

agreement was made that the money
Thailand?---No.

You certainly hoped that you would, after making that large advance,
you'd continue to have sexual relations with her for a long period of
time?---That we'd have a relationship, yes.

Well, a sexual relationship?---I think it was more than - we're talking
about more than a sexual relationship.

Did she say anything about more than a sexual relationship?---Yes.

Did you want to know the details of her business so you could
understand how much she was making?---No.

enthusiasm that theyour
would be advanced to

Did you offer to buy her an engagement ring?-~-No.

Did you discuss repayment of the $60,000 at all?---No.

Not at all?---No.

Well, how did you think it was going to come back?---Well, as - as
Noi had said, with - from doing heriob and with me doing - and also
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with me doing mine, and that she would be contributing to those - to
those repayments. I was - I was more concerned about the state and
the welfare of the lady herself, than to be overly concerned with
with the financially side at that point in time.

And to show how concerned you were about her?

About her?---Yes.

And you said that her body language and her face seemed to show
concern for you?---Yes.

Did she ever say to you that she loved you?---Yes.

When was that?---Oh, on a number of occasions.

I consider that the true explanation is that the plaintiff gave the money to the

defendant because he believed her story as to her financial difficulties; he believed

she had an urgent need for the money; he believed she loved him; he was infatuated

with her; he believed that there was a strong possibility of their getting engaged and

married in the future; and he wanted to make the advance as a statement of his

concern for her and in order to cement her loyalty and affection. I am therefore

unable to find that there was a loan; in my opinion, the advance of the $60,000 was

a gift to the defendant.

Mr WWIIl also submitted that I ought to find that the advance was a loan because

the defendant in her evidence had claimed that the plaintiff had said that he would

be her driver and help her to pay off the money she owed him. However I am

satisfied that no such statement was ever made by the plaintiff and accordingly I

reject this submission.

As to the remaining advances, the state of the evidence is similar to that of the two

advances discussed above. There is no evidence of any of those advances being

loans, and accordingly I find that all of the advances were gifts.
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E. WERE THE GIFTS MADE As A RESULT OF REPRESENTATIONS

MADE BY THE DEFENDANT To THE PLAINTIFF UPON WHICH

THE PLAINTIFF RELIED WHICH WERE FALSE MISLEADING OR

DECEPTIVE?

The plaintiff pleaded in the Amended Statement of Claim a number of

representations which he claimed were false, misleading or deceptive. The majority

of these relate to the defendant's account of her mother's illness, her debts and the

reasons for them and the defendant's ability to repay the alleged loans (See

Amended Statement of Claim paragraphs 3 & 7). The other main contention related

to the defendant's statements of affection for the plaintiff and her desire to establish

a relationship with him (Amended Statement of Claim paragraphs 3.9 and 7.5).

On the findings I have already made, it is plain that the defendant, before the gifts

were made to her, made a number of representations to the plaintiff which were

false. I refer particularly to the following:

(a) that she was single, when she was in fact married with children. The

defendant's evidence was that, although she and her husband lived in the

same house, they were in reality separated. Even if that be so, her

representation as to her marital status was clearly false. The defendant

sought to excuse this on the basis that prostitutes never tell the truth to

clients about such personal matters, but even if this be so, the defendant, by

suggesting engagement in the near future and possible marriage, implied that

she was free to marry when in fact she was not.

(b) that she boarded in premises owned by a girlfriend and her husband. The

defendant in fact lived at antimes in her own home in Millner. The

defendant sought to excuse this by claiming that she was required by law not

to reveal her private address, but there is nothing in the Prostitution

^gL!Ia. ^!, the Prostitution Regulations or the defendant's licence
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(ExtPl, p33) which prevents a prostitute from revealing her private address.

In any event the plaintiff's real complaint is that the defendant failed to

reveal the fact that she owned her own home, and misstated to him the true

nature of her financial position.

The plaintiff claims that the defendant represented to him that she had borrowed

substantial sums from a person in Thailand in excess of $80,000 to assist her in

paying the costs of her mother's medical treatment and was under an obligation to

repay that debt by instalments of $6,500 per month. I find that the defendant made

this representation to the defendant. The plaintiff claims that this representation was

false. The defendant in her Defence denies the falsity of the representation, and

also denies that she had ever mentioned that she was under any obligation to repay

at the rate of $6,500 per month. In evidence in chief the defendant maintained that
she went to Thailand in December 1992 for 4 or 5 weeks and whilstthere borrowed

money from her cousin Som Sri Kumbrapai and her friend Sunee Puttharaksa. She

daimed that the total amount borrowed was about A$40,000, and that she borrowed

from them 'many times'. She said she returned again in April 1993 and on this

occasion borrowed from Som Sri, Sunee and another cousin, Jam. She said that the

total amount borrowed on both trips was $100,000. She claimed there were no

written records of these loans because her cousins were very rich and Sunee was

such a close friend that she was trusted by her. (Tr. 158-161). The defendant was

cross-examined as to these transactions. She claimed that the loans were made to

her in cash CThai baht) and she was unable to recall a single instance of any

particular amount advanced to her, nor indeed, how much she owed to each

individual from whom she borrowed. She said that no written record was ever

made of the amounts she borrowed. She further stated in cross-examination (p217)

that she borrowed

"... because my mum been sick, I been visit her with my children

and I pay everybody in my family, sick or not sick, eat, living well

with that money. "
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Later in cross-examination, the defendant said that she borrowed "300,000

something" baht from Sunee (about $20,000). She then made an attempt to

calculate the amount more exactly, and came up with a figure of 363,000 baht (a

little over $22,600), and claimed she paid interest at the rate of 10% per month on

this loan. (i. e. about $2,260 per month). The defendant also said that the other

Thai debts did not carry interest (Tr. 247) and that the loan from Sunee went up and

down because, as lintelpret what she was saying, she would repay some of the

loan, and then borrow again, from time to time. It was put to her that in her

answers to interrogatories she had said that none of the Thailoans camed interest;

the defendant blamed this inconsistency on her lawyer (Tr. 248). No witnesses were

called by the defendant to support her contention that she ever borrowed money

from anybody, and no documents of any nature were tendered in support of her

account of these alleged loans. Her evidence in respect of these matters is palpably

false and I reject it.

The defendant conceded that the total amount that her mother incurred in expenses

in 1992 - 1993 totalled 175,000 baht (about A$11,000) (Tr. 202). The defendant

claims also to have paid medical costs for her brother for an appendicitis operation

in December 1993 (41,460 baht, or about A$2,600), and that she paid for

everybody in her family who was sick as well as generally supporting them.

The defendant was cross-examined as to sums of money she herself sent to Thailand

to her father's account between September 1992 and February 1994. She conceded

that she had remitted amount $25,000 of her own monies (not counting the

plaintiff's $60,000) duting this period. (Tr. 207 and Ext P9). It is clear from the

defendant's evidence that the mother's medical costs in 1992-1993 totalled $11,000

and that she had sent considerably more than this sum in the same period and before

the defendant asked the plaintiff to assist her with her Thai debts.

As to the $60,000 sent by the plaintiff, the defendant maintained that this was

expended by her father as follows: 540,000 baht to repay Som Sri; 334,000 baht to
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repay Sunni(Sunjani) Puttharaksa; and 99,000 baht wentto her father. The amount

actually sent, $60,000, amounted to 990,400 baht. The total amount spent was

973,500 baht, leaving an amount of 16,900 baht unaccounted for. The defendant

was unable to account for this difference. The defendant herself had no personal

knowledge of how the money was spent; clearly her knowledge, if she had any

knowledge, was hearsay. The defendant's father was not called, and no explanation

was given for not calling him.

I am satisfied that the plaintiff has proven, on balance of probabilities, that the

defendant had not borrowed large sums of money, in excess of $80,000, to assist

her to pay the costs of her mother's medical treatment. I am also satisfied that the

plaintiff has proven that the defendant was not under an obligation to repay any

instalments of $6,500 per month in respect of any debts she may have had in

Thailand.

As whether or not the photographs were indeed of the defendant's mother or

whether the defendant owed any money or not in Thailand, I record simply that I do

not believe the defendant's evidence on these matters. It is not necessary for me to

otherwise record any finding on these issues.

If the defendant had at any time borrowed money to repay her mother's medical

expenses, I am satisfied on the balance of probabilities that any such loans were

repaid before the end of October 1993.

The next representation was that the defendant had borrowed over $20,000 from the

second defendant to assist her in paying the costs of her mother's medical treatment

and was under an obligation to repay this debt by regular instalments of $1,800. I

find that a representation to this effect was made by the defendant: see the findings

already made in Part D above. As to that representation, the plaintiff tendered

evidence (Ext PI, p36) which showed that the plaintiff's bank cheque was deposited

into the second defendant's account on 16 November 1993, and that the whole of

-27-



the proceeds were withdrawn in cash on the same day by the second defendant.

The defendant, in her evidence in chief, admitted that the second defendant gave her

that money. She claimed that she then gave the second defendant $4,980, and used

the balance to pay out debts she owed to various friends in Darwin (Tr. 177). In

cross-examination the defendant conceded that the plaintiff had said that he had the

cheque made outto the second defendant because he wanted to know to whom she

owed the money. (Tr. 224). The defendant also claimed that she had told the

plaintiff that the $20,000 was owed to more than one person. I disbelieve this

evidence. The defendant also claimed that her debt to the second defendant at the

time was $8,000, and she paid the remaining $3,000 to her later. Although the

second defendant was subpoenaed by the plaintiff to produce documents in support

of these alleged loans, none were produced and I find that no documents of any

kind were ever in existence to show a loan of money of any kind to the defendant

by the second defendant. The second defendant was not called to give evidence. I

do not believe the defendant's evidence that she owed the second defendant money

or that she paid the second defendant $8,000. I do not believe the defendant's

evidence that she owed others money and that she paid part of the proceeds of the

$20,000 to those others' The defendant did not claim that she had to repay the

second defendant by regular payments, be it of $1,800 or any other sum.

According to her, that debt was not urgent. I find that the defendant got the

$20,000 cash, but I am unable to find what the defendant did with that money. I

find that the plaintiff has proven that the representations made to him, concerning

the $20,000 debt, were false.

The next matter complained of concerned a representation that the plaintiff did not

have the means to pay for her mother's medical costs in the future. This

representation was not made in so many words, but it is a fair conclusion to be

drawn from what the defendant had said to the plaintiff immediately before the last

gift of $12,000 was made. The defendant has formally admitted in her Amended

Defence that she did have the means to pay these future costs. I therefore find that

this representation was false.
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The next representation complained of was that the defendant did not have the

means to repay the alleged Thai debt or the alleged Darwin debt nor the instalments

due on them. On the findings I have already made, it is clear that the defendant did

represent that she could not pay the instalments, and had no funds to repay the

principal, other than by working as a prostitute and saving the money over a period

of time. The defendant in her Amended Defence admits that she did have the

means to repay these loans and antnstalments due on them. I have already found

that no such loans existed, and there was no obligation to repay them by

instalments, in the amounts and for the purposes stated. I find that the plaintiff has

established that these representations were false.

The next representation complained of was that the defendant did not have the

means to pay for food, rent or newspaper advertisements. These representations, I

have already found, were made in relation to the gifts of $250, $200 and $200 on 8

November 1993, 15 November 1993 and 27 November 1993. The defendant in her

Amended Defence concedes that she had the means to pay for these items. I

therefore have no difficulty in finding that these representations were false.

The final representation complained of is expressed in the Statement of Claim as

follows: that 'she had a strong affection for the plaintiff and intended to establish a

relationship with the plaintiff. ' On the findings I have already made, I consider that

the plaintiff has established this representation - which is really a conclusion to be

drawn from the defendant's statements to the plaintiff as to her feelings for him, her

proposals for future engagement, marriage etc. , see the particulars referred to in the

Amended Statement of Claim. The defendant admitted that she had no strong

affection for the plaintiff, and did not intend to establish any relationship with him.

According to her evidence, whilst she thought the plaintiff was a nice, kind person,

she said that she did not fall in love with him, and never intended to establish any

relationship with him, other than as a client. I consider that the plaintiff has amply

demonstrated that this representation was also false.

-29-



In view of these findings it is not strictly necessary to consider whether any of the

representations were also misleading or deceptive.

I am also satisfied that the plaintiff relied upon the truth of each of the

representations at the relevant periods. The plaintiff's evidence was that he believed

her story, and had he known the truth he would not have made any of the advances.

The defendant submitted that the plaintiff did in fact know the truth but I reject that

submission.

It may be that a less gullible person would have seen through her conduct and

recognised it as an obvious ploy. The themes of the defendant's strategies are, after

all, classical; the stuff of Victorian melodramas and of the romantic silent movie

The defendant's story, in a nutshell, was that she had a sick mother who

needed medical treatment; she was the person expected to pay for it; she had had to

borrow enormous sums from moneylenders and relatives at userous rates to pay for

the treatment; and she was an otherwise virtuous woman forced into prostitution to

pay for this; her debts had reached such proportions that she could not even pay her

rent or buy food; that if the plaintiff, whom she liked sufficiently to consider

becoming engaged to marry would help, she would be truly grateful. But

infatuation clouds judgment even of clever men, and the defendant wove her webb

with considerable deviousness and skill. I am satisfied that the plaintiff, an

intelligent, but shy and lonely man, fell for her story and agreed to make gifts to

her which amounted to most of his assets.

era.

I have not overlooked the fact that the plaintiff concedes that he never formally

proposed marriage; never bought her an engagement ring; did not know where she

lived; never went out with her; and had never been introduced to her family or

friends. The defendant by what she told him, made it plain why it was that she

could not reveal her address, and why it was that the announcement of the

engagement and the purchase of the ring should be deferred until after the proposed

trip to Thailand. The plaintiff, I find, never proposed marriage, because the
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defendant indicated her wishes to him on this subject, and he indicated to her that

this was acceptable to him. No formal proposal was therefore required. As to the

fact that the parties never went out together and the plaintiff was never introduced

to her friends, my impression is that the plaintiff was not interested in doing this at

the time; his interest lay in being in her company and pursuing in the privacy of his

home, the relationship which he thought by then had transcended beyond that of

prostitute and customer, and I so find.

F. WERETHEFALSEREPRESENTATIONS FRAUDULENT?

Since 12:2^ (1889) 14 App. Cas. 337, in order to establish actual fraud (as

opposed to fraud in equity), it is necessary for the plaintiff to establish that the

statements made by the defendant were not only false, but that she knew that the

statements were false, or at least was conscious of the fact that they may have been

false, and did not care whether they were true or not. To the extent that the

defendant's statements concerning getting engaged in the future and the like are

statements of future intention, even such statements imply a statement of present

fact, i. e. that she was presently sufficiently interested in the plaintiff to consider

forming a relationship with him: see Fleming, The Law of Torts, 7th Edition

p599-600.

I find that each of the false statements made by the defendant were made by her

consciously knowing that they were untrue. On the facts I have found, no other

conclusion is reasonably open. She could not have held any reasonable belief as to

the truth of any of them. She, and she alone, was in a position to know the truth.

The course of her conduct, when viewed as a whole reveals that the defendant's

actions were those of a scheming predator, out to take the plaintiff for all his worth,

and bespeak deliberate lies to him to pursue that end. In view of this finding it is

unnecessary to consider any of the alternative bases upon which the plaintiff has

formulated his claim. The plaintiff is entitled to damages.
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G. DAMAGES

The plaintiff is entitled to be put, as far as possible, in the position in which he

would have been had he not acted on the fraudulent representations. The proper

measure of damages is the sum representing the loss suffered by the plaintiff

because he altered his position in reliance on the representations: Gould rind

Another v Vo

the total of all of the gifts made, viz $94,950.00.

No submission was made that the plaintiff should also recover g!!^, damages interest

elos ond Others (1985) 157 C. L. R. 215. In this case, that sum is

on the sum of $60,000 at the rate fixed by the Commonwealth Bank's mortgage in

accordance with Hz!n e ords ond Others v Wolker and Others (1990-1991) 171

C. L. R. 125. The plaintiffrelied instead upon s84 of the ^L!p^^!, and

sought interest from the date of each advance untiljudgment at the appropriate rate.

No evidence was called as to the appropriate rate. The proper measure being the

amount which the plaintiff could have earned by way of deposit of the money for

the relevant period, I am left to assess the rate myself having regard to judicial

pronouncements and statements, and my own knowledge: see lones v The South

British United Iriswronce Coin on Lid (1984) 71 F. L. R. 98. The rate ought not

exceed the rate being paid by the plaintiff to the bank, which was 9.11% per annum

(see Ext PI, p9). I was not referred to any recent judicial pronouncements

concerning the period from November 1993 until now, and I am unaware of any.

In these circumstances I am leftto rely upon my own knowledge. Doing the best I

can, and bearing in mind recent increases in rates, I allow interest on each of the

advances from the date of the advance untiljudgment at the rate of 8% per armum.

According to my calculations, this amounts in all to the sum of $6,488.03.

Accordingly there will be judgment for the plaintiff for the sum of $101,438.03 and

the defendant is ordered to pay the plaintiff's costs of the action to be taxed.
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