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mar99016 

IN THE SUPREME COURT 

OF THE NORTHERN TERRITORY 

OF AUSTRALIA 

 

Trenerry v Garbe [1999] NTSC 66  

No 9823915 

 

 BETWEEN: 

 

 ROBIN LAURENCE TRENERRY 

    Appellant 

 

 AND: 

 

 ANDREW ROBERT GARBE 

    Respondent 

 

 

CORAM: MARTIN CJ 

 

REASONS FOR JUDGMENT 

 

(Delivered 24 June 1999) 

 

 

[1] This appeal is brought by the complainant in the Court of Summary 

Jurisdiction upon the grounds that the learned Stipendiary Magistrate erred 

in the sentences imposed upon the respondent. 

[2] The admitted facts giving rise to the various charges brought upon complaint 

against the respondent, as put to the Court upon his pleas of guilty, are: 

[3] On 7 November 1998 the respondent was travelling in a motor vehicle 

driven by another person.  The police were following and carried out a 

registration check and were advised that the registration, and what is 

commonly called “Third Party Insurance”, had expired on 17 September.  
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“The vehicle was apprehended”, the police spoke to the respondent about 

permitting the vehicle to be driven in those circumstances, and he replied 

that he did not know that it was unregistered and uninsured.  The expired 

registration label was on the front windscreen of the vehicle.  Both the 

respondent and driver were cautioned by police not to drive any further.  

However, about 25 minutes later, the respondent was seen to be driving the 

vehicle and police followed it.  When it was stopped the respondent was 

subjected to a roadside breath test, and the subsequent breath analysis 

returned a reading of 0.156%.  When asked why he was driving the vehicle, 

the respondent said that he wanted to get it home safely and out of the way.  

It was also then ascertained that his driver’s licence had expired on 

2 November. 

[4] The charges and penalties provided for are: 

Offence Penalty 

1. permitting a person to drive an 

unregistered motor vehicle contrary 

to section 33(1)(b) of the Traffic Act 

$2,000 or 12 months 

2. permitting a person to drive a motor 

vehicle in respect of which a current 

compensation contribution had not 

been paid under Part V of the Motor 

Vehicles Act contrary to section 

34(1) of the Traffic Act 

$10,000 with a minimum $500 for a 

first offence 

3. driving a motor vehicle with a blood 

alcohol concentration of .156% 

contrary to section 19(2) of the 

Traffic Act 

$1,000 or 12 months 

4. withdrawn  
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5. driving an unregistered motor 

vehicle contrary to section 33(1)(a) 

of the Traffic Act 

$2,000 or 12 months 

6. driving a motor vehicle in respect of 

which a current compensation 

contribution had not been paid under 

Part V of the Motor Vehicles Act 

contrary to section 34(1) of the 

Traffic Act. 

$10,000 with a minimum of $500 for a 

first offence 

7. driving a motor vehicle without 

being licensed to do so contrary to 

section 32(1) of the Traffic Act 

$2,000 or 12 months 

8. being the owner of a motor vehicle 

failed to apply to the Registrar to 

have the registration of the said 

vehicle transferred to his name 

within 14 days after the purchase of 

the vehicle contrary to section 20(4) 

of the Motor Vehicles Act 

$2,000 or 6 months 

 

[5] The respondent was convicted of all offences and fined in respect of counts 

1, 2, 5, 6, 7 and 8.  He was fined the one sum of $600.  A fine of $350 was 

imposed on count 3.  It is not the subject of the appeal.  

[6] The only grounds of appeal with which the Court needs to be concerned are: 

(a) that it was not permissible for the learned Magistrate to impose the 

one fine inclusive of a fine for the offences committed against 

s 34(1) of the Traffic Act 1949 (NT), and 

(b) his Worship erred in imposing a fine which was less than  $1,000, 

that is, less than the sum of the minimum penalties applicable to 

counts 2 and 6. 
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[7] The main arguments on appeal go to the ambit and operation of s 18 of the 

Sentencing Act 1995 (NT) relating to the imposition of one fine, in 

circumstances where there are prescribed minimum fines for one or more of 

the offences involved.  His Worship was reminded of the minimum penalty 

requirements by the prosecutor when discussing the fine he proposed to 

impose, but his remarks indicated that he thought the operation of s 18 and 

the totality principle enabled him to set aside the minimum penalty 

requirements. 

[8] There is set out in s 7 of the Sentencing Act a wide range of sentencing 

orders which a court may make.  Included is the power to order an offender 

to pay a fine.  Amongst the criteria to which a court shall have regard in 

sentencing an offender as set out in s 5(2) is the minimum penalty 

prescribed.  The power to make each of the sentencing orders referred to in 

s 7 is repeated at the commencement of the Subdivision or Division of Part 3 

of the Act dealing with each type of sentencing order.  Accordingly, where 

the Act deals with fines in Division 3, it is provided in s 16(1) that where a 

person is found guilty of an offence, the court may, subject to any specific 

provisions relating to the offence, fine the offender.  It is not necessary to 

examine the extent of the qualification, but it goes at least to those offences 

for which the sentence to a term of imprisonment is the only available 

penalty. 

[9] The pecuniary penalty set out at the foot of the various sections and 

subsections in the legislation under which the respondent was charged, is the 
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penalty which is not to be exceeded (Interpretation Act 1978 (NT), s 38C).  

In the case of the offences against s 34(1) of the Traffic Act the penalty at 

the foot of the subsection is – “$10,000, with a minimum penalty of (a) for a 

first offence $500”. 

[10] No submission has been made to the effect that providing for a minimum 

penalty means other than that the court cannot impose a  pecuniary penalty of 

less than the sum of $500 in those circumstances. 

[11] The power to impose one fine under s 18 is limited to circumstances where a 

person is found guilty of two or more offences which are founded on the 

same set of facts or form or are a part of a series of offences of the same or 

a similar character. 

[12] The appellant contends that that power does not enable a court to disregard 

the minimum penalty prescribed for the offences included in the group of 

offences for which one fine is imposed.  For the respondent, it was put that 

s 18 is designed to give courts a discretion to impose a single fine and 

thereby to particularly take into account the totality principle of sentencing.  

I accept that that is a good reason to apply s 18, but I do not accept that in 

exercising that general power the court can avoid the special limitation 

providing for a minimum penalty.  Nor do I consider that it can be used as a 

means of achieving the equivalent effect in respect of a fine of concurrent 

sentences of imprisonment (Sentencing Act, s 50). 
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[13] I do not consider it to be impermissible to utilise the power in s 18 simply 

because one or more of the penalties must be not less than a prescribed 

amount.  However, it is important that if that is done, the sentencer 

expressly identify the amount included in the fine which is attributable to 

the penalty for which a minimum is prescribed. 

[14] The ground of appeal (a) is not made out, (b) is made out.  It was 

permissible for the learned Magistrate to impose one fine including the 

penalties for the offences under s 34(1) of the Traffic Act, but he erred in 

imposing an aggregate which was plainly less than the amount which was 

the minimum which could be imposed in respect of counts 2 and 6.  

[15] It is clear enough from the way in which his Worship approached the fixing 

of the penalty of the one fine for several offences that he was paying regard 

to the totality principle, and that he regarded s 18 as being able to be applied 

contrary to the minimum penalty requirements.  

[16] It is not able to be safely inferred from his Worship’s remarks, when he 

came to impose the fine of $600, the extent to which, if any, he paid regard 

to the minimum of $500 applicable to each of those particular offences.  All 

that is plain is that he had rejected the submission that he must impose at 

least such a sum in respect of each of those matters. 

[17] For the reasons given, the penalty of $600 in respect of the various offences 

for which it was imposed must be quashed.  It is necessary, therefore, for 

this Court to now fix the appropriate penalty.   
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[18] The respondent was 24 years old at the time and had a good work record.  

He is to be treated as a first offender.  It was put to his Worship that he had 

tried to do the right thing.  As he had been drinking he had arranged a sober 

driver to drive his car to his home, and when pulled up by the police was 

only 30 or 40 metres from that destination.  He did not wish to leave the car 

where it was pulled up as he had tools and equipment in it, so he proceeded 

to drive the extra distance.  Immediately after this incident, he attended to 

the registration and compensation contribution requirements. 

[19] As to the fact of the failure to register and “insure”, he claimed not to have 

adverted to the expiry date.  As to his driver’s licence, it was only a few 

days since it had expired and he had not received the customary reminder 

letter from the Motor Vehicle Registry prior to his offending.  

[20] Since fresh sentences have to be imposed the Court has received evidence of 

penalties imposed in the Court of Summary Jurisdiction for like offences.  

That evidence shows that rarely in the significant number of examples 

given, the penalty for “uninsured” exceeds $500.  It is normally coupled 

with a further penalty for driving an unregistered motor vehicle, and for that 

the minimum imposed has been $100, sometimes increasing to, but not 

exceeding $250.  Unlicensed drivers have regularly been penalised as little 

as $100, but on occasion ranging up to $350.  The cases were limited to 

those involving adult offenders.  There is no material relating to penalties 

for failure to transfer registration.  (It is probably because of that failure 
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that the respondent did not receive the usual notice that the registration and 

“insurance” was about to expire). 

[21] I take into account the circumstances of the commission of the offences, that 

they were all part of the one series of transactions, committed over a short 

space of time and that the second group of offences occurred over a very 

short distance.  As to the second series of offending in which the respondent 

was the driver, it cannot be said that he was unaware of the fact that the 

vehicle was unregistered and uninsured, and although that may be regarded 

as an aggravating feature, I bear in mind that he took over the driving of the 

car for the purpose of preserving his property which he might well have 

considered to be at risk if left where it was. 

[22] This is not a case where the prosecutor had not done what was reasonable to 

assist his Worship, nor is the respondent facing the true case against him for 

the first time.  He is not being put in “double jeopardy” (R v Tait and 

Bartley (1979) 46 FLR 386 at 390).  Nor is it a case where his Worship was 

acting leniently (R v Oesenkowski (1982) 30 SASR 212).  His Worship made 

an error of law.  However, I bear in mind that even in those circumstances 

the practice appears to have been that the new sentence is less than that 

which ought to have been imposed at first instance. 

[23] The convictions are affirmed.  The fine of $600 is quashed.  In lieu thereof 

the respondent is fined $500 for each of the offences relating to the driving 

of a motor vehicle in respect of which a current compensation contribution 
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had not been paid.  I consider that fines of $100 each for each of the 

offences relating to the driving of an unregistered motor vehicle, $100 for 

driving without a licence and $100 for failure to transfer the registration, a 

total of $400, would be appropriate.  However, in all the circumstances the 

fine will be $25 on each count, a total of $100 for those offences and $1,100 

in all. 

[24] The fine of $350 is undisturbed, as are the victim impact levies and the 

order for disqualification from driving or obtaining a driver’s licence.  

[25] I will hear counsel as to the question of imprisonment in default of payment 

and in respect of time to pay.  

------------------------------------------------------------ 


