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IN THE SUPREME COURT 

OF THE NORTHERN TERRITORY 

OF AUSTRALIA 

AT ALICE SPRINGS 

 

No. JA 40 of 1996 

(9611021) 

 

  BETWEEN: 

 

  MARK DIXON 

     Appellant 

 

  AND: 

 

  LEONARD DAVID PRYCE 

     Respondent 

 

CORAM: MILDREN J 

 

 

REASONS FOR JUDGMENT 

 

(Delivered 26 September 1996) 

 

 This is an appeal against sentence pursuant to the provisions of the 

Justices Act. 

 

 The appellant in this matter was charged as follows: 

 

1. That on 22 May 1996 at Alice Springs, being a person who was 

disqualified from holding a drivers licence, drove a motor vehicle on a 

public street. 

 

 Contrary to s 31(1) of the Traffic Act. 

 

2. That on 22 May 1996 at Alice Springs, being required under the Traffic 

Act to submit to a breath analysis, failed to provide, in accordance with 

the directions of the person carrying out the breath analysis, a sample of 

breath sufficient for the completion of a breath analysis. 
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 Contrary to s 20(1) of the Traffic Act. 

 

3. On 22 May 1996 at Alice Springs, drove a motor vehicle on a public 

street, namely South Terrace, in a municipality, at a speed faster than 

sixty kilometres an hour, namely ninety kilometres an hour.  

 

 Contrary to reg 50(1)(a) of the Traffic Regulations. 

 

 The facts in this case were that at about 4.25 pm on 22 May 1996 the 

appellant was driving a Toyota Crown motor vehicle towards Alice Springs 

along South Terrace.  Police took up a position behind the vehicle and found 

that over a distance of one kilometre it travelled at ninety kilometres an hour.  

The appellant was stopped and given a roadside breath test.  He was then 

arrested for the purpose of a breath analysis and taken back to the police 

station.  He was given instructions on how to supply a sufficient sample of his 

breath but failed to provide the sample on the first occasion.  The process was 

explained to him again and he had a second try, but again failed to supply a 

sufficient sample for analysis.  Asked if there was any reason why he was 

unable to do so, he said “No reason”.  The appellant had been disqualified for 

a period of six years on 18 August 1994.  He was asked why he was driving 

whilst disqualified and said “I want to serve my time in the big house.  I have 

already done two years”.  

 

 Counsel for the appellant submitted to the learned Magistrate that the 

appellant, who was thirty-three years of age, ordinarily lived at Napperby with 

his wife and their four children and a granddaughter.  The car belonged to his 

sister who lived at Amoonguna.  The appellant had come into Alice Springs 
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with his family on 22 May to visit his daughter who was in hospital.  He had 

been working recently and it was also his intention to buy some clothes. 

 

 The appellant claimed through his counsel that he had been drinking some 

moselle and beer with a group of people when he had an argument with his 

wife.  As a result, the wife left and the appellant thought that she may have 

gone to an hotel.  The appellant borrowed his sister’s car to go looking for her 

and was driving around looking for her when he was pulled over by the police. 

 

 It was also drawn to the attention of the Court that the appellant was born 

on Napperby Station.  He was a “Mudjera man” who went to school at 

Napperby and did some schooling at Yirara College.  He had worked on a 

number of stations doing stock work and still was engaged occasionally doing 

stock work when it was available. 

 

 The appellant had a number of prior convictions for similar offences.  

Between 17 October 1991 and 18 August 1994 the appellant had been 

convicted on five occasions for driving whilst disqualified.  On the last 

occasion he had been sentenced to twelve months imprisonment for that 

offence.  He also had six prior convictions for driving in excess of .08 per cent 

during the period from 27 April 1990 to 18 August 1994. 

 

 It would appear from his prior record of convictions that the appellant 

had last been released from prison in about the middle of February 1996. 
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 The only other matter that should be mentioned is that the appellant had 

pleaded guilty to the offences and had been dealt with by the learned 

Magistrate on the day after the offences had occurred. 

 

 The learned Magistrate’s remarks on sentencing are extremely brief and I 

set them out in full: 

 

 “Okay, Mr Dixon, stand up.  I don’t think there’s really anything that I 

can say to you that I am sure hasn’t been said before.  When you drink it 

would seem you drive.  When you drive you get picked up and you get 

gaoled.  If you want to watch your kids grow up at all I suspect you’re 

going to have to stop drinking at all otherwise you are just going to 

continue to go back to gaol.” 

 

 The learned Magistrate then imposed the following sentences: 

 

1. For the charge of driving whilst disqualified, the appellant was 

convicted and sentenced to a period of imprisonment of twelve 

months. 

 

2. On the charge of failing to supply a sufficient sample of his breath, 

the appellant was convicted and sentenced to a period of 

imprisonment of twelve months. 

 

 This sentence was ordered to be served cumulatively upon the 

sentence of twelve months for driving whilst disqualified. 

 

3. On the charge of speeding, the appellant was convicted without 

further penalty. 

 

 The learned Magistrate set a non-parole period of fifteen months and 

ordered the sentence to date from 22 May. 
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 The appellant was also disqualified for a period of five years commencing 

from 22 May. 

 

 The grounds of appeal as set out in the notice of appeal are as follows: 

 

“(a) That the said sentence imposed by the learned Stipendiary Magistrate 

was in all the circumstances manifestly excessive. 

 

(b) That the learned Stipendiary Magistrate gave undue weight to the 

prior convictions of the appellant when sentencing. 

 

(c) That the learned Stipendiary Magistrate imposed a sentence of 

imprisonment which was not proportional to the objective 

circumstances of the offence. 

 

(d) That the learned Magistrate failed to give due regard to the principle 

of totality.” 

 

 The sentences which the learned Magistrate imposed in relation to counts 

1 and 2 were the maximum penalties prescribed by the legislature.  The 

maximum penalty for the charge of speeding is $2,000 or imprisonment for six 

months. 

 

 One difficulty which the appellant faces is that the Magistrate’s 

sentencing remarks are so exiguous that it is not possible to tell precisely why 

it was that she imposed the sentences that she did other than by inference.  

Nevertheless the fact that the learned Magistrate imposed the maximum 

penalty for each of the first two counts and then made those penalties 

cumulative upon each other speaks for itself.  As I said in Nabanardi v Minner 

(1992) 62 A Crim R 325 at 331-2: 
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 “As their Honours pointed out in Veen (No 2), [Veen v The Queen (No 2) 

(1988) 164 CLR 465] the maximum is reserved for those cases falling 

within the worst category of case ... the appellant’s prior convictions are 

obviously relevant to illuminate his moral culpability or to show a need to 

impose condign punishment to deter him and others from offending again, 

and it was not without significance that his last prior conviction for this 

offence occurred only some twenty-one months previously when he was 

sentenced to three months imprisonment and released after serving one 

month upon a good behaviour bond for two years.  However, there is no 

principle that a conviction for a subsequent offence must of necessity 

result in a more severe sentence than had previously been imposed in the 

past.  Such an approach would result in the imposition of a fresh penalty 

for past offences rather than the imposition of a penalty which reflects the 

gravity of the offence.”  

 

 The above passage was cited with approval by Kearney J in Marshall v 

Llewellyn (1995) 79 A Crim R 49 at 52. 

 

 At p 52 and 53 of that decision His Honour reviewed a number of 

authorities dealing with the relevance of prior convictions and the use that can 

be made of them by the sentencer.  In Hoare v The Queen (1989) 167 CLR 348 

at 354 the High Court, in a joint judgment of five justices, said: 

 

 “... a basic principle of sentencing law is that a sentence of imprisonment 

imposed by a court should never exceed that which can be justified as 

appropriate or proportionate to the gravity of the crime considered in the 

light of its objective circumstances (see Veen v The Queen [No 2] (1988) 

164 CLR 465 at pp 472, 485-6, 490-1, 496.” 

 

 Kearney J concluded at p 53: 

 

 “The ‘objective circumstances’ exclude matters personal to the offender 

such as his prior criminal history.  Insofar as the analysis by Angel J in 

Mulholland (1991) 102 FLR 465 at 477-9, with which Asche CJ agreed, 

may involve treating a prior criminal record as one of the ‘objective 

circumstances’ of an offence, thereby raising the upper limit of the 
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sentence which may be imposed, I respectfully disagree with it.  I do not 

think those observations are binding on me; see Hepburn v TCN Channel 

Nine [1984] 1 NSWLR 386 at 390-1.  I take the same approach to 

observations by the Full Court of the Federal Court in Omar (1991) 55 A 

Crim R 373 at 379-80 on the sentencing significance of a prior criminal 

record.  However, I bear in mind the problem of semantics which bedevils 

this topic. 

 

 A prior criminal record, alone or combined with other ‘unfavourable 

factors’ may result in the offender  receiving a sentence which is the same 

as that which is proportional to the ‘objective circumstances’ of the 

offence - the upper limits of the sentence which may properly be imposed 

- but no more.  See generally Punch (1993) 9 WAR 486 at 493-6; 67 A 

Crim R 46 at 52-5 per Murray J.” 

 

 With the greatest of respect, I do not agree with the observation by 

Kearney J that a prior criminal record can never be taken into account as one 

of the objective circumstances of an offence.  In Veen v The Queen (No 2) 

(1988) 164 CLR 465 at 477-8, the majority of the High Court said: 

 

 “There are two subsidiary principles which should be mentioned.  The 

first is that the antecedent criminal history of an offender is a factor 

which may be taken into account in determining the sentence to be 

imposed, but it cannot be given such weight as to lead to the imposition 

of a penalty which is disproportionate to the gravity of the instant 

offence.  To do so would be to impose a fresh penalty for past offences:  

Director of Public Prosecutions v Ottewell [1970] AC 642, at p 650.  The 

antecedent criminal history is relevant, however, to show whether the 

instant offence is an uncharacteristic aberration or whether the offender 

has manifested in his commission of the instant offence a continuing 

attitude of disobedience of the law.  In the latter case, retribution, 

deterrence and protection of society may all indicate that a more severe 

penalty is warranted.  It is legitimate to take account of the antecedent 

criminal history when it illuminates the moral culpability of the offender 

in the instant case, or shows his dangerous propensity or shows a need to 

impose condign punishment to deter the offender and others from 

committing further offences of a like kind.  Counsel for the applicant 

submitted that antecedent criminal history was relevant only for a 

prisoner’s claim for leniency.  That is not and has never been the 

approach of the courts in this country and it would be at odds with the 
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community’s understanding of what is relevant to the assessment of 

criminal penalties.”  

 

 In my view, it is entirely artificial to assess the criminality of an offender 

by excluding from the objective circumstances prior offences, where they 

illuminate the offender’s moral culpability for the instant offence.  Indeed, it 

is common for the legislature in this territory and elsewhere to prescribe 

higher maximum penalties where the offender has a prior conviction for the 

same offence.  The moral culpability of this offender is, in my view, 

illuminated by the fact that he has five prior convictions for the same offence 

over a very short period and for which he has received sentences of 

imprisonment (including the maximum penalty) in the past.  

 

 The fact that a prisoner has a prior conviction for the same offence may 

be treated as part of the objective circumstances of the offences is recognised 

not only in Mulholland and Omar to which Kearney J referred, but also by the 

Court of Criminal Appeal when re-sentencing in R v Baumer (unreported) 20 

March 1989 per Nader J at p 9 and per Kearney J at p 22. 

 

 Be that as it may, it is difficult to see how in this case the objective 

circumstances of the offence warrant the imposition of a maximum penalty.  

The facts as put to the learned Magistrate indicated that the appellant h ad 

acted impulsively following an argument with his wife and after he had been 

drinking with others.  He had borrowed the vehicle in order to find his wife 

whom he thought had gone drinking at one of the hotels.  Whilst I have no 

doubt that the appellant’s conduct warranted an immediate sentence of 

imprisonment, it is difficult to see, even though making proper allowance for 
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his prior convictions, that his conduct overall placed his offending in the worst 

category of case.  Some weight also should have been attached to his guilty 

plea. 

 

 The same may be said in relation to his offence of failing to supply a 

sample of his breath.  He had no prior convictions for this offence, but he did 

have six prior convictions for exceed .08 per cent.  On each of those occasions 

he had very high readings - indeed five of them exceeded .2 per cent and the 

sixth reading was .161 per cent.  It is obvious that in the past he had had no 

difficulty in providing a sample of his breath even whilst he had readings as 

high as .279 per cent, .270 per cent or .260 per cent.  There is no suggestion in 

this case from the facts as put to the learned Magistrate that the appellant was 

staggering, incoherent, unsteady on his feet or had any of the other observable 

consequences of one who is severely intoxicated, nor was it suggested that he 

was so blind drunk that he was unable or had difficulty in following the 

instructions that were put to him by the police officer when asked to provide a 

sample.  From this it may be inferred that the appellant’s failure to provide a 

sufficient sample was deliberate, because he believed his blood alcohol 

reading would probably exceed .08 per cent.  However, there is nothing in the 

facts to suggest what level of intoxication he in fact had.  Looking at the 

objective circumstances of this offence, even in the light of his prior 

convictions of exceed .08 per cent, I am unable to see how the maximum 

penalty was warranted. 
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 It goes without saying that I would regard an accumulation of both 

sentences as manifestly excessive, even having regard to the fact that the 

learned Magistrate convicted the appellant without penalty for the speeding 

charge. 

 

 In those circumstances, it is unnecessary for me to dilate further on the 

other aspects of this appeal. 

 

 I turn now to consider what, in my view, is the appropriate sentence.  In 

relation to count 1, I consider an appropriate sentence is imprisonment for 

nine months.  In relation to count 2, I consider an appropriate sentence is 

imprisonment for four months.  It was not suggested that it would be wrong in 

principle to order that these sentences be served cumulatively, provided that 

the Court had regard to the totality principle, see Marshall v Llewellyn, supra, 

at 54-5; Ebateringa v Boldiston (1989) 8 MVR 413; R v Scanlon (1987) 89 

FLR 77; Henry v The Queen (Court of Criminal Appeal, unreported, 11 April 

1991).  Having regard to the fact that the learned Magistrate did not impose 

any penalty for the speeding charge, I do not consider a total sentence of 

thirteen months imprisonment is excessive so as to require the whole or some 

part of the sentences to be served concurrently.  

 

 I consider an appropriate non-parole period to be six months. 
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 Accordingly, the sentences in relation to counts 1 and 2 imposed by the 

learned Magistrate are set aside and in lieu thereof I impose the following 

sentences and make the following orders: 

 

 On count 1, the appellant will be imprisoned for nine months and 

disqualified from holding or obtaining a drivers licence for a period of five 

years.  On count 2, the appellant will be imprisoned for four months, 

cumulative upon count 1. 

 

 I fix a non-parole period of six months. 

 

 The sentences are ordered to commence from 22 May 1996.  In my 

opinion, the learned Magistrate had no power to backdate the period of licence 

disqualification and I order it to commence from 23 May 1996. 

 

________________________________ 

 


