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IN THE SUPREME COURT 
OF THE NORTHERN TERRITORY 
OF AUSTRALIA 
AT DARWIN 
 
 
No. SC 84 of 1994 
 
 BETWEEN: 
 
 N.T. GAS PTY LTD 
  Plaintiff 
 
 AND: 
 
 ERIC NEWHAM HOLDINGS PTY LTD 
  First Defendant 
 
 AND: 
 
 KUKJE CORPORATION 
  Second Defendant 
 
 AND: 
 
 WILLIAMS BROTHERS ENGINEERING 
 PTY LTD 
  Third Defendant 
 
 AND: 
 
 CMPS & F PTY LIMITED 
  Fourth Defendant 
 
 AND: 
 
 QBE INSURANCE LIMITED 
  Fifth Defendant 
 
 
 
CORAM:   MARTIN CJ. 
 
 
 
 REASONS FOR JUDGMENT 
 
 (Delivered 18 August 1995) 
 
 
 

  The first, third, and fourth defendants apply for 

orders designed to having certain questions arising on the 
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pleadings determined before the trial of the proceedings (Rule 

47.04 Supreme Court Rules).  The first defendants on the one 

hand and the third and fourth defendants together, on the 

other, are hereafter referred to collectively as "the sets of 

defendants".  Relevantly, by definition in r1.09, "question" 

means a question, issue or matter for determination by the 

Court, whether of fact or law, raised by the pleadings.  For 

these purposes it is assumed that the pleadings will remain as 

they were at the time the application was made. 

  Broadly, the questions which have arisen are:  

  (1) As between the plaintiff and the applicants  

  (a) whether any of the plaintiff's causes of 

   action, as pleaded, are barred by the  

   Limitation Act; 

  (b) if so, whether an extension of time should be  

   granted to the plaintiff to commence that  

   action or actions. 

  (2) As between the plaintiff and third and fourth 

defendants, whether the plaintiff is precluded 

from bringing its action against them by reason 

of a contractual limitation. 

 

  It is relevant to take into account a number of 

factors, including the nature of the case.  The plaintiff's 

claims arise out of the construction of a portion of a natural 

gas pipeline in the top end of the Territory.  It alleges that 

on 1 July 1985 it entered into an agreement with the first and 

second defendants, known together as "Newham International", 
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for the construction for reward of the pipeline.  It sets out 

in the statement of claim: 

  (a) express terms of the written agreement 

including some going to the standards of care, 

skill and workmanship to be applied by those 

defendants in undertaking the work, the 

materials to be used, and certain specific 

requirements going to the construction process; 

and 

  (b) an allegation that it was "an implied term of 

the agreement, or alternatively Newham 

International owed the plaintiff a duty of 

care, skill and diligence in the performance of 

the work ... and to ensure that proper and 

sufficient materials were used therefore." 

 

  It is alleged that the third and fourth defendants  

carried on business as engineers under the name of "Williams 

Brothers - CMPS Engineers", and that an agreement was entered 

into with them on 2 December 1986 whereby they agreed to plan, 

survey and manage the construction of the pipeline for fees.  

The plaintiff again sets out in the statement of claim: 

  (a) express terms of the written agreement going to 

the standards of care, diligence and skills to 

be applied by the engineers; and 

  (b) that it was an implied term of the agreement, 

or alternatively the engineers owed a duty of 

care to the plaintiff, to carry out the work 

the subject of the engineers' agreement with 
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all due skill, care and diligence of an 

engineer conducting such work. 

 

  The plaintiff then alleges that the pipeline was 

constructed in 1985 and 1986; that in consequence of specified 

breaches of contract, or negligence on the part of the 

applicants, the plaintiff suffered loss and damage.  It does 

not allege when any of the events giving rise to the alleged 

causes of action took place. 

  There is endorsed on the writ a statement that the 

plaintiff will seek an extension of time pursuant to s44 of 

the Limitations Act.  The cause or causes of action in respect 

of which it is proposed such an extension will be sought is 

not specified.  No application has been made.   

  The defence of the first defendant, inter alia, 

states that:  
  "... this action is not maintainable against the 

First Defendant by reasons of the provisions of 
section 12 of the Limitation Act, 1981 and the First 
Defendant opposes the Plaintiff's application 
pursuant to the provisions of section 44 of that Act 
for an extension of the limitation period to the 
date of filing of the Writ"  

(Presumably that pleading is intended to apply to all causes 

of action raised against that defendant).  Section 12 of the 

Limitation Act relevantly provides that actions founded on 

contract and on tort are not maintainable after the expiration 

of a limitation period of 3 years from the date on which the 

cause of action first accrues to the plaintiff. 
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  There is no defence filed on behalf of the second 

defendant and, at the time of hearing this application, it was 

uncertain as to whether or not it had been served. 

  The third and fourth defendants likewise plead the 

bar arising from s12 of the Act.  They also raise an express 

term of the engineers' agreement: 
  "The liability of the Engineers to the Manager ... 

shall be limited ... in time, to claims made prior 
to the second anniversary of the giving of 
acceptance of each Stage of the  work", 

and assert that the second anniversary of the giving of 

acceptance of the relevant stage of the work was in or about 

1989. 

  Both sets of defendants have also filed a summons 

seeking judgment upon the ground that there is a good defence 

on the merits, but do not presently pursue them.  The third 

and fourth defendants, by their counsel, on the hearing of 

those applications categorically say that if these issues are 

not otherwise dealt with prior to trial they will bring on 

their application for judgment for hearing.    

  Evidence relied upon by the applicants in support of 

these applications shows: 

  1. The contract price for the building of the 

pipeline was approximately $17m. 

  2. The plaintiff's claim amounts to a sum in 

excess of $4m for damages.   

  3. The applicants will argue that practical 

completion of the pipeline work under the 

contract was achieved by the end of 1986, and 

thus actions or claims under that contract were 
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long barred by the time the writ was issued, on 

23 June 1993. 

  4. If there was any damage such as to give rise to 

a cause of action in negligence, it was caused 

prior to December 1988, and similarly any 

action in respect of that was barred long 

before the writ was issued. 

  5. Any such damage was known to the plaintiff well 

before a period of 12 months prior to the 

commencement of the proceedings (s44(3)(b)(i)). 

  6. If a trial is to be conducted: 

   (a) it could take up to 6 weeks and would 

include evidence as to (i) the work 

carried out; (ii) the nature and extent of 

the alleged defects and their 

significance; (iii) how the defects could 

have been avoided; (iv) the nature, extent 

and value of the work required to remedy 

the defects. 

   (b) Evidence would be required to be gathered 

from experts on a variety of matters in 

preparation for trial at significant cost 

- "many tens of thousands of dollars". 

   (c) The third and fourth defendants may seek 

contribution from the first defendant, and 

third party proceedings against 

manufacturers of some pipeline components 

may be taken. 
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   (d) Discovery would be extensive and 

expensive, the estimates ranging between 

$20,000 to $100,000.  That assumes 

discovery on all issues. 

   (e) The first defendant asserts that an 

investigation of the pipeline by it with a 

device known as an intelligent pig could 

cost of the order of $900,000. 

 

  The parties seem to agree that a trial of the 

limitations issues, prior to trial of the action, would take 

but two days.  The applicants say that this would avoid the 

substantial costs of further interlocutory steps and trial, 

and the involvement of potential parties. 

  The plaintiff opposes the applications.  Its 

evidence shows:   

  (1) it first became aware of significant defects in 

the pipeline during the latter half of 1992; 

  (2) approximately 20 people have been involved in 

monitoring the pipeline and the defects since 

1986, and since October of that year 

approximately 6 surveys and investigations have 

been conducted over various parts of the 

pipeline; 

  (3) if the limitations issues were to be dealt with 

prior to trial:  

   (a) it would be likely that evidence would be 

led from several people as to the 
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investigations, and some of those people 

no longer reside in the Territory;  

   (b) there would be expense of about $10,000 to 

$15,000 in arranging for the attendance of 

those witnesses if required for cross-

examination;   

   (c) other expense may be incurred for further 

and other investigations and attendances 

on witnesses;   

   (d) duplication of costs may arise if the 

matter proceeds to trial on the merits in 

relation to those witnesses, conferences 

with counsel, and further analysis and 

investigation of the damage to and defects 

in the pipeline.  Although it is not 

expressly referred to, it is reasonable to 

take into account the costs of solicitors 

and counsel upon the hearing of the 

applications which might also be 

duplicated to some extent if there was a 

trial on the merits thereafter;   

   (e) as to the contract limitation defence, the 

plaintiff asserts it will need to adduce 

evidence from a variety of deponents 

concerning notice of acceptance for each 

stage under the agreement.   
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  It was indicated in argument that the plaintiff may 

also seek to adduce in evidence other material going to the 

interpretation of the contractual limitation clause.  I note 

that trial on the merits would also involve assessment of 

damages. 

  There was no cross-examination of any of the 

deponents on the affidavits from which this material has been 

drawn, and there is no greater particularity than set out 

herein.  None of the matters here under consideration directly 

involve the fifth defendant and it is not a party to the 

applications. 

  It is undesirable that the Court should, at this 

stage, on the available material, venture upon consideration 

of the possible outcome of the questions which it is sought to 

have determined prior to trial.  Suffice it to say that on the 

pleadings as they stand and evidence put forward, there are a 

number of issues of fact and law involved (see further later). 

For example, as to the statutory limitation point, there 

appears to be a substantial issue in the tort claim as to when 

the damage complained of by the plaintiff arose, and when it 

became aware of that, or any other, material fact to provide 

the foundation required under s44(3)(b)(i).  It seems that 

test is objective (Sola Optical Australia Proprietary Limited 

v Mills (1987) 163 CLR 628 at p636).  In relation to the 

contract claims and limitations in respect thereof, there are 

foreshadowed disputes as to matters arising under the 

provisions of the contract, and as to the application of the 

contract limitation provision to the facts as might be found. 
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  Procedure 

  By the endorsement on the writ the plaintiff simply 

states that it "will apply" for an extension of time under 

s44.  No other detail is given and the extent to which the 

endorsement may amount to an admission has not been thus far 

explored.  But, for these purposes, I will assume that it has 

it in mind to apply for extensions, in relation to both causes 

of action against both sets of defendants.  The statute 

provides that where an extension of time is sought, the 

process by which the action is instituted must be endorsed 

with a statement to the effect that the plaintiff "seeks" an 

extension of time pursuant to s44.  No point was taken by any 

of the defendants by reason of that default, see CTG Pty Ltd v 

Clark and Gillooly and Yamamori (Hong Kong) Limited (Court of 

Appeal, Northern Territory, 9 December 1992, unreported).  

Rule 46.02 provides that an application to the Court may be 

made by summons, unless the Court otherwise orders, and such a 

power may be exercised by the Court of its own motion, 

r1.10(2).  There appears to be little judicial consideration 

of the appropriate procedure, but see Hill v Parke Davis and 

Co. Ltd (1985-86) 41 SASR 349 at 359.   

  The particular provision for endorsement on the writ 

does not appear to be common and it is not necessary to 

decide, in this case, whether or not a plaintiff making such 

an endorsement can be obliged to bring forward its application 

for extension of time prior to trial.  In any event, the 

contractual limitation issue stands apart from that based on  
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the statute, but is germane to the plaintiff's right to 

proceed against the third and fourth defendants. 

  The matter is before me pursuant to order 48, and, 

under r48.11(4), I have charge of the proceedings and power to 

make such orders and give such directions as I think fit in 

order to achieve the objects of the Rule.  It is thus open to 

me to make orders and directions with a view to having all or 

some of the issues dealt with prior to trial if that is 

appropriate, notwithstanding that any party may not have 

proceeded with a substantive application. 

  These powers may help to overcome problems that 

might otherwise arise in relation to burden of proof.  It was 

put that if the plaintiff applied for an extension of time it 

would bear the burden.  On the other hand, if it was left to 

the defendants to apply for summary judgment, they would bear 

it.  As to some aspects of the onus of proof, in respect of 

which I make no ruling for the present, reference might be 

made to Pullen and Another v Gutteridge Haskins and Davey Pty 

Ltd [1993] 1 VR 27 at p72-76, Tucker v Burran Constructions  

(Court of Appeal, Western Australia, 10 September 1993, 

unreported), and Webster and Another v Lampard (1993) 116 ALR 545. 

  None of the parties has yet expressly indicated the 

precise grounds upon which any contemplated application might 

be made, although, the inference arising from the way in which 

this application has been conducted, indicates that the 

applicants are only relying on the limitation issues, both 

statutory and contractual, and the plaintiff may be attempting 

to utilise only the provisions of s44(3)(b)(i). 
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  The discretion 

  "The discretion is general.  Of course it is a 

judicial discretion, and there must be sufficient reason for 

exercising it;" per Jessel MR in Emma Silver Mining Company v 

Grant (1879) 11 Ch. D. 918 at p926.  Reference is there made 

to the circumstances in other cases, and in that case, 

including considerations going to expense, the probabilities 

that trial of the issue will put an end to the action and the 

simplicity of the issues.  Polskie v Electric Furnace Co Ltd  

[1956] 2 All ER 306 was also put forward but is 

distinguishable in that it deals with an application to have 

the general questions of liability and damages tried 

separately.  That case was referred to by Hudson J in George 

Wimpey and Co Ltd v Territory Enterprises Pty Ltd [1966] VR 

312, where the application, for determination of issues prior 

to trial, was made by the plaintiff.  The plaintiff desired to 

avoid being placed in a position of having to conduct a 

lengthy and expensive trial on difficult questions of fact 

only to find, at the end that, notwithstanding its success on 

the trial of those questions, all its time and effort had been 

wasted because the Court decided that because of the 

construction of documents the plaintiff had no cause of 

action.  Not unlike the position which might arise in this 

case from the contractual limitation involving the third and 

fourth defendants.  At p317 his Honour spoke of "a clear line 

of demarcation" between the issues in question and the rest of 

the case being a relevant consideration.  Those, and other 

cases, were reviewed by the Full Court of the Supreme Court of 
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Victoria in Dunstan v Simmie and Co Pty Ltd [1978] VR 669.  

Young CJ and Jenkinson J at p671 said: 

 
  "... although every case must depend upon its own 

facts, it will as a general rule only be appropriate 
to order that a preliminary issue be isolated for 
determination before trial where the determination 
of the issue in favour of the plaintiff or the 
defendant will put an end to the action or where 
there is a clear line of demarcation between issues 
and the determination of one issue in isolation from 
the other issues in the case is likely to save 
inconvenience and expense ...". 

 

  It appears from the editor's note at p672 that 

McInerney J was of the same mind.  With respect, I adopt that 

formulation in this matter.   

  In Tilling v Whiteman [1980] AC 1 at p17, their 

Lordships again protested against the practice of allowing 

preliminary points to be taken "since this course frequently 

adds to the difficulties of courts of appeal and tends to 

increase the cost and time of legal proceedings".  At p25 

Lord Scarman, having indicated that after the initial 

determination and appeal process, the case had to go back to 

the County Court to be tried. "Preliminary points of law are 

too often treacherous shortcuts.  Their price can be, as here, 

delay, anxiety, and expense". 

  Reference was also made to Magman International Pty 

Ltd and Ors v Westpac Banking Corporation (1991) 32 FCR 1 and 

Wardley Australia Ltd and Another v Western Australia (1992) 

175 CLR 514; although there are passages in each of those 

judgments which would tend to weigh the balance heavily 

against limitation issues being decided in interlocutory 

proceedings, those comments must be seen in the context of 
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cases and, in my view, were restricted to the circumstances 

arising in them.  Sola Optical was a case more to the point.  

It was an appeal arising from a determination of an 

application for an extension of time as a preliminary issue 

under the identical provisions of the South Australian 

Limitation of Actions Act.  That procedure was not criticised. 

  Many of these cases confirm, however, that 

determination of preliminary issues in interlocutory 

proceedings are not necessarily final given the appellate 

process, which necessarily involves more expense.  If the 

ultimate outcome is that a trial is to be had it would have 

been significantly delayed. 

  Conclusion 

  At first blush it would be attractive to order that 

all the limitations issues be determined prior to trial.  

However, it is not possible to make any reasonable estimate of 

the probable or even possible outcome.  That may not bear much 

weight of itself, since the determination in favour of the 

plaintiff on any count would at least remove that burden to 

its possible success.  On the other hand, if there was any 

determination against the plaintiff, it may or may not be able 

to pursue some aspects of its claims against one or more of 

the applicants. 

  There are many issues upon which the Court is 

invited to embark at this stage.   

  (a) In respect of both sets of defendants, the 

plaintiff claims in contract and tort (I assume 

for these purposes that there is no distinction 
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to be made between third and fourth 

defendants). 

  (b) In respect of both causes of action and in 

respect of both sets of defendants, there is an 

issue as to whether all or any of the 

plaintiff's claims are barred by the statute. 

  (c) In respect of both causes of action and in 

respect of both sets of defendants, there is an 

issue as to whether any statutory bar on all or 

any of the plaintiff's claims ought to be set 

aside by granting an extension of time. 

  (d) In respect of the third and fourth defendants, 

and in respect of both causes of action, there 

is an issue as to whether all or any of the 

plaintiff's claims are barred by the 

contractual limitation.  

 

  It may be that one or more issues are capable of 

being resolved by a common finding of fact, but that is not 

readily apparent at this stage.  I consider that the 

applicant's have underestimated the complexity of the matters 

to be determined both as to fact and law. 

   

  Conclusion 

  I an not satisfied, on the material available, that 

determination of the preliminary issues can be achieved 

without major expense and the possibility of undue delay in 

the pre trial process.  It cannot be confidently said that a 

determination of the issues will put an end to the action.  
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After all, there are included in the issues those going to the 

removal of the statutory limitation bar.   There is a 

demarcation between these issues and others in the case, but 

not such as to presently satisfy me that embarking upon them 

is likely to save inconvenience and expense. 

  It may be that after discovery the position will be 

clearer. I am prepared to hear counsel as to whether it would 

be appropriate to order discovery limited to these issues as 

the first step in that process. 

  The applications are dismissed.  The question of 

costs is adjourned. 

 ____________________________ 


