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Introduction
The applicant seeks to appeal against his conviction on 3 November 2009 following a trial by jury of the offence in count 1 on the indictment dated 23 October 2009, namely having maintained an unlawful relationship of a sexual nature with a child under the age of 16 years between 18 July 1995 and 30 November 1998 at Palmerston and other places in the Northern Territory. 	Application Book (AB) 6, 17.  The child (HM) was his former stepdaughter.  The applicant was sentenced to eight years imprisonment with a non-parole period of five years and eight months.  The sentence was ordered to commence on 25 May 2009.  
Because time within which to give notice of appeal or application for leave to appeal expired on 1 December 2009 the applicant requires an extension of time under s 417 of the Criminal Code.  He applied for such an extension on 1 February 2016 and served that application on the Director of Public Prosecutions (DPP) on 25 February 2016.  Because his proposed appeal does not involve a question of law alone he also requires leave under s 410(b) of the Criminal Code.  
On 6 June 2016, a single judge refused the application for an extension of time and refused leave to appeal.  On 10 June 2017, the applicant made application under s 429(2) of the Criminal Code for the matter to be determined by the Court of Criminal Appeal constituted by three judges.
No complaint is made about the summing up or any other conduct of the trial judge.  The applicant’s complaints all relate to the conduct of the barrister who appeared on his behalf at the trial, Ian Read, who was employed by the Northern Territory Legal Aid Commission (NTLAC).  Affidavit evidence of the applicant and a number of other people was filed by the applicant and affidavits of Mr Read and Julie Franz, a solicitor employed by the NTLAC, were filed by the respondent.  The deponents gave evidence during the hearing of this application.
Background
The offending relevant to the charge was alleged to have occurred on various occasions and at various locations in Queensland, Western Australia and Darwin between October 1993 and November 1998.  HM was born on 8 March 1983.  Her mother (MM) married the applicant in January 1994.  The family began living in Darwin in 1995.  The applicant and MM separated on 30 November 2007.  
The applicant was arrested in South Australia on 18 November 2008 and was in custody until 20 April 2009 when he was released on bail.  The trial commenced with voir dire proceedings on 26 October 2009.  The trial before the jury took place between 28 October 2009 and 3 November 2009.  The NTLAC also represented the applicant during sentencing proceedings which concluded on 20 November 2009.
	The voir dire hearing which was conducted on 26 and 27 October 2009 concerned the admissibility of certain evidence.  This included evidence of a pretext telephone conversation between MM and the applicant on 7 March 2008 (which was wholly excluded), and evidence of certain admissions made by the applicant to MM on 30 November 2007 when she told the applicant to leave the family home (the admissions of 30 November 2007).  The applicant gave evidence during the voir dire.  For reasons which will become apparent, it is significant that in the course of giving his ruling in the voir dire on 27 October 2009 the trial judge expressed some reservations about the reliability of the applicant’s evidence. 	See paragraph 52 of the ruling quoted in [49] below.
The trial proper began on Wednesday, 28 October 2009.  The Crown called HM, MM, HM’s younger brother (RM), and James Parkhill.  On Friday, 30 October the defence called three witnesses – Justin Bray (HM’s husband), and Dominic and Lorelle Pappalardo (previously neighbours of the applicant and his family for about 10 years in Darwin).  The trial was then adjourned to the following week for addresses and summing up.  The jury returned its verdict of guilty on count 1 on Tuesday, 3 November 2009.
Grounds of appeal
The proposed grounds of appeal are:
	that the applicant’s counsel refused to allow the applicant to give evidence in his defence (Ground 1);
	that the applicant’s counsel failed to adequately advise the applicant that the decision whether the applicant gave evidence before a jury was his and his alone (Ground 2);
	that the applicant’s counsel failed to adequately cross-examine the prosecution witnesses central to the case upon whom the prosecution principally relied, namely HM and MM (Ground 3); and
	that the applicant’s counsel failed to call an important potential witness as part of the applicant’s defence, namely his sister-in-law Tanya Smythe (Ground 4).

	During the hearing of the appeal counsel for the applicant abandoned Ground 3.



Applications for extension of time and leave to appeal
Relevant principles
	The principles applicable to the determination of an application to extend time are well-established.  They were summarised by Rice J in Green v The Queen as follows: 	(1989) 95 FLR 301 (NTCCA) at 312 (Asche CJ and Kearney J agreeing).  That summary was subsequently adopted by Riley CJ in Stamp v The Queen [2012] NTCCA 15 at [12]. 

	An extension of time within which to appeal from conviction will not be granted as a matter of course. In every case the Court will require substantial reasons to be shown why an extension should be made.

Where an appeal is lodged after the lapse of a considerable period of time, exceptional circumstances have to be established before the Court will be justified in granting an extension of time.
After a lengthy delay, the Court will require exceptional circumstances before granting an extension unless there has been a manifest miscarriage of justice or unless the Court is satisfied that there are such merits in the proposed appeal that it would probably succeed.
The greater the delay which has occurred before the application is made, the more difficult becomes the task of the applicant.
	The Court itself, in the administration of justice, has its own interest in seeing that time limits are observed and that an application for the extension of time is properly justified.
	It is clear from the authorities that the court will usually require some satisfactory explanation as to why an appeal or application for leave to appeal was not brought within the time allowed, especially if the delay is considerable. 	Edwards v R [2009] NSWCCA 199 at [8] per Johnson J (Allsop P and Kirby J agreeing); The Queen v King [2009] VSCA 190 at [6] per Ashley JA (Neave JA and King AJA agreeing); Etchell v R [2010] NSWCCA 262 at [18] per Campbell JA.  In Edwards v R, Johnson J stated: 	[2009] NSWCCA 199 at [13].

[13]	The principle of finality of litigation is relevant on an application such as this. Although it may be, as here, that the Crown cannot point to any actual prejudice because of the delay in bringing the application, there is a public interest in avoidance of delay, and the finality of litigation, in the area of sentencing as with litigation generally. In many cases, the prospect of sentence being reopened long after the event may impact adversely upon victims of crime.
	In R v Gregory, Hodgson J said: 	[2002] NSWCCA 199 at [41] (Levine and Simpson JJ agreeing).

[41] 	... an important factor in a decision as to whether an extension of time should be granted is whether the interests of justice require it; but the interests of justice must take into account not just the interests of the applicant, but also those of the Crown (and the community represented by the Crown), and of the administration of law generally. There are many factors relevant to those matters, including the powerful considerations supporting the finality of judicial decisions.
	The greater the delay the more exceptional the reasons must be for it. 	Green v The Queen (1989) 95 FLR 301 at 303 per Asche CJ.  It has been held that delays of six months or more require "very exceptional circumstances" or "special and substantial reasons". 	See the examples cited by Asche CJ in Green v The Queen (1989) 95 FLR 301 at 303.  See also Crabbe v The Queen (1990) 101 FLR 133 (NTCCA) at 136-137.

Explanation for delay
	The explanations proffered by the applicant for the delay in making application for leave to appeal were, in broad terms, impecuniosity up until early 2012; logistical difficulties thereafter in giving and receiving instructions; problems encountered in commissioning expert evidence in relation to the applicant’s memory dysfunction; and uncertainty as to whether all relevant materials had been produced by the NTLAC.
	In his affidavit in support of his application for leave to appeal and an extension of time, 	Sworn on 27 January 2016: AB 763-770 at [64]-[74]. the applicant deposed that in 2010 and 2011 he did not have funds to instruct a solicitor to review his conviction.  He began receiving an incapacity pension in early 2012, and thereafter was in a position to fund a review of the conviction.  Members of his family arranged for Michael Lloyd, a South Australian solicitor from a firm named Barossa Chambers, to perform that review.  Mr Lloyd first saw the applicant at the Berrimah Correctional Centre in July 2013.  Since then the applicant has communicated with his solicitor by teleconference.

In the affidavit sworn by Mr Lloyd in support of the application for an extension of time, 	Sworn on 1 February 2016: AB 758-762. he deposed that he was instructed to act for the applicant on 8 December 2011. 	AB 758 at [3.2]  The applicant's brothers, Richard and Peter Smythe, gave Mr Lloyd six folders of materials that related to the criminal proceedings.  Mr Lloyd deposed that he had considerable difficulty communicating with the applicant because he was serving his sentence at the Berrimah Correctional Centre in Darwin.  In August 2012, the applicant advised Mr Lloyd that he was in a financial position to fund an appeal if so advised.  
Mr Lloyd says he considered that the applicant’s principal complaint was that his counsel had refused to allow him to give evidence in his defence, notwithstanding his express strong desire to do so. 	AB 759 at [3.8].  Mr Lloyd says he “had to write to the NTLAC to ask for their papers about the trial”. 	This is presumably a reference to the letter dated 9 January 2013 addressed to Mr Read: AB 831.   He said his research was hindered by the fact that NTLAC appeared not to have obtained a formal statement of instructions from the applicant in relation to the events about which HM and MM attested in particular.  This appeared to Mr Lloyd to be consistent with the applicant's complaint that a formal statement had never been taken from him in preparation for trial. 	AB 760 at [3.11].  
	Mr Lloyd deposed that he made enquiries of a number of psychiatrists concerning the possible relationship, if any, between the applicant’s post-traumatic stress disorder (PTSD) and his memory loss at or about the time of the admissions of 30 November 2007. 	It is relevant to note here that Mr Read discussed this issue at some length in his letter of 18 February 2013: see AB 834.  Mr Lloyd also deposed to the time involved in obtaining instructions from the applicant and engaging with counsel due to the fact that they were in Darwin and Adelaide respectively, and his office was at the Barossa Valley.  He says that at one stage it became necessary for him to travel to Darwin for three days to meet with the applicant so that he could clarify certain issues with him. 	AB 761 at [3.16].  
Mr Lloyd said that his review also involved “consideration of the tendency or propensity evidence and recent complaint evidence in light of the recent decision of the Northern Territory case of Murdoch and The Queen”. 	This is presumably a reference to IMM v The Queen [2014] NTCCA 20 and IMM v The Queen (2016) 257 CLR 300.  Mr Lloyd said that although the applicant’s family had informed him of that case in early 2015 he did not have details of it until late October 2015.
	During the conduct of the present application, counsel for the applicant drew attention to the logistical difficulties which presented to the applicant’s solicitors in getting instructions, and to the other difficulties necessarily involved in cross-checking instructions with various members of the applicant’s family “each of whom had a somewhat different recollection of the issue” raised by grounds 1 and 2. 	Submissions on Behalf of the Applicant dated 26 June 2017 (Applicant's Written Submissions) at 22.4.  Counsel for the applicant also drew attention to the fact that the applicant first considered the possibility of an appeal on the present grounds after he spoke to fellow prisoners. 	Applicant's Written Submissions at 21.5.  However, as counsel for the respondent pointed out in his submissions, Mr Lloyd deposed that the principal complaint was identified from his reading of the evidence and in discussions with the applicant's family members – and in particular Richard Smythe – rather than coming directly from the applicant. 	Transcript of Proceedings dated 6 June 2017 (TS) at 74.2. 
Counsel for the applicant also submitted that there were doubts as to whether all relevant documentation had been disclosed, suggesting that the pursuit of those materials caused further delays. 	Applicant's Written Submissions at 22.9.  Counsel for the applicant also stressed the “inordinate length of time” spent by Mr Lloyd “attempting to engage a psychiatrist who may be interested in providing an opinion” concerning a link between the applicant’s PTSD and his memory loss. 	Applicant's Written Submissions at 23.3.  Counsel submitted that the basis for Ground 4 “only came to light in the course of Mr Lloyd’s investigations of other issues, and when he did learn of it, he had to make further enquiries about the historical incidents referred to in [Tanya Smythe’s] typed notes". 	Applicant's Written Submissions at 23.5.
Counsel for the applicant sought to characterise the application as "exceptional” because, unlike most appeals, it does not involve a challenge to the rulings or summing up of the trial judge; because the merits of the proposed appeal are such that it would probably succeed; and because the matter involves a miscarriage of justice. 	Applicant's Written Submissions at 23.9.
Mr Lloyd also deposed that: “The Department of Public Prosecutions have been given notice of the pending appeal in 2010, 2012 and 2013.” 	AB 761 at [3.20].  The first such notice referred to was presumably the letter from NTLAC dated 26 November 2009 informing the DPP that Mr Smythe had applied for aid to investigate an appeal against his conviction and sentence, and that if aid was granted it was unlikely that the appeal papers would be filed in time. 	AB 879.  The 2012 “notice” was presumably Mr Lloyd’s letter to the DPP dated 5 March 2012, in which he asked for a copy of the statement taken from HM’s partner at the time of the initial complaint or, if no such statement was taken, an explanation as to why that was so. 	AB 881.  The third “notice" was Mr Lloyd’s letter to the DPP dated 21 February 2013 (discussed further below). 	AB 883. 
	During the hearing of the present application, counsel for the respondent drew attention to the fact that on 17 August 2010 the NTLAC had sent all papers in relation to the applicant’s trial to the applicant's brother, Richard Smythe. 	AB 829.  That was done at the applicant’s direction.  There was then a delay in excess of 12 months before Mr Lloyd was instructed in December 2011.  Thereafter, a further 12 months elapsed before any form of complaint was made about the conduct of the applicant’s trial.  That complaint was contained in a letter from Mr Lloyd to Mr Read dated 9 January 2013 (discussed further below in the context of the post-trial reviews). 	AB 831.   
On 21 February 2013, three days after Mr Read had provided a detailed response dated 18 February 2013 (also discussed further below), 	AB 834. Mr Lloyd wrote to the DPP and referred back to his previous letter of 7 May 2012.  He said: 	AB 883.
We had hoped to have this matter finalised by now but the tyranny of distance, communication difficulties and the complexity of the matter have not made this possible.
We advise that we have one issue to finalise in this matter before we are in a position to lodge an appeal.  We anticipate this should be done in the near future.
We do not want to file a ‘blanket appeal’.  We want to be able to file an appeal that is restricted to any real issue we identify.
(Emphasis added)
	No further indication was given as to the nature of the “one issue” yet to be finalised, or that any kind of appeal was still to be pursued, until three years later in February 2016.  That was when the applications for leave to appeal and an extension of time within which to appeal were filed in this court.  Nor was any satisfactory explanation provided as to why so many years elapsed between the time when Mr Lloyd received Mr Read’s detailed letter of 18 February 2013 and when he obtained affidavits from the applicant, Madeleine Smythe, Tanya Smythe and Peter Smythe, notwithstanding that he had been thoroughly briefed with the trial materials in November 2011 and was funded to proceed by late 2012.

The applicant, as early as November 2009, and subsequently his solicitors, were fully aware of the requirement to act expeditiously in filing the necessary applications in order to pursue an appeal.  The fact that an appeal may have been foreshadowed, albeit obliquely, is of little relevance in circumstances where no indication of the likely grounds was provided until February 2016.
	We do not consider that the applicant has provided any satisfactory explanation as to why he took more than six years to file his applications or to notify the DPP of likely grounds of appeal.  In these circumstances the applicant “has small, if any, claim to the exercise of the discretion of the Court in his favour” 	The Queen v King [2009] VSCA 190 at [6]. and the application for an extension of time should be refused unless to do so would leave a miscarriage of justice unremedied.  The applicant must demonstrate that “there are such merits in the proposed appeal that it would probably succeed”. 	Green v The Queen (1989) 95 FLR 301 at 312.5.

The evidence before this court
The material before this court for the purpose of determining the applications included:
	the transcripts of the voir dire 	AB 10-328. and the trial; 	AB 329-724.

Mr Read’s records, in particular:
	his notes of his instructions and case theory; 	AB 844-850.

statements of the applicant  	AB 851-860. and his brother Peter Smythe; 	AB 840-843.
	his notes and memoranda made during and immediately after the trial;
	handwritten notes made by Julie Franz made in August 2013 (Ex A1);

typed notes which Tanya Smythe said she made after the applicant was arrested on 18 November 2008; 	TS 65.
post-trial correspondence regarding an appeal, including letters from the applicant to the NTLAC, and opinions of Suzan Cox QC and Stephen Odgers SC;
the correspondence between Mr Lloyd and Mr Read in early 2013;
	the following affidavits in support of the applications for leave to appeal and extension of time:

	Michael David Lloyd sworn on 1 February 2016 concerning the application for leave; 	AB 736.

	Madelyn Smythe (the applicant's sister) sworn on 11 January 2016; 	AB 739.

Tanya Smythe sworn on 28 August 2015; 	AB 743.
Peter Smythe sworn on 11 January 2016; 	AB 753.
Michael David Lloyd sworn on 1 February 2016 concerning the extension of time; 	AB 758.
	the applicant sworn on 27 January 2016; 	AB 763.
	affidavits of:

	Ian Read sworn on 1 June 2016; 	AB 782.

	Ian Read sworn on 5 May 2017;

Julie Franz affirmed on 5 May 2017;
	oral testimony on 5 and 6 June 2017 of:

	the applicant;

	Peter Smythe; 	TS 29.

Madeleine Smythe; 	TS 50.
Tanya Smythe; 	TS 61.
Michael Lloyd; 	TS 72.
Ian Read; 	TS 80. and
	Julie Franz. 	TS 122.
	There is no reason to doubt the authenticity and accuracy of the transcripts of the voir dire and the trial, or of Mr Read’s records made contemporaneously with the events recorded at the time of the trial.  The facts apparent from those documents, and the inferences to be drawn from those facts, would ordinarily be considered more reliable than facts asserted subsequently on the basis of memory rather than contemporaneous record.  While the accuracy of Mr Read’s diary notes was not challenged, counsel for the applicant contended that they are incomplete in a material respect.  The assertion is that they do not record that Mr Read told the applicant that he could not give evidence.
It is to be expected that following the lapse of a substantial period of time recollections of things said during and shortly after the trial will differ, and may be confounded by hindsight impressions of what people thought was or should have been said or done rather than what actually occurred.  These cautions necessarily apply to much of the evidence that was adduced for the first time in affidavits filed for the purpose of these applications and in the course of the oral testimony in this court.
Pre-trial meetings
The applicant was initially represented by Peter Maley, a private solicitor.  Mr Maley took instructions and prepared a statement of the applicant.  After the matter was taken over by the NTLAC it was handled by Suzan Cox QC, the Director of the NTLAC, with the assistance of Ms Franz.  Mr Read was allocated to be lead counsel for the trial in July or August 2009. 	TS 84.  
Shortly before the trial Mr Read went to Adelaide for the purpose of conferring with the applicant and his family, and with a Dr Blood concerning the applicant's memory loss.  After conferring with the applicant for some time at the premises of the Legal Services Commission of South Australia, Mr Read had a discussion with Richard Smythe and his wife Tanya Smythe.
Mr Read met and conferred with the applicant again at his office at the NTLAC during the weekend before the trial commenced on Monday, 26 October 2009.  He also had discussions with Peter Smythe and Madeleine Smythe, who had also flown up from Adelaide with the applicant to support him during the trial.  Consideration was also being given at that time to calling Peter Smythe during the trial to give evidence, particularly about the applicant's mental issues.
The voir dire
As noted at the outset, a voir dire hearing to determine the admissibility of certain evidence was run over the course of Monday, 26 October and Tuesday, 27 October 2009.
The evidence
	The Crown called the complainant HM, her previous boyfriend Mr Parkhill, and the complainant’s mother MM to give evidence at the voir dire.  Mr Read then called the applicant, Peter Mansell (who had helped the applicant with claims arising out of alleged mental disorders following his service as a soldier in Vietnam), and Peter Smythe.

MM gave evidence about the admissions of 30 November 2007.  Her evidence was that an argument had taken place on the previous day between the applicant and HM.  HM said to the applicant: “You wouldn’t be here if it wasn’t for me.”  MM’s evidence was that after HM had left the room the applicant told her that “we have to get rid of her”.  She said that HM had never liked the applicant.  When they spoke on the telephone later that day MM asked HM to meet her at work because she wanted to talk to her.
The following day, HM came to where MM was working.  MM asked HM to tell her what was going on.  MM asked HM whether the applicant had touched her.  HM said “yes”, and went on to say that the applicant had sex with her “more than once”, “all the time”, and “every week”. 	AB 87.  MM said she hugged HM then went over to the phone, rang the applicant and said to him: “Get your stuff and get out.”  The applicant said: “You’re going to listen to her side and not hear what I have to say.”  MM said: “I’ll be there in five minutes.”
MM said she went straight home and spoke to the applicant.  Her evidence in relation to that conversation was as follows:
I said ‘Sit down’ and I said ‘Did you have sex with [HM]?’ and he said ‘No” and I said ‘Don’t bullshit, don’t bullshit me, Patrick, did you have sex with [HM]’ and he said ‘Yes’ and I said ‘You had sex with her. She is a young girl, her dad had died, you were supposed to look after her and you have done the worst thing you could have done’ and then he said ‘You don’t understand’ he said ‘I tried to stop but she kept calling me in’. He described her as a conniving little bitch. 	AB 88.
	MM said she asked the applicant whether he had worn a condom and he replied that he had.  “He said at one stage he tried to hurt her, he wanted to hurt her, that’s why he had done it.”  MM’s evidence was also that the applicant had said that he tried to stop himself but couldn’t.

MM then related how the applicant left and went for a drive after that conversation and later returned wet.  He told her that he had tried to kill himself by walking out into the water at the beach.  Meanwhile, she had rung the applicant's brother Peter Smythe and told him that the applicant had admitted having sex with HM.  MM told Peter Smythe she wanted to get the applicant out of the house before HM returned from work that night.  MM and Peter Smythe determined to tell the applicant that Peter was sick and that he should immediately fly to Adelaide to be with him.  That was done, the applicant agreed to do so, and MM drove him to the airport.
	During the course of the voir dire the applicant gave evidence in examination-in-chief concerning his circumstances leading up to the end of November 2007.  He said he was concerned about the family’s financial situation and about his difficulty getting work.  He said that he rang Bunnings to ask them if they had any positions vacant.  His evidence in that respect continued as follows: 	AB 135-6.
Yes.  And what happened then? --- All I can remember is putting the phone down after I spoke to the lady from Bunnings who said they’d just refilled the recruiting – the recruiting cycle - and they said for me to take up your resume and they would put it on file for me.
Yeah, and what do you remember after that?  Nothing.
Do you remember what day that was, that that occurred? --- No, I don’t remember the day.
Do you know what you felt like? --- Pretty down, I know that.  I was just shocked, especially when you can’t get a job at Bunnings.
Now you heard MM give evidence about conversations; you’ve heard HM give evidence about conversations? --- Yes
Are you able to shed any light on these conversations? --- I have no recollection at all.
…
Sorry, well after that, what do you recall after you put the phone down to Bunnings? --- I remember I have an image of seeing [K] going off to school on his bike.  I have an image of standing at the airport and looking at the luggage carousel.  It had stopped and I was standing in line.  Then somebody was looking at me down this tunnel.  And it was a doctor shining a light in my eye.  And I remember going to the repat hospital in the ambulance and there was a female one side of the driver and there was a bloke sitting across from us.  That’s basically it.  I had two weeks …
When was that, Mr Smythe? --- I believe that was sometime in December, early December
Do you have a recollection of that date or is that only what’s been? --- That’s all I can recall.  Everything else is just a blank to me.
Do you recall arriving in Adelaide? --- No
Do you recall going to see your family? --- No
Now you now know that you were admitted as an involuntary patient at Daw Park at Modbury, don’t you? --- Yes so I’ve been told yes.
	The applicant was cross-examined about his depression and anxiety and his difficulties retaining employment.  The applicant said he “knew … there were things were wrong with [him]” and he applied for an increase in his TPI pension.  He was referred to a psychiatrist who diagnosed him as having “PTSD general anxiety”. 	AB 139.

When asked whether he had a recollection of a conversation with HM in November 2007 about her owing rent, he said: “No, I have no recollection.”  However, the applicant accepted that it was possible that they had that conversation.  The following exchange then took place:
Do you also accept that you were confronted by your wife about the allegation that you had sexually abused H since she was 12 years old? --- I have no recollection at all of ever having any conversation like that with my wife.
You have no recollection? --- None.
None at all? --- None at all.
… What is the last thing you remember in November 2007? --- I put the phone down talking to a lady from Bunnings.  I remember that.
	He was then cross-examined in the following terms about the call to Bunnings and the memory blanks he had described his evidence: 	AB 145.

Have you ever had such blanks before this? --- No, I have never had it like this.
The only time - November 2007 - you had this blackout, bang? --- That’s when it … happened, yes.  
And that of course is when you are accused of sexually abusing your stepdaughter? --- Conveniently yes.
Yes, conveniently.  And you’ve had them since have you?  These blanks? --- No
No?  Never had them? --- Nope.
	The applicant was then asked about taking HM camping to Adelaide River.  He said he took her there once when she was about 14.  He said that MM had told him that HM had been smoking dope and cigarettes, and that they should take her bush, “get her to smoke a full packet of cigarettes so that she’ll become sick and then she’ll get over it, she’ll never smoke again.” 	AB 152.  
	When he was later asked more questions about the camping trip he said that he could not recall the exact date but recalls that he took her camping “because my wife insinuated – insisted that I take her camping".  The following exchange then took place:

Going back to that camping with HM when you took her, just the two of you when you overnighted in this camp.  Were you a little worried about her becoming perhaps familiar to you or trying to flirt with you? --- No she was tired.
Tired.  There was no suggestion that she was encouraging you to have physical contact with her? --- No, she was too tired.
(Emphasis added)
Olsson J’s remarks
	Olsson J provided extensive reasons for his rulings on the three issues raised by defence counsel on the voir dire. 	AB 805-811.  After determining that the pretext evidence was inadmissible but allowing evidence of HM's complaints to Mr Parkhill, his Honour considered defence counsel’s submissions that MM’s evidence of the admissions of 30 November 2007 should be excluded.  After canvassing the evidence in that respect, Olsson J said:

32.	The defence submits that I should exclude this evidence on the basis adverted to by Gleeson CJ in the case of Parker i.e. by reason of the implications of the medical condition of the accused at the relevant time and, in particular, his intellectual or medical state – as related to the property of the means by which the confessional statements were obtained, the reliability of the statements themselves and the fairness involved in permitting the statements to be used against the accused.
33.	It is fair to say that a considerable proportion of the voir dire proceedings focused on this issue and the evidence said to be relevant to it.  It is, in my view, impractical and also unproductive, to attempt a fully detailed analysis of it at this time.  Time constraints dictate that I confine myself to certain key aspects.
34.	Although there was some conflict of the evidence in the issue, it is clear that, for some time prior to 30 November 2007, the accused had suffered from a number of physical ailments and experienced some level of emotional difficulty.  He had left well-paid and secure positions in both the Department of Defence and the Charles Darwin University, because of either stress or difficulty in relating to his supervisor.  He had not been in continuous paid employment since 17 March 2006.
35.	He had thereafter applied for other positions but had been unsuccessful in obtaining them.
36.	The evidence indicated that he had been a Vietnam veteran and had, with the assistance of the witness Mansell, pursued claims for the disability pension from the Department of Veteran Affairs in 2006 and early 2007.  These were based on a variety of asserted disabilities, but, ultimately, they particularly focused on a condition of asserted post-traumatic stress disorder.  This was a strategy recommended to the accused by Mansell, who personally suffered from such a condition.  He explained to the accused what post-traumatic stress disorder was all about and gave him a publication concerning it.
37.	The accused was at the instance of the Department of Veteran’s Affairs, assessed by a consultant psychiatrist, Dr Rose, on 23 May 2006.  I have a copy of his report before me.
38.	It is of interest that the report contains no reference to memory loss and actually records that ‘objectively, orientation and memory were good’.  There was no evidence of pre-existing personality disturbance.  Indeed, it was said that the accused presented in a normal manner and his intelligence was intact.  There was mild anxiety and no evidence of clinical elevation or depression at the time of examination.
39.	This consultant was of the opinion that the accused suffered mild chronic post-traumatic stress disorder stemming from his Vietnam experiences.
40.	The accused was again examined by Dr Ewer, another consultant psychiatrist retained by the Department, on 20 June 2008.
41.	This consultant confirmed the diagnosis of chronic post-traumatic stress disorder, involving intrusive recollections, flashbacks, nightmares, depression and anxiety. Inter alia, this was reported to include inability to cope with pressure, difficulties in interacting with people and poor memory and concentration.  Significantly, the case history given by the accused made no specific reference to any periods of total memory blackout as referred to by him in the course of his evidence.
42.	The accused testified that he has virtually no detailed memory of anything from about a time when he unsuccessfully applied by telephone for a job at Bunning in late November 2007 up until about a fortnight after he had been admitted to Daw Park Hospital in Adelaide on about 5 or 6 December 2007.  He testified that he has a total blackout, save that he has some memory of standing in line at the Darwin airport and seeing a baggage carousel there and also has a memory of a doctor shining a light in his eye at some point and of being in an ambulance – presumably when he was being relocated from Modbury Hospital to Daw Park Hospital.
43.	This was, he conceded, the only true blackout that he had ever experienced.
44.	That evidence needs to be considered against the testimony of his wife and the fact that the evidence discloses both that he was able to conduct a telephone conversation with his brother Peter in Adelaide in the early afternoon of 30 November 2007 concerning a proposed flight to Adelaide to stay with him and sending of an e-mail by him to his brother at 1.55pm confirming his flight details.  [MM] asserts that he was quite coherent and lucid when she went home and challenged him about his sexual activity with the complainant.
45.	I understood the evidence of Peter Smythe to be to the effect that, on and immediately after his arrival in Adelaide, the accused was somewhat withdrawn and not entirely with it.  He complained of being very tired and in fact slept for some time both at another brother’s home and at Peter’s house.  Over the next day or so he seemed to be stressed and was still not entirely with it.
46.	Peter Smythe related how, on what must have been 4 December 2007, he took the accused for a drive to look at the property near Burra.  In cross-examination, he accepted that, during the trip to Burra, the accused was coherent and talking formally, but he seemed to have lost track of the time his memory appeared defective in certain respects.  The Court was told that there was some discussion concerning the accused’s sons [RM] and [KM] and about the accused’s inability to get a job.
47.	This witness said that, when he initiated conversation with the accused about his family situation, the latter became what he described as stony faced.  Ultimately, when Peter said that they needed to talk about the serious allegations that had been made in relation to the complainant, the accused went into such a sudden frenzy and attempted to get out of the vehicle when it was travelling at about 80 km/h.
48.	Peter Smythe said that, eventually he managed to calm the accused down to the point that he was able to drive him back to Adelaide where he was admitted to and detained in the Modbury Hospital.  He was transferred to the psychiatric ward at Daw Park the following day, where he remained for about six weeks.  He was subsequently re-admitted for short periods.
49.	As I have indicated, a striking feature of the voir dire evidence is that the accused professes absolutely no detailed memory of relevant events from a time prior to his confrontation with his wife until after he had been in the Daw Park Hospital for some two weeks – a phenomenon not reported on by Dr Ewen.  No other medical evidence has been called to establish his condition during that specific period.
50.	Even given that he undoubtedly had some psychiatric episode when the topic of his alleged misconduct was raised by his brother and that, following the confrontation, there is some evidence that he attempted to drown himself before leaving for Adelaide, there is, in my view, no convincing evidence that he was in a state of memory blackout at the time of the confrontation itself.
51.	The communications with his brother concerning his travel arrangements, the fact that, having been dropped off at the airport, he was able to board his flight without any apparent problem and the fact that, on arrival in Adelaide, his interactions with Peter Smythe did not indicate the existence of a total state of blackout, are inconsistent with what he now says – experienced at the time of the confrontation.  Whether, as a result of his later psychiatric episode near Burra, he suffered some degree of retrospective loss of memory may be another question.  There is no medical evidence bearing on this aspect.
52.	I carefully studied him in the witness box and he did not come across as a convincing witness as to this topic. I do not doubt that the confrontation with his wife on 30 November 2007 caused him great anxiety and stress and may well have exacerbated his then current level of post-traumatic stress disorder.  However on balance, I consider that, at the time of the confrontation, his mental health state was not such that he has no memory at all of the detail of the confrontation.  His assertions in that regard in the witness box were quite unconvincing.
53.	I do not doubt that his mental health state commenced to deteriorate after that time and that the further raising of the topic with him by Peter Smythe at Burra acted as a further exacerbating factor.
54.	At the end of the day I see no reason to exclude the evidence of [MM], who was, prima facie, a credible and convincing witness, albeit that she presented with an obvious and perhaps understandable bitterness towards the accused.
55.	It is to be remembered that the accused does not deny her version of what she says occurred.  He simply professes no present memory of most of the relevant events of that day at all.
(Emphasis added)
The trial proper
The trial proper commenced on Wednesday, 28 October 2009.  As already noted at the commencement of these Reasons, the Crown called HM, MM, RM and Mr Parkhill.  RM is almost three years younger than HM and is also MM’s child of an earlier marriage.  A number of documents and agreed facts were tendered.  The Crown closed its case on the morning of Friday, 30 October 2009.  
As also noted at the outset, the defence then adduced evidence from Mr Bray, HM’s husband, and Mr and Mrs Pappalardo, neighbours of the applicant and his family in Darwin.  Mr Bray and HM had met in 2002 and married in August 2003.
Apart from the transcript of the trial proceedings, the only contemporaneous records of matters relevant to this appeal are two memoranda written by Mr Read dated 28 October 2009 and 2 November 2009 respectively.
Mr Read’s note dated 28 October 2009
	Mr Read wrote a detailed note dated 28 October 2009, which was the first day of the trial proper. 	AB 804.  There is no evidence as to when the note was written beyond the date it carries (see TS 92-3), but it is clear from the content that it was written shortly after the applicant had given evidence on the voir dire.  Mr Read recorded that he had spoken to at least four medical experts about the applicant’s claimed memory loss associated with post-traumatic stress disorder or a combination of post-traumatic stress disorder and nervous breakdown or depression.  None of them was prepared to draw such a link.  Indeed, one of them was “quite lukewarm … in relation to such a sustained memory loss”, one was “positively sceptical about the memory loss”, one “did not sound at all enthusiastic about a sustained memory loss like this”, and the other was “positively sceptical”.  Mr Read wrote that “any of these experts would be fatal to the defence".

After noting the advantages and disadvantages of calling Peter Smythe, Mr Read noted various factors relevant to the determination whether the applicant should give evidence in his defence.  He wrote:
Finally, as usual, I have waxed and waned over whether to call the client.  Initially he and the family obviously want to give evidence and generally after his evidence on the voir dire, I didn’t think he was too bad.  However, he was hardly touched by Michael Stoddart who I believe is a clever cross-examiner unlike many prosecutors and the answers, notwithstanding some explanation might be able to be given to why [HM] didn’t flirt with him because she was so tired in my view I think is devastating.  That is clearly Julie’s view as well.  On top of that there is his memory loss issue.  Notwithstanding directions as to whether even in the event that the jury disbelieves a defendant on oath, if they are to believe he is lying about that, this would be fatal.  I do not believe a jury would have a reasonable doubt in finding that he is lying about that in all the circumstances.  There is nothing to corroborate his memory loss other than his repeated assertion in a pre-text telephone call afterwards.  Ultimately it is a question for him and I have explained to him his options but have not yet explained to him the problems that he may have giving evidence.  If Michael Stoddart does have access or call for the medical records this would be the icing on the cake for the Crown.
(Emphasis added)
Mr Read’s note dated 2 November 2009
	Mr Read’s diary note dated 2 November 2009 	AB 802. was apparently made on 29 October 2009. 	See Applicant's Written Submissions at 6.  Mr Read’s evidence was that the date of 2 November 2009 was reflective of when it was dictated.  Mr Read says he may have dictated it over the weekend (see T92), and agreed it may have been a record of a meeting that took place on 29 October 2009.  It records the following matters:

I have tossed and turned about issues as to whether to call the client and the brother Peter a great deal and I have had a conference at the mid-morning break on Thursday with them explaining my views and tactical reasons and then did it again with Julie at lunchtime.  In short my advice is as follows:
1.	Patrick Smythe should not give evidence because upon the Voir Dire, although he was solid, he gave a very foolish answer at about page 104 of the voir dire transcript, answering that [HM] was too tired for him to be worried about her making sexual advances.  This was then repeated and he gave the same answer again and it leaves little to the imagination for a half clever prosecutor to destroy the whole case with those answers.
Secondly, we have been successful in getting the pretext telephone call out which raises this whole issue of Patrick’s great memory loss (this is also bearing in mind that I have made enquiries of Dr Blood, Lester Walton, Bill Lucas and finally the long discussion with Tony Franklin who all, in my view, see previous file note were very cold on this type of memory blank).  By giving evidence this whole issue would justify a consciousness of guilt direction for telling lies.**** to some extent incidentally His Honour, in the ruling on the voir dire, described him as an unimpressive witness.
Hospital records could be called for which corroborate the Crown's view that he was perfectly lucid at all times.
2.	In relation to Peter there are a number of things which I think potentially are disastrous. (A) Should [HM] admit to her preparedness to make an allegation, this would be painted simply as her statement of the truth at an earlier stage, unwillingness to reveal it to Patrick’s brother quite understandable and consistent with someone who has been abused. (B) It would paint her as a credible witness.
3.	This would again open up a lack of memory issue and he could be cross-examined up hill and down dale about the loss of memory.  He would also be cross-examined about his conversation with Patrick and Patrick organising the air ticket and all that sort of thing.  There is also the other factor about the incident of the near car accident which is totally consistent also with consciousness of guilt and frankly I don’t know how I would explain it with any convincing alacrity to the jury.  I also made it quite clear to Patrick that it was his right, and this was in everyone’s presence, to give evidence and this was made quite clear.
Finally, I have spoken to Peter Smythe and he is flying back Friday night.  Although…
(Emphasis added)
Post-trial reviews
On 4 November 2009, Mr Read provided a memorandum to Ms Cox entitled “Assessment of Merits for Appeal". 	AB 801.  After referring to “a very difficult tactical position from time to time” (during the trial), Mr Read wrote that the trial judge had not provided the jury with certain warnings during his summing up.  He then wrote:
Attached also are my notes in relation to the critical forensic decisions, which I am completely confident was conducted properly, openly and with some, perhaps unnecessary, detail.
The applicant was complimentary about the conduct of the trial and I believe that family were happy as well; should there be any complaints a later stage, but that applicant was particularly happy with the conduct.
(Emphasis added)
	On 5 November 2009, Madeleine Smythe wrote to Mr Read advising him that she had flown up from Adelaide that morning to be with the applicant while he was being sentenced. 	AB 838.  She asked about bail and whether an appeal is “at all possible”.  She wrote: “Naturally the family is devastated with the outcome, but we know Paddy is innocent and therefore will fight to the end.”

Mr Read visited the applicant at the prison on 25 November 2009.  He told the applicant that Ms Cox was reviewing the proceedings.  The applicant continued to protest his innocence and said that some of his memory had returned.  This included his memory of a conversation with HM concerning her attempts to blackmail him to get money.  Mr Read told him that if he began to remember more he should write it down.  The applicant said that he would tell his sister Madeleine about these things. 	File Note at AB 800.
Ms Cox wrote to the applicant on 14 January 2010 and advised him that she considered there were no viable grounds of appeal. 	AB 788.  Ms Cox attached a detailed opinion entitled “Possible Appeal against Conviction”.  She informed the applicant that he could ask to have her decision reconsidered by someone else.  She also wrote:
I have written to the Director of Public Prosecutions advising that you do intend to appeal so that they are on notice.  It is important, however, that there are no unnecessary delays if you intend to proceed with an appeal.
	Ms Cox's opinion involves careful consideration of the trial judge’s rulings on the voir dire, the adequacy of the trial judge’s summing up to the jury, and whether the verdict could be considered unsafe or unsatisfactory.  Ms Cox referred at length to the evidence-in-chief and cross-examination of HM, and concluded that her evidence “was consistent, given in a forthright manner and her responses under cross-examination appropriate and understandable”.  Her evidence was also supported by that of her mother, and in particular MM’s evidence about the admissions of 30 November 2007.  

In relation to the defence case, Ms Cox noted that the trial judge had found some of the applicant's evidence on the voir dire “unconvincing”.  Ms Cox noted further that the defence had been unable to call any psychiatric evidence to corroborate the applicant's assertions of a memory blackout, and not even from his treating psychiatrist from Daw Park Hospital to which he had been admitted very shortly after making the admissions of 30 November 2007.  Ms Cox also wrote:
In my view there were sound forensic decisions in not calling the accused.  This was particularly the case in view of the accused’s evidence on the voir dire.  His unhelpful answers given in cross examination would have provided ample material for devastating cross examination of him in the trial. 	AB 797.
	The opinion concluded that there was no viable ground of appeal.

On 20 January 2010, the applicant wrote back to Ms Cox requesting a reconsideration of her opinion as a matter of urgency. 	AB 814.  His letter comprised four pages.  He began by strongly asserting his innocence and advising of his intention to conduct further hunger strikes and to refuse “all assistance including medical until I am free or my life ends”.  He then asserted that there were a number of inconsistencies in the evidence of James Parkhill.  He then raised a number of complaints about the conduct of the trial judge and Ms Cox.  These included that the judge had failed to adequately take into account the reasons for HM’s delay in making her complaints; that the judge (and Ms Cox) had failed to recognise and accept that he was suffering from PTSD and that anything that he said or did during the period of his mental breakdown should not have been accepted by the court; that the judge (and Ms Cox) had failed to take into account MM’s threats to use unlawful means to have him sign over some property to her and to prevent him from taking care of their other child KM; and that the judge was not impartial during the trial and during his summing up.
Ms Cox replied by letter dated 1 February 2010 and advised the applicant that she had engaged “a very senior counsel, Mr Stephen Odgers SC” to provide an opinion as to whether there were any viable grounds of appeal. 	AB 213.  If Mr Odgers did so advise, legal aid would be granted to prepare the appeal.  Ms Cox said she would forward the applicant’s letter of 20 January 2010 to Mr Odgers “so that the matters you raise can be considered by him”.
Mr Odgers subsequently provided a memorandum of advice in March 2010. 	AB 820.  In that memorandum he agreed with the conclusions previously drawn by Ms Cox.  In so doing, he gave careful consideration to the various issues raised by the applicant in his letter of 20 January 2010.  Mr Odgers addressed the applicant’s repeated insistence that MM had a motive to lie and to fabricate the admissions of 30 November 2007 in the following terms:
Most important, the suggested motive to fabricate a confession was unpersuasive.  There was absolutely no doubt that HM had made the allegation of sexual abuse.  That, on its own, justified MM in insisting that he move out and in ending the marriage.  There was absolutely no need to fabricate a confession and then to tell Mr Smythe’s brother about it.
	Mr Odgers then gave consideration to the applicant’s contentions that the admissions of 30 November 2007 should have been excluded on the basis of fairness in light of the applicant's testimony on the voir dire that he had no memory of that particular period of time and that he had a breakdown soon after that.  After observing that the onus was on the defence to persuade the judge that the evidence of the confession should be excluded, Mr Odgers stated:

Mr Smythe’s claim that he was so traumatised by being knocked back for a job by Bunnings that he then suffered a complete memory lapse was not particularly plausible.  The judge, who had the benefit of seeing Mr Smythe testify, did not regard him as a credible witness.  I note, in that regard, Mr Smythe’s extraordinary evidence that he was not worried about HM encouraging physical contact between them when they were camping because “she was too tired”.  For him to claim to have even thought about such a possibility completely undercut the defence case that no sexual activity of any kind ever occurred (and also provided some support for MM’s account of how he attempted to justify the abuse).  Equally important, despite some documentary evidence that Mr Smythe had been assessed as suffering PTSD for the purposes of a TPI pension, the defence did not call any expert evidence in the voir dire to support that diagnosis and link it to the alleged confession.
	Mr Odgers then considered the fact that the applicant did not give evidence at the trial.  He wrote:

At this point, I should discuss the failure of Mr Smythe to testify before the jury.  As I have said, the fact undoubtedly did not help his cause.  However, it is apparent to me that he was well advised not to testify.  The defence case as put to the jury was that he had not confessed to [MM] and that she was telling a lie in saying he had.  However, that contention would have been significantly undercut if the jury knew that Mr Smythe claimed no memory of that time and thus could not say that he had not confessed.  Of course, if he had testified to such a lack of memory, it would have been likely that the jury would have formed the same negative view of his credibility as did the trial judge, particularly in the absence of any expert evidence to support his claims.  In his letter, Mr Smythe refers to “the only real and reliable evidence” being his medication records.  However, such evidence was of marginal significance in the absence of any expert evidence being given at the trial.  There was no doubt that Mr Smythe did have a breakdown in 2007 but the prosecution could make the obvious point that the allegations of child sexual abuse would have been particularly stressful and might well explain the breakdown.  The fact of medication certainly did not, as Mr Smythe claims, “demonstrate my innocence”. 
	Mr Odgers concluded that an appeal against conviction did not have any reasonable prospects of success and lacked merit according to the criteria applied by the NTLAC to determine whether an appeal should be funded.  On 29 April 2010, a Review Committee upheld the decision of the NTLAC to refuse assistance in respect of an appeal. 	AB 827.  On 17 August 2010, following the request by the applicant described earlier in these Reasons, all papers in relation to the trial were sent to his brother Richard Smythe. 	AB 829.

On 9 January 2013, Mr Lloyd wrote to Mr Read and informed him that his firm acted for the applicant. 	AB 831.  He raised a number of questions in the following terms:
Our first concern is that Mr Smythe gave evidence on the voir dire but not before the jury.  We are instructed that he had wished to give evidence but that you decided that he should not.  Having read the transcript we would have thought that although Mr Smythe had a legal right to remain silent the circumstances of the case dictated that he should give evidence.  Would you please tell us the circumstances in which the decision was made that he not give evidence? Did you make that decision against his wishes?  In any event would you please tell us whether you obtained written instructions on the matter?  If you did so could we please have a copy of those instructions?
Secondly no other witnesses were called for the defence.  We would be pleased if you tell us whether any consideration was given to calling other witnesses?  In particular was there any discussion about Peter Smythe and Tanya Smythe or either of them giving evidence?  Did you obtain written instructions on this topic?  If so may we have a copy?
Thirdly did you consider calling any psychiatric evidence on Mr Smythe’s behalf?  We understand that he had suffered from post-traumatic stress disorder and that a Dr Walton had seen him earlier in this year.  Could you please tell us whether a letter of request was first sent to Dr Walton and if so may we have a copy?  In any event would you please tell us why Dr Walton was asked to see Mr. Smythe?  What effect if any did Dr Walton’s subsequent report have on your consideration of the question whether psychiatric evidence should be called in trial?
Fourthly but still on the subject of Mr. Smythe’s mental health did you consider whether Mr Smythe was psychologically unable to stand trial when he did.  By that we do not suggest that he may have been mentally incompetent but did you ever consider that he was unable to cope with stress of a trial at that time and especially the demands of giving evidence?  It has been suggested that you said something to that effect after Mr Smythe’s evidence on the voir dire.
Finally would you please send us a copy of any signed instructions that you obtained from Mr. Smythe, or notes that you made about instructions that he gave you for the trial?
(Emphasis added)
	Mr Read replied on 18 February 2013 in the following terms: 	AB 834.

1.	Although Mr Smythe was told that it was his right to give evidence upon his trial, I advised him against giving evidence for a number of reasons.  Firstly, at page 104 of the Voir Dire transcript when being cross examined about a camping trip, he stated and repeated that [HM] was too tired for him to be worried about her making sexual advances.  The connotations of such answers were devastating in the context of a man who denied any sexual relationship with the complainant.  These answers would have been used to devastating effect either by way of direct evidence or prior inconsistent statement should he have given evidence.  Any suggestion in front of the jury that he acknowledged that there was a flirtatious and sexual relationship between him and the complainant would have been most unhelpful.  The second problem that Mr Smythe faced in cross examination was the issue as to whether the alleged admissions made to his wife were made.  His account and assertion of denial/lack of recollection could not be supported by forensic medical evidence and some of the actions by him relating to the organisation of airfares etc were not consistent with a person who was out of touch with reality.  I have not re-sighted the medical records from Modbury, but my clear recollection is that upon his admission the records reflected that he was suicidal but there was no suggestion that he was psychotic or out of touch.  The records also reflected the taking of a clear and concise history which were factors also inconsistent with a person who was in severe post traumatic stress or otherwise psychotic.  These issues were investigated at length and advice was sought from senior forensic psychiatrist, Dr Lester Walton, his treating psychiatric Dr Blood, senior forensic psychiatrist Dr Bill Lucas from Canberra and Mr Tony Franklin, a psychologist who has had extensive experience with post traumatic stress disorder, particularly with veterans.  None of these experts could have been called to support the argument that at the time of the alleged disclosures it was likely that he did not have a clear recollection or, that he was in such a state that it would have been unfair to use the alleged admissions against him.  Had Mr Smythe been called at trial the whole issue of his recollection and mental state would have been laid before the jury and would not have been supported by reliable expert evidence.  An Edwards lies direction, capable of corroborating the allegation would no doubt have followed.  Finally, in relation to the calling of Mr Smythe, the remark made by the Learned Trial Judge at the conclusion of the Voir Dire that Mr Smythe was an unimpressive witness, confirmed the forensic position as both my junior Ms Franz and I saw it.
2.	Considerable thought was given to the issue as to whether the brother, Peter Smythe, could be called.  There are again a number of forensic reasons why it would have been a poor decision to call Peter Smythe notwithstanding his obvious stature as a Federal Police Officer.  The first problem was that the complainant had complained to Peter Smythe some time earlier in late 2006 that Patrick Smythe had had sex with her.  Peter Smythe said that this was a false complaint and was in the context of other manipulative remarks.  However, had the complainant been cross examined about this complaint, no doubt she would have agreed that she made the complaint to Peter Smythe but that it was true.  This complaint would have been entirely consistent with the complaint she made to her previous boyfriend who was called to give evidence as to complaint in the trial.  I considered that this made Peter Smythe a potentially very damaging witness.  Secondly, Peter Smythe could have been cross examined about the circumstances and days following the allegations and alleged admissions.  Peter Smythe’s evidence would have opened up the whole lack of memory issue in the context where the defence was unable in any forensic sense to provide a satisfactory evidentiary foundation for memory loss.  His evidence also may have opened up and led to the playing of the pretext telephone call which although it contained no admissions, was in my view, very damaging and which we successfully argued to be excluded.  The admission of the pretext call would have been devastating to the defence.
3.	You ought to have seen that the transcript reveals that other witnesses were called either on behalf of the Defence or called by the Crown at the request of the Defence.  Admissions of fact were also made by the Crown in relation to his previous post-traumatic stress disorder.
4.	In relation to whether he was in a state to stand trial, my clear recollection is that he had considerable family support and I was confident and of the view that he was clearly fit to stand trial.
I hope these explanations address your queries appropriately.  In my view, the best prospects of acquittal for this man were to run the defence that due to Mr Smythe’s deteriorating situation, his failure as the bread winner and the breakdown in the marital relationship, that these uncorroborated allegations (aside from admissions) were made in order to rid the family of Mr Smythe and ensure through the pressure of the allegations that the house was signed over to Mrs Smythe.  It would appear that they regarded him as a difficult and controlling man.  This scenario was sought to be supported by the fact that the report to Police was not made immediately and would appear that there may have been some attempt to have property put into Myrna Smythe’s name, the allegation being used to assert pressure on Mr Smythe.  This defence was further supported by the facts that the complainant had made no suggestion of ill treatment other that a minor assault by Mr Smythe to her previous husband, an impressive naval officer, and had allowed her own child to be looked after and cared for by Mr Smythe, a man she alleged to have brutalised her over many years.  In my view, this was the only realistic approach to this trial and avoided any evidence other than a complaint, being before the jury of sexual predilection or dishonesty arising out of evidence relating to the circumstances of the complaint.  I have in the relatively short time available sought to give this explanation from the parts of the file I have reviewed and I do believe it is a sound reflection of the forensic issues and decisions that were made in our best endeavours to secure an acquittal.
(Emphasis added)
	Apart from the letter dated 21 February 2013 which was sent to the DPP advising that there was one issue to finalise before being able to lodge an appeal (discussed earlier in these Reasons in the context of the explanation for the delay), it seems there was no further communication with the DPP regarding an appeal until February 2016 when the current applications were lodged.

The question arising on Grounds 1 and 2
Grounds 1 and 2 assert that the applicant’s counsel refused to allow the applicant to give evidence in his defence or, in the alternative, failed to adequately advise the applicant that the decision whether the applicant gave evidence before a jury was his and his alone.  Each of these grounds turns on what advice was given to the applicant by his counsel during the days and hours prior to the close of the Crown case and the time at which it was determined to close the defence case without the accused giving evidence.
	Counsel for the applicant contended that: 	Outline of Argument dated 8 November 2016 (Applicant's Outline of Argument).
8.	The applicant had wished to give evidence in his defence. However his counsel had refused to allow him to do so.  Mr Read’s refusal to permit the applicant to give evidence was witnessed by members of the applicant’s family Peter Smythe (Appeal Book p 755 para 3) and Madeleine Smythe (Appeal Book p 740 paragraphs 4 & 5).
9.	It may be noted that his counsel has not produced signed instructions that support his assertion that he only advised the applicant not to give evidence, as distinct from refusing to allow him to give evidence cf Appeal Book p 784 at para [5].
	Parts of the applicant’s submissions focus on the consequences of the failure to call the applicant as a witness. 	See for example the heading “Ground 1 – the failure to call PGS as a witness” in the Applicant's Written Submissions at 8.    The relevant question in the first instance is whether the applicant's counsel either refused to allow him to give evidence or failed to advise him that it was his choice.  It is only if one or other of those matters is established that it is necessary to consider whether the failure, if made out, gave rise to a miscarriage of justice.
	The difficult issues considered by Mr Read in the course of determining whether or not the applicant should give evidence, and reconsidered by Ms Cox and Mr Odgers in their subsequent opinions, provide important context for assessing the manner in which Mr Read's advice was communicated at the time, and the manner in which his advice might be remembered and construed some six years after the event.

Evidence concerning the failure to call the applicant
The applicant
	In his affidavit of 27 January 2016 	AB 763. the applicant deposed to some of the events which occurred prior to trial.  He had been seen at the prison by Ms Cox and Ms Franz at the time the committal proceedings took place.  He deposed that:

38.	Since my trial I have been shown a nine page statement, undated, the contents of which relate principally to my background.  I do not remember seeing that statement at any time prior to my trial.  I mark a copy of my statement as “Annexure A” and annex it to my affidavit.  
39.	Further I have never been shown a statement that contains my written instructions about the actual allegations against me.
40.	About two weeks before my trial Mr Read met with me at the Adelaide office of the Legal Services Commission of South Australia.  We spoke for approximately 90 minutes.  During the meeting he referred to some documents that he had in front of him.  He said that he was referring to statements of [HM], [MM], [RM] and James Parkhill.  He wrote on them, or some of them, as we spoke.  I told Mr Read that the allegations were a pack of lies but I was never given any witness statements by Mr Read or any other solicitor.
41.	I flew to Darwin approximately a day before the date set for the commencement of the trial.  I travelled with my brother Peter and my sister Madeleine.
	The nine page statement annexed to the applicant's affidavit 	At AB 772-780. is identical to that annexed to Mr Read’s affidavit of 1 June 2016, 	At AB 851-860. except that the latter contains some handwritten annotations and a hand drawn diagram of the classroom and computer area referred to in paragraph 5 of the statement.  Those rooms were in the small school at Ripple Creek in Ingham, Queensland, where the applicant first met MM and her children HM and RM.  
	During cross-examination in this court the applicant was asked about his meeting with Mr Read in Adelaide prior to the trial.  The cross-examination included the following exchange:

… During this meeting with Mr Read in Adelaide where there was only you and Mr Read, was there any discussion in relation to you giving evidence at your trial? --- None that I can recall.  All I can recall from that meeting was we went through my statement, what (sic) my response to their allegations.
Yes? --- And I made it known that as far as I was concerned, they were all lying.
	The applicant was then shown the statement annexed to Mr Read’s affidavit and identified the diagram as a “rough sketch diagram” that he prepared and gave to Ms Cox previously.  He said in his evidence:

I do know that the diagram that is there is incorrect.  Ms Cox actually asked me to draw the classroom but I drew the classroom, what it looked like when we left, not when the so-called allegations were made.  The classroom would have been cleared and the chairs all stacked up, ready for cleaning. 	TS 7.
	The applicant acknowledged that all of the information contained in the statement was information that he had previously provided to either Ms Cox or Mr Read, and when reminded of what he had said about the statement in paragraph 38 of his affidavit he said: “I never saw this here - I never saw this until the trial … I never saw any of this until, well, after the trial.” 	TS 8.
	In his affidavit of 27 January 2016 the applicant deposed to the following matters:

46.	After the voir dire Mr Read said words to the effect that he thought the judge did not think much of my evidence.  Mr Read said that he was not happy with an answer that I had given that I said “too tired”.  He never asked me whether I could explain or clarified that answer.  I was referring to [HM] when I said the words “too tired”.  My answer was not in any sense sexual.  I misunderstood the questions because of my difficulties in hearing and the stress I was under in the trial.
…
49.	After the voir dire hearing Mr Read said that I could not give evidence in my “condition”.  He did not explain what he meant by this.  I felt very angry that he was denying me a chance to tell the jury my side of the story.  I had not been interviewed by the Police.  If I did not give evidence my side of the story was not before the jury.
50.	I told Mr Read that I wished to give evidence.  I told him this many times.
51.	He said words to the effect: “You are not giving evidence in your condition.”
52.	Over the course of the trial I told Mr Read on a number of occasions words to the effect that I wanted to give evidence to refute the blatant lies of [HM] and the other witnesses for the prosecution, but he always said words to the effect that I was not to give evidence.
53.	At no time did I understand that I had a choice, and my choice alone, as to whether I would give evidence.  Mr Read did not explain that to me.  He did not tell me the advantages or disadvantages of giving evidence or not giving evidence.  He did not ask me to sign any document about me giving evidence, or not giving evidence.
54.	Mr Read said very little to me about the trial apart from telling me that he was not letting me give evidence and that he would call other potential witnesses.  He did not discuss his strategy or tactics with me.
55.	As a result of all this, I felt very disadvantaged.  I felt Mr Read was not letting me tell the judge and jury my side of the story.  They only heard the central story from the prosecution witnesses.  There was little other evidence presented in my defence, certainly no evidence that I denied the offending or about my condition on the day when I had allegedly made admissions to [MM].  I would have been able to explain in evidence before the jury of my condition on the day I was confronted by [MM] and that I would not have made any admissions to sexually abusing [HM] to her.  I believe she has made this up to get rid of me.  [MM] knew that I was not well.  I remember leaving a suicide note at the house.
56.	Mr Read also informed me that he was not going to call my brother, Peter, to give evidence.  He said words to the effect that the prosecution would “tear him apart”.  Nor was my sister-in-law, Tanya Smythe, called to give evidence.  At no time did Mr Read discuss proposed evidence with me.
…
59.	As a consequence of my PTSD my memory of the events is not as good now as it was in 2009.
(Emphasis added)
	During cross-examination before this court the applicant was adamant that Mr Read directed him and said: “You are not giving evidence, not in your condition.”  The applicant said he understood that to be a reference to the fact that he was on medication, that he was suffering from chronic PTSD, and that he had problems with his recall.  When asked whether he understood that he could override Mr Read’s advice he said: “No, your Honour.  I did not.” 	TS 21.  He said that his brother Peter did not say anything to him to suggest that it was his “call” whether or not to give evidence. 	TS 21.7.  
	The applicant was also cross-examined as to why he did not complain about not being permitted to give evidence when he wrote the detailed letter to Ms Cox on 20 January 2010. 	AB 814.  He said he did not consider that he needed to make that point because he was innocent and should not have been in gaol. 	TS 24.  At some later stage, following discussions with some other prisoners and one of his brothers, he started to consider how “the failure of [him] not defending [himself] had affected [his] trial.” 	TS 24-5.  He was not sure whether he ever raised that issue with Mr Lloyd. 	TS 25.

During re-examination the applicant said that he had told numerous people during the trial, including his sister and brother and Ms Franz, that he wanted to give evidence.  When the applicant was asked about his failure to mention that matter in the letter he sent to Ms Cox after the trial, he said that he was afraid that if he started criticising someone working for the same organisation (a reference to the NTLAC), “it wouldn’t go down too well, because I was seeking help from them in the form of aid to mount my appeal and it was against someone who worked for them.” 	TS 27.
Peter Smythe
	In his affidavit of 11 January 2016 (which was filed on 26 April 2016), 	AB 753-7. Peter Smythe deposed:

8.	After the evidence had been given in the voir dire, Mr Read came out of the courtroom.  He took Madeleine, Patrick and myself to one end of the building.  He told Patrick that he would not be calling him to give evidence at his trial because it was clear Patrick wasn’t coping.  Patrick asked why he could not give evidence.  He said he wanted the jury to hear his side directly from him.  Mr Read replied with words to the effect: “One of the answers you gave to the prosecution concerns me.”  Patrick asked: “Which one?”  Mr Read said: “When you were asked about being concerned that [HM] may have sexual interests with you on the first night you camped near the Adelaide River you replied: “No I didn’t, she was too tired.”
9.	Patrick tried to explain to Mr Read that he had trouble hearing a lot of what was going on.  I know Patrick has a hearing problem and I know he can have difficulties hearing.  Patrick appeared to be stressed and appeared to not understand what was happening.  He was confused and he did not understand why the allegations of sexual offences were being raised by the prosecution that occurred in Queensland if the Queensland Police hadn’t indicated any interest in him.  Mr. Read told him this evidence was to show a course of conduct regarding his relationship with [HM].  Patrick appeared not to understand what Mr Read was saying.
10.	Mr Read did not answer Patrick.  He turned to me and said: “Peter, I will not be asking you to give evidence either.”  I asked: “Why not?  Mr Read said words to the effect: “I am not going to go down the character assassination path and a lot of your evidence goes towards that.”  I remember Mr Read saying words to the effect that the Judge did not like my comment of “leaving the gate open” in my evidence in the voir dire.  I asked “Are you intending to call anyone as a witness for Patrick”.  Mr Read said words to the effect: “It’s up to the prosecution to prove the case beyond a reasonable doubt and based on the evidence I have seen I do not believe they could do that.  So I am simply going to attack the evidence presented and focus on that.”
11.	I then said words to the effect “Ian, by leaving witnesses such as me out, the jury doesn’t get to see the other side of [HM] and [MM], what they are really like.”
12.	Mr Read then said words to the effect “We only have four days and I have to fit this in with the time I have”.  Both Madeleine and I then said “in other words you don’t want to run over budget on this”.  I tried to explain to Mr Read that I could provide firsthand accounts and provide further witnesses to what I had to say but Mr Read replied: “Yes and some of it can be used by the prosecution to cross examine Patrick and I do not think he is mentally up to a severe examination of his evidence.”
13.	When Mr Read came back from the afternoon break on the first day of the trial before the Jury he approached me and asked if I could stay another day just in case.  What he meant by that I do not know.
14.	After the voir dire evidence had been completed Patrick said to Mr Read many times that he wanted to give evidence in his defence.  I remember Patrick saying on at least four occasions to Mr Read during trial breaks words to the effect “that evidence is a load of crap”, “I recall this” or “I can explain this”.  On each occasion Mr Read said: “No I’m not going to put you in the box.”  Patrick said: “I want to give evidence.”
15.	The next day, that is the second day of the trial before the jury, Patrick and I spoke to Mr Read about Patrick giving evidence in his trial.  I told Mr Read that Patrick wanted to give evidence and I asked him to change his mind.  Mr Read replied that “to change my strategy at this crucial time would surely cost me the case.”  This was on the morning of the trial when [MM] was giving evidence.
16.	I left Darwin the day before the trial was completed.  By then Mr Read had told me he was not calling me as a witness.  Mr Read told me that he was confident that Patrick would be found “not guilty” after [HM] gave an unusual answer to one of his questions.
17.	After I learnt that Patrick had been found guilty of the charges, Mr Read rang me and apologised for “messing this up”.  Mr Read asked me if I would pay for an appeal.  I told him that I could not afford this and that Patrick would need the help of NTLAC and that he should focus on that.
(Emphasis added)
	Peter Smythe had been an investigator for some 30 years, including with the Department of Customs, the Australian Taxation Office and the Australian Federal Police. 	TS 39.  During cross-examination before this court he was adamant that Mr Read did not make it clear to the applicant, either during the meeting following the voir dire 	TS 38. or during the trial, 	TS 41.2. that it was the applicant's choice whether or not to give evidence.  He said that on each of the four occasions referred to in paragraph 14 of his affidavit, himself, the applicant, Madeleine Smythe, Mr Read and Ms Franz were present. 	TS 40.  He said that he heard Mr Read say to the applicant that he could not give evidence “at least once”. 	TS 40.

He was asked about the accuracy of his memory of what Mr Read had said to the applicant some six years earlier at the time he swore his affidavit in June 2016.  He initially referred to “notes … of recollections” that he had taken.  When pressed as to why those notes were not annexed to his affidavit he said they “were taken prior to the trial”. 	TS 42.  He said he had only spoken to members of Barossa Chambers and Mr Apps about what Mr Read had said to the applicant.  He then said he had also spoken to his brother Richard, who has been the person authorised to act on behalf of the applicant while he was in prison. 	TS 43.
Peter Smythe was then asked about his evidence in paragraph 15 of his affidavit that: “I told Mr Read that Patrick wanted to give evidence and I asked him to change his mind.”  He said that the applicant “was asking me why he couldn’t [give evidence], because being a policeman he relied on my opinion".  The following exchange then took place: 	TS 45-6, 47.6-48.3. 
Mr Smythe, as a police officer and a former investigator with both Customs and the ATO were you aware at this time that ultimately it was the client’s determination whether or not to give evidence - whilst barristers might give vigourous advice in relation to those matters, that ultimately it was the client’s call? --- Vigourous advice, yes, a bit of an understatement.  But I would argue that I was aware of my brother’s mental health issues and with his pleading to go and speak to Mr Read, that’s why I did it.
But you were also aware, I take it from your answer, that ultimately it was your brother’s call to instruct whether or not he gave evidence? --- Certainly that’s … the legal definition.  But I understand there is discretion allowed in courts.  And if it ever became an issue … I was convinced and so were a number of other people that [the applicant] just, he wasn’t playing with a full deck of cards.
…
… But as at that time though, in terms of the relationship between [the applicant] and his lawyer, Mr Read, you understood that [the applicant's] legal right was to insist on giving evidence regardless of what advice his barrister gave him about that? --- And I told [the applicant] that.
(Emphasis added)
	When he was asked what he meant when he said that the applicant wasn’t playing with a full deck of cards, Peter Smythe said that the applicant “hasn’t been well for a long time".  He also said that he did have concerns about the applicant giving evidence in the trial.  He was very angry.  Peter Smythe said he had harboured concerns about the applicant since his return from Vietnam. 	TS 47.7.

Madeleine Smythe
	In her affidavit of 11 January 2016 	AB 739. Madeleine Smythe deposed:

4.	On the first day of the trial and after the evidence without the jury being present was concluded I remember a discussion between Mr Read, Patrick, Peter and myself.  I remember the following parts of the discussion:
Mr Read said words to the effect: “I do not want you (Patrick) to take the stand because of the comment you made when you went camping with [HM].”
Patrick said: “I want to take the stand; I want to tell my side of the story.”
Mr Read said words to the effect: “The prosecution will take you (Patrick) to pieces.”
Patrick was adamant he wanted to take the stand.
5.	In an interview room inside the court building at the end of the first day of the trial hearing, Peter and I asked Mr Read why he was not going to let Patrick take the stand.  Patrick was with us.  Mr Read kept saying that what Patrick said about the camping trip was the problem.  I do not remember Mr Read asking Patrick to explain why he gave the answer about the camping trip that concerned Mr Read.
6.	Patrick appeared to be in a state of shock.  He was bitterly disappointed that Mr Read was not going to let him give evidence.
7.	I think on the third day of the trial Peter spoke to Mr Read regarding the calling of medical evidence and whether Mr Read was going to call him and Tanya Smythe to give evidence.  Mr Read said he would let Peter know about giving evidence.
8.	During the remainder of the trial Patrick kept asking Mr Read to let him give evidence.  Mr Read still said no.  This happened on numerous times in my presence.  Patrick was never given a choice about giving evidence by Mr Read in my presence.
9.	I know that after court Patrick kept saying to me that the evidence was a load of crap and he wanted to give evidence to tell his side of the story.
10.	I do not remember any conversation between Mr Read, Patrick, and Peter regarding Patrick’s mental health during the trial.
11.	I had continually queried Mr Read about his conduct of the trial.  At one stage he told me that we do things differently in the Northern Territory.  He said: “You are not in South Australia now.”
(Emphasis added)
	In her evidence Ms Smythe said that Ms Franz was present during the discussions referred to in paragraph 4 of her affidavit.  When Ms Smythe was pressed as to whether she recalled Mr Read telling the applicant that he could not give evidence she had difficulty providing a clear response, pointing to the fact that this had all happened a long time ago.  At one stage she said that Mr Read “did not give [the applicant] an opportunity to basically have his day in court". 	TS 52.9.  When asked again whether Mr Read said to the applicant that “you can’t give evidence”, she said: 	TS 54.

Let me think.  Because we are going back a long time now.
We are? --- There’s a lot of water underneath the bridge.  It depends on one interpretation.  To me the way that Mr Read was saying and how he said it was that he did not want [the applicant] - now somebody else could see it in a different way.
Yes? --- But to me that’s how it came across.  Does that make sense?
Yes.  So that was your interpretation? --- Yes.
But you can’t recall that Mr Read said those words: “[The applicant], you cannot give evidence?” --- There was so many different times.  To be honest, I can’t remember.  I’m trying but I can’t remember.  
	Ms Smythe was asked whether she raised any concerns with Mr Read at the time.  She said that she did that but Mr Read did not like her very much.  She said she would approach his junior, Ms Franz, and would raise her concerns with her. 	TS 55.  

She was also asked why she had not said anything in her letter to Mr Read of 5 November 2009 	AB 838. to the effect that he had told the applicant that he could not give evidence.  Her immediate response was that “the damage was already done”.  When it was put to her that the general tenor of the letter to Mr Read was friendly, she said “well, that’s the way we’ve been brought up". 	TS 56-7.
Ian Read
	When he prepared his affidavit of 1 June 2016 	AB 782-786. Mr Read had the benefit of the considerable body of material, including his own notes and memoranda prepared during and shortly after the trial and his letter to Mr Lloyd dated 18 February 2013.  
	In that affidavit, Mr Read described the considerable evidentiary and forensic difficulties associated with the trial, including the strength of the Crown case (and in particular MM’s evidence about the admissions of 30 November 2007 and the applicant's inability to deny making those admissions); HM’s complaint to her previous boyfriend James Parkhill; the previous allegation made by another child against the applicant (which made raising the applicant's character difficult); and the serious credibility problems attending the applicant's testimony (not only concerning the evidence he gave during the voir dire but also concerning his alleged memory loss at the critical time of the admissions of 30 November 2007).  

Mr Read also deposed to the fact that despite the considerable efforts that had been made to obtain expert medical evidence to support the applicant’s claim of memory loss and its possible link to his PTSD, the applicant was not in a position to call medical, psychiatric or psychological evidence in support of this claim.  Mr Read also expressed the view that some of the answers given by the applicant during the voir dire were unsatisfactory, and could “have been used by an experienced prosecutor to great effect" to cause the jury to think that the applicant had an improper relationship with the complainant.  
At paragraph 5 of his affidavit, Mr Read deposed:
In relation to the question of the applicant giving evidence, I have no doubt that my advice not to give evidence was firm.  However, he was aware of his right not to give evidence and I would not have and did not forbid him from giving evidence.  The question as to the forensic decision and advice with regard to the applicant giving evidence is covered in the above paragraphs and recorded in my notes which are annexed above.  Given the passage of time I do not have specific recollections of the details of conversations which I no doubt had with the applicant and his family during the conduct of the voir dire and trial.  Although I may have been firm in my advice, I do not believe I behaved in what is alleged to be a cavalier manner.
(Emphasis added)
	In his affidavit of 4 May 2017, Mr Read responded to the affidavit of Peter Smythe which was sworn on 11 January 2016 and filed on 26 June 2016.  Mr Read repeated his acknowledgement that the applicant did want to give evidence and that he had advised him against taking that course.  Mr Read did not accept that the applicant was not aware that it was his choice whether or not to give evidence, or that Peter Smythe, an experienced ex-police officer, was also not aware of that matter.

Mr Read was cross-examined at some length.  He said he took over the case from Ms Cox in July or August 2009.  She had prepared a brief containing the applicant's instructions and her assessment of the case.  Mr Read had a long conference with the applicant when he first met him in Adelaide at the Legal Services Commission.  He was of the view at that stage that the applicant would need to give evidence.  
	That view changed after the applicant gave evidence during the voir dire.  Mr Read said during cross-examination that he does not believe that he told the applicant that he could not give evidence “in [his] present condition”.  The reason he did not want the applicant to give evidence was due to the forensic difficulties that the applicant would have faced, arising primarily from some of the answers he gave during the voir dire and the lack of any expert medical evidence to support his claim of memory loss. 	TS 87.  Further, the claim of memory loss at this crucial time may have caused the trial judge to give the jury an Edwards direction. 	TS 89.  
In Mr Read’s assessment at the time, there were also potential difficulties with the applicant's credit arising from the fact that he was mentally disturbed and behaving erratically at about the time of the admissions of 30 November 2007.  This included the incongruous evidence the applicant had given during the voir dire when being cross-examined about the Bunnings job.
	When cross-examined about his discussions with the applicant during trial concerning the applicant giving evidence, Mr Read acknowledged that he well knew the applicant wanted to give evidence and the family wanted him to give evidence.  Mr Read agreed that he would have been firm in his advice that it would not be in the applicant’s best interest to do so.  He did not consider that it would have been “too late for him to change his strategy” on the Thursday had the applicant insisted on giving evidence notwithstanding his firm advice to the contrary.  He doubted that there would have been Browne v Dunn implications in that event because the applicant's evidence was simply to deny the allegations.  
	Mr Read went on to say that he does not, and did not then, have a practice of getting signed instructions concerning matters such as this.  Rather, his practice is and was to make notes, as he did in the present matter. 	TS 96-7. 
Mr Read was asked whether he told the applicant about the disadvantages of not giving evidence in order that the applicant could make an informed choice.  Mr Read frankly admitted that he cannot remember what he said in this regard, but thinks that during the discussion of that matter he would have said words to the effect that: “I understand you to want to give evidence to deny the allegations.”  He believes his advice would have been to the effect that: “Your best prospects of an acquittal would be if you don’t give evidence”.  
	Mr Read considered that there was some scope for creating a reasonable doubt in the course of cross-examining MM and HM.  Mr Read was in no doubt that he had made it quite clear to the applicant that he had a choice, while acknowledging that the applicant's decision would have been largely influenced by his advice. 	TS 101-6.  Mr Read also referred to his notes dated 28 October and 2 November 2009.
Mr Read was also asked in cross-examination about his conversations with Peter Smythe.  He accepted that Peter Smythe may have asked him to change his mind about the applicant not giving evidence and he “might have re-explained it to him”. 	TS 107.5.  He pointed out that Peter Smythe was an experienced Federal police officer and could well have insisted that the applicant was going to give evidence despite his advice.  In Mr Read’s assessment these were not unsophisticated people, they knew it was the applicant's choice, but the applicant ultimately accepted his advice. 	TS 107. 
Mr Read was also asked about Peter Smythe’s evidence that after the verdict Mr Read rang him and apologised for “messing this up”.  Mr Read said he believed that he would have apologised.  He might also have said he was disappointed with the result.  He felt sorry for the applicant.  But he did not accept that he would have said he apologised “for messing this up”. 	TS 107.
Mr Read also pointed out that if the applicant had given evidence about his claimed memory loss, the defence would also have had to call Peter Smythe to give evidence about the events immediately following 30 November 2007.  Those events culminated in Peter Smythe having the applicant admitted to the Daw Park Hospital in Adelaide.  That evidence would potentially have brought into focus the fact that MM and Peter Smythe persuaded the applicant to leave the family home on the pretext that he had to fly to Adelaide to help his brother, Peter Smythe’s reasons for doing so, what Peter Smythe had been told by MM at the time, and the applicant’s behaviours on his arrival in Adelaide. 	TS 108.
Mr Read was also questioned about his cross-examination of MM and HM.  He said that they were both “taken on pretty directly” with the aim of demonstrating that they were lying about specific issues. 	TS 113.2.  Mr Read said that he had identified a significant number of inconsistencies and inherently improbable accounts within the evidence of MM and HM, and that he cross-examined them about those matters.  In Mr Read's assessment, he had made quite a few inroads in relation to their evidence and also in relation to the complaint evidence of James Parkhill. 	TS 116-118.
Julie Franz
	Ms Franz assisted Mr Read during the course of the applicant's trial.  She swore an affidavit on 5 May 2017 and gave evidence during the course of these proceedings.  She stated that she has a limited memory of the matter due to the effluxion of time, but she had looked at part of the file some years ago when the applicant’s solicitor contacted the NTLAC to advise that he was considering an appeal against the conviction.

She recalls forming the view that the applicant's evidence on the voir dire was weak and unconvincing.  She specifically recalled his inappropriate response to the effect that HM was too tired to be flirtatious during the course of the camping trip.  She specifically recalled being present on one occasion after the decision on the voir dire when Mr Read spoke to the applicant about whether or not he would give evidence during the trial.  She recalls the applicant being asked what he would say if he was cross-examined about the answer that he gave to the effect that HM was too tired to be flirtatious.
	At paragraph 7 of her affidavit of 5 May 2017, she deposed:
During this conference Mr Read did not tell the applicant that he could not give evidence.  My recollection is that it was a conversation where the applicant had to decide whether or not he wanted to give evidence at the end of the prosecution case.  I do not recall Mr Read being forceful with the applicant or overbearing.  Mr Read did not say that the applicant could not give evidence.  It was a conversation where Mr Read pointed out the difficulties with his evidence in the voir dire and what the applicant might encounter if he gave evidence.
	She also recalled that the applicant was quite detailed in the instructions he gave to Mr Read and her prior to the trial.  She recalls a very long letter of instruction which the applicant gave them, together with drawings including the classroom in Queensland. 	Affidavit of 5 May 2017 at [9].

In her evidence given during the hearing of this appeal, Ms Franz referred to the voir dire proceedings and said that her impression was that “he was not a strong witness … he wasn’t a good witness.” 	TS 124.  He was “certainly nervous and very stressed.”  She recalls that following the voir dire Mr Read questioned the applicant about his answer concerning the camping trip and what he would say if cross-examined about that matter. 	TS 125.  She did not think she was present when Mr Read spoke with the applicant about whether or not the applicant would give evidence before the jury. 	TS 125.
Ms Franz was asked about some notes that she thinks she made in August 2013 	Exhibit A1. after she was contacted by Mr Lloyd. 	TS 128.  These notes provided, amongst other things, that the applicant gave comprehensive instructions prior to trial 	TS 128.8. and that with certain exceptions, such as the camping trip, there were no instructions given in relation to individual incidents because the applicant made “complete denials”.  
Ms Franz said the notes dealt with a number of the matters raised in Mr Lloyd’s letter to Mr Read dated 9 January 2013 	AB 831. and Mr Read’s reply of 18 February 2013 	AB 834..  One of those matters was recorded as: “Desire to give evidence.  Advised him not to.  Mr Smythe accepted this advice.”  Opposite that entry, Ms Franz had written: “Agree with IR’s letter.”  Ms Franz agreed that these were matters she had extracted from Mr Read’s letter, rather than from her own memory. 	TS 132.7.  She says that she does not have any memory of hearing Mr Read say: “Do not give evidence.” 	TS 129-130.  She recalled that the applicant's claimed memory loss at the time he allegedly made the admissions to MM had been investigated and that they could not find a medical reason for it.  She was also of the view that the applicant’s claim in this respect was at odds with the fact that he appeared to have a very good recollection of almost everything else. 	TS 132.8.
When asked about the attitude of the applicant's sister Madeleine Smythe, Ms Franz said that she had been respectful and grateful.  She does not remember anyone complaining to her about Mr Read’s performance or the way in which the trial was run until “a lot later” when she became aware that “the family were going to appeal”. 	TS 134.7.
The applicant’s counsel then asked Ms Franz about “the problematic answer” given by the applicant during the course of the voir dire.  That exchange was in the following terms: 	TS 134.9.
And did you consider that that answer was effectively devastating to his credibility or the defence case if he had been called in the trial proper. --- Yes.  
And I use the word “devastating” because it’s something that’s used by Mr Read in one of his file notes.  Is that the sort of language that you think you might have employed to describe the potential impact of that evidence? --- I would say a clanger, like once it came out we stopped and … Went back to the transcript and made sure that we actually heard it.  It was one of those things that it was going to be very hard to explain that away under cross-examination.
Does it necessarily follow from that answer that the accused had a sexual interest in his step daughter? --- No, I don’t think …
Well what was the problem that you perceived in that answer? --- It was just that rather than saying “no, it never happened”, which is what you would expect someone to say, not “she was too tired”.  It just was a really odd answer.
But did it necessarily suggest a sexual interest in his step daughter? --- Well when you’re asked why didn’t sex happen and you say because she was too tired, I mean it does beg the question – it leaves it open.
Submissions and consideration
As we have already noted, a large part of the applicant’s submissions focuses on the fact that the applicant did not give evidence during the course of the trial proper, rather than on the matter raised by these grounds.  That matter is what Mr Read did or did not say concerning the applicant's right to give evidence.
	By way of example, counsel for the applicant contends that Mr Read made up his mind too early and “should have waited until the close of the prosecution case before offering the advice which he says that he gave.  This in itself is some evidence of the fact that he did not make a rational decision.” 	Applicant's Written Submissions at 8.  Even if that criticism was considered to be well-founded, it goes to the correctness or otherwise of the advice and Mr Read’s forensic purposes for coming to that conclusion, as distinct from the alleged refusal or failure to advise which form the basis of Grounds 1 and 2.
In any event, it is clear that the applicant's performance in the witness box during the voir dire and prior to the commencement of the trial proper was of significant concern to Mr Read and Ms Franz.  That concern, together with the inability to marshal any medical evidence to support the applicant’s claim of memory loss, was sufficient to cause them to form the view that the applicant should not give evidence at the trial.  So much is clear from Mr Read’s notes of 28 October 2009 and Ms Franz’s evidence.  That preliminary view notwithstanding, Mr Read continued to give serious consideration to that issue, and discussed his concerns with the applicant and Peter Smythe on the second day of trial, as is apparent from his notes dated 2 November 2009 (made the previous Thursday).
Counsel for the applicant pointed to the fact that Mr Read did not obtain signed instructions from the applicant. 	Applicant's Written Submissions at 10.  As already described, Mr Read testified that it is not his practice to obtain signed instructions, but rather to make a written note of the communications with the client about such matters.  This is in fact what Mr Read did in both the notes he made during the course of the trial.  
Counsel for the applicant submits that it is plain that Mr Read had a very firm view by the Thursday that the applicant should not give evidence, and that he had communicated this to the applicant and Peter Smythe.  This was what led Peter Smythe to speak to Mr Read that day in order to stress that the applicant wanted to give evidence and wanted Mr Read to change his mind about that.  
A number of observations may be made about that submission.  First, Mr Read’s evidence is clearly to the effect that he did have a firm view by that stage.  Secondly, even if Mr Read did talk about the effect that this might have upon his “strategy at this crucial time” (which he denies), it does not follow that he was unprepared to change that strategy or advice if circumstances demanded before a final decision was taken whether or not to call the applicant to give evidence the next day.  Thirdly, counsel for the applicant has not pointed to any matter which might have warranted a reconsideration of the firm views reached on the Thursday and reflected in Mr Read’s notes.  Finally, whether or not Mr Read had a firm view by that stage, or at any other time, does not answer the questions whether he refused to let the applicant give evidence and whether the applicant understood that it was ultimately his choice.
Counsel for the applicant draws attention to the fact, and we accept, that Mr Read did not expressly state in his file notes that the applicant accepted his advice that he should not give evidence.  When asked during cross-examination whether the applicant said words the effect that “I agree.  I’ll accept your advice”, Mr Read acknowledged that he did not have any independent recollection of what his words were or whether they were words like or similar to those suggested by counsel. 	TS 102.2.  That lack of specific memory notwithstanding, Mr Read contends the applicant understood he had that choice. 	TS 104.2.   
	There are three possibilities in the determination of Grounds 1 and 2.  The first is that Mr Read refused to allow the applicant to give evidence in his defence.  The second is that Mr Read failed to advise the applicant that it was his choice whether or not to give evidence.  The third is that Mr Read strongly advised the applicant not to give evidence without depriving him of the choice.  The existence of contemporaneous documentary evidence is important in resolving the conflict presented for decision.  It obviates to some degree “the fallibility of human assessment of credibility from appearances”. 	State Rail Authority of New South Wales v Earthline Constructions Pty Ltd (in liq) [1999] HCA 3; (1999) 73 ALJR 306 at [90]-[91].    
	As the foregoing examination discloses, there are three documents of particular relevance in that respect.  The probative value of those documents is reinforced by the delay in the material complaint.  First, Mr Read’s two notes of 28 October 2009 and 2 November 2009 record that he discussed the applicant's options with him on several occasions before the close of the Crown case and advised him against giving evidence.  Secondly, despite the various complaints made by the applicant and Madeleine Smythe shortly following the trial (and, in particular, the applicant's letter dated 20 January 2010), and the detailed reviews conducted by two senior counsel, there was no complaint made by the applicant or his family about the trial counsel during those processes.  
	In particular, there was no suggestion that counsel had told the applicant that he was not permitted to give evidence in his defence or that he was not advised that he had the right to give evidence if he wished to.  To the contrary, the applicant was complimentary about the conduct of the trial in its aftermath and the family made no complaint in that respect.
Even at the time the applicant’s solicitor, Mr Lloyd, first became involved in early 2013, it was not put that Mr Read had refused to allow the applicant to give evidence or had failed to advise him that the final decision whether he gave evidence before a jury was his.  While it is clear that the fact the applicant had not given evidence was one of the concerns held by Mr Lloyd following his perusal of the papers, his queries in relation to that concern were directed at ascertaining why Mr Read “decided” that the applicant “should not” give evidence. 	See Lloyd letter dated 9 January 2013 at AB 831.  Mr Read duly responded to that and the other questions raised by Mr Lloyd.  This included him clearly reiterating at the outset that “Mr Smythe was told that it was his right to give evidence upon his trial”. 	See Read letter dated 18 February 2013 at AB 834. 
	Against that background, there was no complaint in the terms raised in either of Grounds 1 or 2 until the affidavits sworn in 2016.  In addition to the considerable weight to be attached to Mr Read’s notes made during the trial because of their contemporaneity, they are all the more persuasive because they were made well before any complaints of the kind raised in Grounds 1 and 2 were made.  
In his affidavit in response sworn on 1 June 2016, Mr Read frankly acknowledged that he no longer had specific recollections of the details of conversations which he no doubt had with the applicant and members of his family, but he was clear about the factual questions raised by Grounds 1 and 2.  As he deposed at paragraph 5 of that affidavit:
In relation to the question of the applicant giving evidence, I have no doubt that my advice not to give evidence was firm.  However, he was aware of his right to give evidence and I would not have and did not forbid him from giving evidence.
	Mr Read’s evidence about these matters is unequivocal and consistent with his contemporaneous notes.  That is, he never told the applicant that he was not permitted to give evidence in his defence, and the applicant was aware that it was his choice whether or not to give evidence notwithstanding Mr Read’s advice to the contrary.  Mr Read's account that he did not say that the applicant could not give evidence is supported by Ms Franz’s affidavit evidence and her oral testimony.  There is also an inherent improbability in the contention that an experienced criminal lawyer would arrogate to himself his client's rights in the manner alleged when the principle involved is so basal.
	Ranged against that oral and documentary evidence, the applicant was adamant in his evidence that Mr Read told him he was not permitted to give evidence, and that he did not understand he had a choice as to whether he gave evidence or not.  The applicant's evidence in this respect is based wholly on recollections and inferences drawn from those recollections some six years after the event.  There are grounds on which to doubt the reliability of the applicant's evidence concerning what was and was not said by Mr Read and others during the trial.  

First, the applicant’s mental state at the time of the trial, although not such as to make him unfit to stand trial, gives rise to at least some apprehension concerning his current recollections about what occurred during that time.  That is reflected in some of the unconventional answers he gave during the voir dire proceedings, and in Peter Smythe’s concerns about the applicant’s judgement at the time.  
Secondly, there were aspects of the applicant's oral evidence given during the hearing before this court which were inconsistent with the accounts given by other witnesses.  
By way of example, the applicant denied that his brother Peter Smythe, who was an experienced police officer upon whom he relied, had said to him words to the effect that it was the applicant's call whether or not he gave evidence. 	See [82] above, which evidence was contradicted by Peter Smythe in the passage underlined in [88] above.  Counsel for the applicant contends that little weight should be attached to Peter Smythe's evidence about this because, “Peter himself was not certain about the issue”. 	See Reply to Respondent’s Submissions on the Evidence dated 28 July 2007 (Applicant's Reply) at [1.4] – [1.11].  It is suggested that if Peter Smythe had been aware the applicant had a choice he would have argued more strenuously for him to give evidence.  There is no evidence to sustain that inference.
	By way of further example, the applicant asserted in paragraph 46 of his affidavit that Mr Read never asked him whether he could explain or clarify his answer about the camping trip and HM being “too tired”.  This is contrary to the evidence of Ms Franz.  Similarly, paragraphs 38 and 39 of the applicant's affidavit imply that he had not seen the nine-page statement annexed to his affidavit, and imply that he was unaware of its contents prior to trial.  That position was necessary to sustain his complaint to Mr Lloyd that a formal statement had never been taken from him in preparation for trial.  However, as has already been seen, the evidence is that he had previously provided his lawyers with all the information contained in the statement and the diagram attached to it, and that Mr Read went through his evidence with him during the meeting in Adelaide.
	As to the evidence of Peter Smythe and Madeleine Smythe, it is of recent origin and unsupported by any notes or other records made within six years of the relevant discussions.  
	As we have already noted, Peter Smythe was an experienced police officer and was aware that the applicant had the right to give evidence notwithstanding strong advice to the contrary from counsel.  He approached Mr Read prior to the close of the prosecution case with that knowledge and reiterated the applicant's desire to testify, and attempted to persuade Mr Read to reconsider his views concerning the forensic disadvantages.  That knowledge and conduct is inconsistent with the essential assertions made in Grounds 1 and 2 of this appeal.  While Madeline Smythe made those assertions without equivocation in paragraphs 4 and 8 of her affidavit, her oral evidence about those matters during the conduct of this application was, as described above, uncertain in the essential aspects.
It is no doubt the case that at the time the applicant, Peter Smythe and Madeleine Smythe swore their affidavits they remembered that there were discussions about the wisdom or otherwise of the applicant giving evidence, and about his desire to give evidence.  It is perhaps understandable that, after the event and with the benefit of hindsight, they may have characterised firm advice from Mr Read that the applicant should not give evidence as a direction that the applicant could not give evidence.
	For these reasons, we have preferred the evidence of Mr Read and Ms Franz to the extent that it is inconsistent with the evidence given by the applicant, Peter Smythe and Madeleine Smythe.  In particular, we reject the applicant’s evidence to the effect that Mr Read told him that he was not permitted to give evidence.  The applicant has not satisfied us that Mr Read refused to allow him to give evidence in his defence, or that he failed to adequately advise him that he still had the right to give evidence notwithstanding Mr Read’s view that he should not.
Miscarriage of justice
Even if the factual basis for either or both of Grounds 1 and 2 were made out, that would not in itself be a sufficient basis on which to grant leave and allow the appeal.  It would be necessary to establish that counsel’s asserted incompetence led to a miscarriage of justice. 	R v Birks (1990) 19 NSWLR 677; Nudd v R (2006) 225 ALR 161; TKWJ v R (2002) 212 CLR 124; R v The Queen [2008] SASC 35; R v Heeremans (2007) 249 LSJS 49; Bass v The Queen [2014] VSCA 350.  In making that assessment, a distinction is to be drawn between forensic choices which fall to counsel to make during the running of a trial and those forensic choices which are reserved to the accused.  As the High Court observed in Craig v The Queen: 	[2018] HCA 13 at [23]-[24].
The appellant's complaint is with the application of an objective test drawn from the judgments in TKWJ v The Queen [(2002) 212 CLR 124; [2002] HCA 46] to the Court of Appeal's determination that the incorrect advice did not occasion a miscarriage of justice.  As the appellant observes, the analysis in TKWJ is concerned with challenges to forensic judgments that are within counsel's remit.  The objective test that TKWJ holds is to be applied to the determination of challenges of that kind takes into account the wide discretion conferred on counsel under our adversarial system of criminal justice [TKWJ v The Queen (2002) 212 CLR 124 at 128 [8]].  A necessary consequence of that discretion is that the accused will generally be bound by counsel's forensic choices.  It is only where the appellate court is persuaded that no rational forensic justification can be discerned for a challenged decision that consideration will turn to whether its making constituted a miscarriage of justice.  
By contrast, the appellant points out that his challenge is not to a forensic choice made by counsel but to the circumstance that counsel's incorrect advice was material to a forensic choice which was reserved for him to make personally.  The appellant's argument is posited on the proposition that the accused's informed choice to give evidence is an essential condition of a fair trial according to law.  At its widest, the argument is that any material error in legal advice on the accused's choice to give evidence denies that a choice not to give evidence is an informed choice and for that reason occasions a miscarriage of justice.  The appellate court, on this analysis, does not stay to consider the causal relation between the incorrect advice and the conduct of the trial or its outcome.  
	In rejecting the expansive argument, the High Court went on to observe: 	Craig v The Queen [2018] HCA 13 at [27].

Sankar is not authority for the proposition that any inadequacy or error in legal advice relating to the accused's right to give evidence, without more, occasions a miscarriage of justice.  Certainly where it is not in issue that the accused was aware of the right to give evidence, the contention that any material error in legal advice bearing on the exercise of the right denies an essential condition of a fair trial must be rejected.  At the least, demonstration that incorrect advice has occasioned a miscarriage of justice will require consideration of the relation between the advice and the decision not to give evidence.  
	The process of assessment in determining whether the incorrect advice occasioned a miscarriage of justice was then described in the following terms: 	Craig v The Queen [2018] HCA 13 at [33]-[34].

The appellate court's assessment of whether the decision not to give evidence deprived the accused of a fair trial looks to the nature and effect of the incorrect legal advice on the accused's decision.  It is not an assessment of whether an objectively rational justification for the decision can be assigned to it.  The point may be illustrated by the extreme example posited by Gleeson CJ in Nudd v The Queen of the accused who fails to give evidence because counsel wrongly advises that an accused is not entitled to give evidence [(2006) 80 ALJR 614 at 620-621 [17]; 225 ALR 161 at 167; [2006] HCA 9].  His Honour considered that it was difficult to imagine that an appellate court would not intervene in such a case.  That would be so even if the appellate court considered that the accused's failure to give evidence was forensically justified:  a fair trial requires that the accused be aware of the entitlement to give evidence in his or her defence notwithstanding that that choice may be unwise. 
Putting to one side Gleeson CJ's extreme example, the appellate court's determination of whether incorrect legal advice bearing on the accused's decision not to give evidence has occasioned a miscarriage of justice is not without difficulty.  Necessarily it is a determination that will only arise following a trial at which the accused has been convicted.  It would be unrealistic not to recognise that the reliability of an accused's honest evidence on appeal, that he or she would have given evidence had the incorrect legal advice not been given, may be affected by an element of hindsight reasoning [Cf Chappel v Hart (1998) 195 CLR 232 at 246 fn 64 per McHugh J; [1998] HCA 55].  And, as here, the decision not to give evidence may be the product of a combination of factors, not all of which are tainted by the incorrect legal advice.  The conclusion that the trial of an accused was not a fair trial requires the appellate court to be satisfied that it was the accused's wish to give evidence and that the incorrect legal advice effectively deprived the accused of the opportunity to do so. 
	It may be noticed that the relevant grounds of appeal in this case do not assert that Mr Read gave incorrect advice about a particular forensic issue which caused the applicant not to give evidence, so as to effectively deprive him of the opportunity to do so. 	The issue in Craig v The Queen was that the appellant's counsel had incorrectly advised him that giving evidence would likely lead to cross-examination on prior convictions.  The assertion is that Mr Read did not permit the applicant to give evidence or, in the alternative, that Mr Read did not adequately advise the applicant that it was his choice whether or not to do so.  For the reasons already given, we have found that was not the case, and that the applicant knew he had the right to give evidence.

Even if it had been asserted that Mr Read’s advice in that respect was incorrect, that assertion would have been rejected.  As is evident from Mr Read’s memoranda and evidence, and the considered opinions of the two senior counsel who reviewed the matter shortly following the trial, there were strong forensic and evidentiary reasons for advising the applicant not to give evidence in his defence.  Nor can it be said that the forensic risks of advising the applicant not to give evidence were outweighed by the advantages of him doing so. 	See, for example, TKWJ v R (2002) 212 CLR 124; Nicholls v R [2016] VSCA 250.  Similarly, the strength and nature of the prosecution case, particularly in relation to the admissions of 30 November 2007, clearly affected the strategic options that were open and was relevant to the weighing of the advantages and risks of the applicant giving evidence. 	See Nicholls v R [2016] VSCA 250 at [99], [112], [116].  
On proper analysis it cannot be said that the advice was incorrect, and that the applicant relied on incorrect advice with the effect of depriving him of the opportunity to give evidence, thereby occasioning a miscarriage of justice.
The question arising on Ground 4
In his written outline of argument 	Outline of Argument dated 8 November 2016. counsel for the applicant contended:
16.	Prior to trial, Mr Read spoke with Tanya Smythe, a sister-in-law of the applicant.
17.	She gave him important information which, had she given evidence, may well have caused a jury to entertain, at least, a reasonable doubt about the credibility of the two key witnesses in the prosecution case, [HM] and [MM].
18.	Tanya Smythe’s evidence (Appeal Book pp 774 - 751), if accepted, raised at least a strong suspicion that both [HM] and [MM] bore ill will towards the applicant.  Moreover, they had a strong motive to lie about him.  [MM] wished to rid herself of the applicant (her husband), and obtain title to the family home.  [HM] hated the applicant for various reasons, all of which were unrelated to any suggested sexual assault upon her.
19.	Further, both women had apparently agreed that one way to rid oneself of a partner, and/or to obtain assets from him, was to make an allegation of rape against him.
20.	Further, the evidence of Tanya Smythe, if accepted, indicated that [HM] knew that [MM] hated the applicant, well before she allegedly made her allegations to [MM], so that, if [HM] had in fact been sexually assaulted by the applicant, she would have told [MM] much sooner than she allegedly did.
21.	For these various reasons, the applicant was deprived of a chance of acquittal that was fairly open.  The forensic advantage identified by Mr Read was slight in comparison to the dramatic disadvantage that resulted from Mr Read’s actions.
22.	The omission of his counsel amounted to a material irregularity in the trial that resulted in his conviction.
	 Although the complaint made in this ground concerns Mr Read’s forensic determination in not calling Tanya Smythe, and is differently structured to the complaint in Grounds 1 and 2, it again resolves to a determination of whether there was a relevant failure and, if so, whether that decision led to a miscarriage of justice.

The evidence concerning the failure to call Tanya Smythe
Tanya Smythe and Mr Read were the only witnesses to give evidence in relation to this particular ground of appeal.
Tanya Smythe
	Tanya Smythe is the wife of Richard Smythe, one of the applicant's brothers.  In her affidavit sworn on 28 August 2015 	AB 743-752. she referred to two occasions on which she had had dealings with MM and HM.  The first dealing was said to have occurred in Darwin in November 2001.  The second dealing was said to have occurred in Adelaide in October 2005.  
	At paragraph 13 of her affidavit Tanya Smythe deposes to a meeting she had with Mr Read at about 11 am on a Saturday morning in late October 2009.  The venue was a cafe in Melbourne Street, North Adelaide.  Richard Smythe was also present at that meeting.  That meeting is described in the following terms:

Mr Read spoke to me about what evidence I could give at Patrick’s trial.  He was taking notes as I told him.  I showed him notes I had already typed.  Mr Read perused at (sic) the notes for 10 – 30 seconds.  He looked at me and said words to the effect that he didn’t want a character assassination of [HM] or [MM] and that he wasn’t interested in reading any more.  He handed the notes back to me.  Mr Read was rushing this meeting.  He did not appear focused.  His phone was continually ringing during this meeting.  He looked at his phone but he did not answer the calls.  He mentioned it was his daughter ringing.  We left the cafe.  I did not have any further contact with Mr Read.  I was not called as a witness at Patrick’s trial.  I mark and annex a copy of my notes I showed Mr Read as “TS 1”.
	The notes attached to Ms Smythe’s affidavit are somewhat disjointed, but include the headings “November 2001” and “Kylie’s wedding around 2005”.  Some words are capitalised, presumably for emphasis.
	Tanya Smythe's evidence concerning the dealings in November 2001, both in her affidavit and in her notes, concerned conversations she says she had with MM and HM during a four-day visit to see the applicant and his family in Darwin.  Tanya Smythe’s husband and daughter also travelled to Darwin at that time.  Tanya Smythe says that during that four day period MM often spoke about her unhappy relationship with the applicant.  She says that MM and HM talked about “how they would get rid of boyfriends and a hubby”, including to “call rape”. 	The words “call rape” were written in capital letters in the notes.  In the notes she emphasised, in capital letters, that at no time while she and her husband were in Darwin “was there any suggestion from [HM] to watch out for any unusual behaviour from [the applicant]".
	Tanya Smythe's evidence concerning the dealings in October 2005, both in her affidavit and in her notes, concerned an occasion three or four days before the wedding of Kylie Smythe (a niece) in Adelaide.  The applicant and MM, together with their children RM and KM (but not HM), had driven down to Adelaide for the wedding.  In her affidavit, Tanya Smythe describes a conversation which took place at a café in Adelaide during which MM expressed hatred for the applicant and wished him gone in profane and highly disparaging terms.  During the car trip on the way back from the cafe to where MM was staying, MM continued to complain about the applicant, saying amongst other things that she wanted him to drop dead and that if he was dead she would get everything.  
	Tanya Smythe said in her evidence that she was concerned about what MM was saying and told Richard Smythe of her concerns.  In her notes she capitalised the words “full tirade” when describing MM’s complaints at the café about the applicant.  She also capitalised the words “have to get rid of him”, which she records MM as saying during the car trip home from the café.  
	Tanya Smythe's notes then refer to an occasion when she and Richard Smythe were visiting Davina Smythe and her husband Kieron Smythe, who is the applicant’s youngest brother.  She describes a conversation between herself, Davina Smythe and Kylie Smythe (Davina’s daughter) about the applicant and MM.  During the course of that conversation Davina Smythe said that she had been in contact with MM who had disclosed she “didn’t want to be with [the applicant] anymore”.  During the course of that same conversation Kylie Smythe said that "she totally supports [MM] and that it would be no loss if [the applicant] committed suicide and that she would help him with that”.
	Tanya Smythe's notes then refer to another conversation that she had with Davina Smythe in which Davina told her that she had been in constant conversation with MM “wanting to try and sort something out with the girls allegations”.  The notes also record that Davina Smythe said derogatory things about Peter Smythe and others, and made allegations about money being embezzled and about Peter Smythe helping the applicant to fly somewhere in Western Australia so “he wouldn’t be around to answer to the sexual abuse allegations”.

The next entry in the notes is headed “13th 14th 15th December”.  Tanya Smythe records that she received a phone call from Kylie Smythe “asking whether she should telephone HM and tell her to go to the police and corroborate both their allegations, and that by the pair of them getting together it should be a sure thing to get the f--king bastard.”  The notes also record that Kylie Smythe said “she felt she had better ring HM because HM at this stage was RELUCTANT TO WANT to proceed with going to the Police Station and making a statement.”  
The final page of the notes begins abruptly and is incomplete.  It starts with the sentence: “Also came through Davina to us on telephone November - December 2007 that Patrick had sexually assaulted Kylie.”  The notes record that Davina Smythe had requested Tanya Smythe and Richard Smythe to visit them as she was feeling very distressed about this news; and that MM had rung Davina Smythe stating that the applicant had sexually assaulted HM and had suggested that Davina Smythe should speak to Kylie Smythe to see if she had been sexually assaulted as well.  The entry records further that Davina Smythe said that she had gone around to Kylie Smythe's house the next day and told her that HM had accused the applicant of wrongdoing; and that Kylie Smythe had then told Davina Smythe that the applicant had inappropriately touched her but that she didn’t want to go into any details as that would be disturbing for Davina Smythe.
	The notes then record that Kylie Smythe rang Tanya Smythe, apparently at some time in the period between 18 and 21 December 2007, and asked if she could come and have a chat with her about her situation.  Kylie Smythe told Tanya Smythe that the applicant had inappropriately touched her on a number of occasions, but she had not told her parents as she did not want to upset them.
During her evidence in this court Tanya Smythe could not remember when she prepared the notes, but said that it was some time after the applicant was arrested. 	TS 65.  She said that she and Richard Smythe sat at the table in the cafe in Adelaide with Mr Read “chatting about the case”.  She “handed Mr Read [her] notes, he perused them for a few seconds and gave them back to [her].” 	TS 67.  She later said Mr Read “read it for about 10 to 20 seconds and he handed it back saying he didn’t want a character assassination and that was that.  He didn’t read through all the notes.  He never ever turned the first page.” 	TS 68.
She said that she did not do anything further with the notes after that.  She did not give a copy to the applicant or to Peter Smythe or Madeleine Smythe, or send them to the NTLAC.  When she was asked whether she did any of those things she said “of course not”, and “I would never do that” because “this is my stuff … I wouldn’t share it.” 	TS 68-9.  When she was asked whether it occurred to her that the allegations made by Kylie Smythe might be damaging to the applicant's defence of the allegations made by HM, she said that did not occur to her when she made the notes and that she “just noted everything down”. 	TS 70.
Ian Read
	In his affidavit of 1 June 2016 	AB 785 at [6]. Mr Read says relevantly:

I have great difficulty accepting [Tanya Smythe's] allegations that I was made aware of and I was ambivalent about introducing evidence which disclosed a motive to lie which could have undermined the credibility of the victim and particularly her mother to whom the applicant confessed.  Having stated that, and given the passage of time, I comment as follows: I do remember meeting the family in Melbourne Street, Adelaide, having previously conferred at length with the applicant at the SA Legal Services Commission.  I have no recollection of being handed the notes attached to Tanya Smythe’s affidavit and I cannot believe that I would have been so dismissive of a family member who was trying to assist with the central issue of motive to lie.  Had I been shown such a detailed document, I would have accepted them and studied them further in order to make a forensic decision which was in the client’s best interests.  I sought to make the most of the materials available to me which legitimately raised a motive to lie.  I note that none of this material was raised in the lengthy pre-trial memorandum prepared by Susan Cox QC or the statement I believe I took from the applicant.  I also took a statement from the brother, Peter Smythe, who was with the AFP which concentrates on other issues and the complainant’s conduct.
	Mr Read swore another affidavit on 5 May 2017 after refreshing his memory from the notes he made when he was speaking with the applicant and other family members in Adelaide prior to the trial.  At the start of his notes appear the words, “Divina: Made allegations against her first husband’s family”.  Opposite the word “Tania”, his notes refer to a conversation with MM “five years ago” and “Kylie’s wedding”, and on the following page under the heading “Tania” there are references to the Snakes and Ladders café, and to MM complaining in the car.  Under the heading “Richard”, his notes refer to 2001 “Pat’s 50th” and “[HM] there OK – no problems”.

During cross-examination before this court Mr Read said that when he was in Adelaide he wanted to speak to the applicant's family “to get a feel for the family, you know, what problems there may have been etc.”  He was also hoping to see Dr Blood about the memory loss issue. 	TS 110.  He said that he does not believe that he would have used the expression “character assassination”. 	TS 83.8 and 110.6.  He understood that term to connote “just seeking purely to denigrate a person’s character, their credibility, that type of attack I suppose.” 	TS 83.9.  He repeated what he had said in his affidavit to the effect that he does not believe that he would have behaved in such a cavalier way by returning the document to Tanya Smythe after perusing it for 30 seconds. 	TS 111.9.
Mr Read was asked about the words at the start of his notes: “Divina: Made allegations against her first husband’s family.”  He recalled that: “There was definitely in the background an allegation against [the applicant] that there had been some – a sexual offence against a family member … but the allegations didn’t proceed.”  He said:
I think we knew about that at an earlier stage because there was this issue.  So I mean character was, you know, potentially a difficult issue to raise.
Difficult issue to raise the character of any Crown witness? --- Yeah, well that’s right, if you put your own character in issue. 	TS 114.8.
Submissions and consideration
Shortly before this court adjourned to enable the parties to prepare and file written submissions it made the observation that Tanya Smythe’s notes included material regarding complaints previously made by another family member against the applicant, and that counsel for the applicant would need to explain “why a defence counsel might not have been very wary about calling [Tanya Smythe] given what is contained in those notes.” 	TS 137.  Counsel was asked to indicate exactly what evidence Ms Smythe could have given or is likely to have given if she were called. 	TS 138.6.
In the Applicant's Written Submissions counsel contended that the failure to call Tanya Smythe as a witness led to a miscarriage of justice.  That submission was made in the following terms: 	Applicant's Written Submissions at 14.
Her potential evidence was highly relevant, in that it not merely would have contradicted the evidence at trial of HM and MM, but it provided motives for both women to make their respective false allegations against [the applicant].
There was a denial of due process to [the applicant], for which there was no rational explanation.
As a result of Mr Read’s incompetence, [the applicant] lost a chance of acquittal.
His failure to call Tanya Smythe was a miscarriage of justice.
…
Her evidence should have been central to the defence case.
If she were to be believed, she had heard MM speak badly of [the applicant].  
	The submission in relation to Tanya Smythe's evidence concerning what MM and HM had said to her in 2001 was that it: 	Applicant's Written Submissions at 15.4.

… may well have been the basis for their actions in the present matter e.g. on the day in question, MM saw that [the applicant] was ill.  She arranged with his brother Peter for [the applicant] to fly to Adelaide when [the applicant] was told that Peter was ill.  MM then set about obtaining the assets of [the applicant].
	The submission followed that when Tanya Smythe met MM again at the time of the wedding in 2005, MM “expressed similar sentiments to those that she had expressed in 2001”.  Evidence of those matters would have shown that MM despised the applicant, that she did not love him as she asserted in evidence, and that she wanted to be rid of him. 	Applicant's Written Submissions at 15.

Counsel contended that Tanya Smythe’s evidence about Mr Read’s dismissal of her notes and his use of the expression “character assassination” should be accepted.  The consequence was said to be that if Mr Read had carefully considered the material he would have realised its potential significance as to the motive of both MM and HM in making the allegations they had. 	Applicant's Written Submissions at 16.
In relation to the court’s advertence to the possible dangers that would have presented had Tanya Smythe been called to give evidence, counsel for the applicant submitted: 	Applicant's Written Submissions at 16.
If the material had been carefully handled, there was no risk that a reference to an alleged assault by [the applicant] upon Kylie - not proceeded with by SA police - would have been disclosed.  It was entirely irrelevant to the proceedings.  
	On the other hand, counsel for the respondent submits that Tanya Smythe is mistaken in her evidence and that she did not provide the notes to Mr Read.  Counsel referred to Mr Read’s very clear evidence that had he been provided with the notes he would have scrutinised them to ascertain whether they assisted in the applicant’s defence.  Counsel for the respondent also drew attention to the fact that Richard Smythe had not been called to give evidence in relation to the meeting with Mr Read in Adelaide despite the fact that he was also in attendance.  The clear implication in the submission is that the court should infer that Richard Smythe's evidence in relation to that meeting would not have provided any support for his wife's account.  

There are a number of difficulties with Tanya Smythe’s evidence concerning the meeting with Mr Read in Adelaide. 
First, only a grossly careless and incompetent criminal practitioner would have dismissed and not read a closely-typed five page document handed to him by a close relative and supporter of a defendant leading into a trial in circumstances where that relative had indicated the document contained material which reflected adversely on the credit and motive of the two principal Crown witnesses.  There is no suggestion in the objective evidence that Mr Read is such a practitioner.  The file notes and correspondence would suggest otherwise.  The account is inherently improbable.
	Secondly, if the relevant interactions with MM and HM were as recorded in Tanya Smythe’s notes, one would have expected Richard Smythe not only to corroborate her account of the meeting with Mr Read but also to corroborate the dealings recorded in those notes to which he was privy.  He was not called to do so.
	Thirdly, Tanya Smythe's response when asked why she did not provide a copy of the notes to anyone else, and in particular to the applicant, Peter Smythe and Madeleine Smythe, was not compelling. 	That response is described at [163] above.  She would have known of Peter Smythe’s experience, including as a police officer, and that he would have been in a good position to press the notes, or the information contained in them, on the applicant's legal representatives in preparation for the trial.  
	Fourthly, no explanation has been provided as to why Tanya Smythe did not make this complaint about Mr Read’s conduct and provide her notes to anyone earlier than the time at which she did, some six years after the trial.  In particular, she must have known that her husband had been engaged since 2010 in obtaining the files and other documents necessary to prosecute an appeal on behalf of the applicant.  

Finally, it is apparent from the notes that Mr Read made during the meeting with Tanya Smythe in Adelaide that he was aware of her assertion that, well before these allegations against the applicant had surfaced, MM had said things to her on a number of occasions that were critical of the applicant; and that allegations had been made that the applicant had also sexually assaulted another young female relative.  That does not sit comfortably with an account in which Mr Read dismissed the notes without reading them, and refused to take a copy.  It is perhaps more consistent with Mr Read being apprised of those matters in conversation rather than in written form.
	We are not satisfied that Tanya Smythe gave the notes to Mr Read, and that having done so he peremptorily dismissed them.  Further, we are not satisfied that the notes had been brought into existence at the time of that meeting.  It may be that they were created at some time after the applicant’s conviction.  That would provide a more plausible explanation of Mr Read’s conduct; Richard Smythe’s failure to corroborate his wife’s claim that the notes were produced at the meeting; Tanya Smythe’s failure to provide the notes to anybody else prior to the trial; and the fact that Mr Read’s record suggests these matters were raised in conversation rather than in written form during the course of the meeting.  However, we are satisfied that Tanya Smythe and/or Richard Smythe did tell Mr Read about some of the things recorded in the notes, including the animosity MM is alleged to have expressed towards the applicant during the trip to Darwin in 2001 and at the time of Kylie Smythe’s wedding in October 2005.  
That being the factual finding, the issue is then whether Mr Read’s failure to call Tanya Smythe to give evidence in relation to those matters disclosed to him by Tanya Smythe and/or Richard Smythe was “incompetent” and, if so, whether that failure led to a substantial miscarriage of justice.  Whether or not Tanya Smythe gave the notes to Mr Read during the course of the meeting in North Adelaide is practically immaterial to those questions.  In one way or other, Mr Read was told by Tanya Smythe before the applicant’s trial that MM had expressed her dissatisfaction with and enmity towards the applicant prior to the allegations of sexual abuse being made (perhaps “five years” earlier).  Had Mr Read sought to explore that matter with Tanya Smythe she would have furnished him with the information contained in the notes, or some version of that information.
The analysis of whether a forensic choice made by counsel during the course of a trial has resulted in a miscarriage of justice was described by Gaudron J in TKWJ v The Queen in the following terms: 	TKWJ v The Queen (2002) 212 CLR 124 at [33].
Where it is claimed that a miscarriage of justice was the result of a course taken at the trial, it is for the appellant to establish that the course was not the result of an informed and deliberate decision. This he or she will fail to do if the course taken is explicable on the basis that it could have resulted in a forensic advantage unless, in the circumstances, the advantage is slight in comparison with the disadvantage resulting from the course in question. It should be added, moreover, that where the course in question is the failure to call evidence, an appellant will not establish a miscarriage of justice unless, as with fresh evidence, the evidence is such that "when viewed in combination with the evidence given at trial ... the jury would have been likely to entertain a reasonable doubt about the guilt of the accused" [Mickelberg v The Queen (1989) 167 CLR 259 at 301].
	The first question, then, is whether Mr Read made an informed and deliberate decision not to call Tanya Smythe to give evidence during the course of the trial.  Had he been given the notes, and had he studied those notes in accordance with his usual practice, it would be possible to infer that he did make an informed and deliberate decision concerning the matter.  However, the finding we have made is that he was not provided with those notes and was given a more spare oral account of the matter.  

On the evidence received during the hearing of this application, it is not possible to say that an informed and deliberate decision was made in that respect.  We would go further and find on the balance of probabilities that one was not.  Although Mr Read’s case concept was that MM and HM had fabricated the allegations to rid the family of the applicant and to have the house signed over to MM, no statement was taken from Tanya Smythe in relation to the question of motive and there is no evidence of an exploration of her account and a consequent determination of whether or not she should be called.
The second question, then, is whether, on an objective assessment, the evidence that Tanya Smythe could have given would have yielded a forensic advantage to the defence such that she should have been called; and, if so, whether that evidence gave rise to reasonable doubt as to guilt.  Viewed objectively, there would be both an explanation and a legitimate forensic basis for not calling Tanya Smythe to give evidence at trial.  The potential forensic advantage in doing so was outweighed by the risks in pursuing that course. 	See, for example, TKWJ v R (2002) 212 CLR 124; Nicholls v R [2016] VSCA 250.
First, as both the tenor of the notes and the evidence she gave before this court disclose, Tanya Smythe might well be characterised as a partial and unreliable witness who was given to making attacks on MM and HM, and other family members, based upon hearsay and arguably irrational inferences.  It would have been necessary to give very careful consideration to the damage that may have done to the defence case before any positive decision to call her was made.
Secondly, had the notes in fact been in existence at the time of the trial, the necessary assumption would have been that the prosecutor would cross-examine Tanya Smythe thoroughly about the accuracy and reliability of her memory of the conversations alleged to have taken place in 2001 and 2005 and compel her to produce the notes, including the allegations of sexual assault made by Kylie Smythe.  Even if the notes were not in existence at that time, there remained a very substantial risk that a thorough cross-examination would have teased out that information.  There would certainly appear to have been a persistent connection in Tanya Smythe’s mind between the allegations made by MM and HM, and those made by Kylie Smythe.
Thirdly, and contrary to the submission made by counsel for the applicant, there was a real risk that if Tanya Smythe had been called to give evidence the character of the applicant would have been brought into play.  It is not correct to say that evidence concerning the applicant’s alleged dealings with Kylie Smythe was entirely irrelevant to the proceedings.  That depended on how the defence case was conducted.  There is no doubt that calling Tanya Smythe to give evidence of the statements alleged to have been made by MM and HM would have been to cast imputation concerning their character or credit.  Three consequences would have flowed from that.  First, there would have been an obligation on defence counsel to put the substance of Tanya Smythe’s evidence to MM and HM in cross-examination.  Secondly, that would have opened the way for the prosecution to adduce evidence to support the credit of MM and HM which might possibly have extended to a tendency on the part of the applicant to engage in similar conduct.  Thirdly, it would have exposed the applicant to cross-examination in relation to matters of character, in circumstances where prior to the conduct of the voir dire proceedings the intention was to call the applicant to give evidence in the trial proper.  
	Ranged against the forensic risks of calling Tanya Smythe to give evidence, it is objectively likely that her evidence of the conversations in 2001 and 2005, even leaving aside questions of partiality and reliability, would have been assessed by a defence counsel to carry little weight in terms of undermining MM’s evidence concerning the admissions of 30 November 2007.  That is particularly so having regard to the fact that those admissions were made to MM at a time many years after the conversations were alleged to have taken place, and many years after HM had left the family home.  Nor, for those same reasons, would evidence of the conversations in 2001 and 2005 have carried much weight in relation to HM’s primary allegations of the applicant's offending behaviours between 1995 and 1998.  
	For Tanya Smythe's evidence to give rise to a fairly open chance of acquittal, or reasonable doubt, it needed to be capable of persuading a jury to doubt both the reliability of MM’s evidence concerning the admissions of 30 November 2007 and HM’s primary evidence concerning the applicant's offending behaviours when she was a child.  
There is an air of improbability attending the submission put by counsel for the applicant that Tanya Smythe’s evidence would have led the jury to conclude that on 30 November 2007 MM saw the applicant was ill and took advantage of the situation to arrange with Peter Smythe for the applicant to fly to Adelaide.  The more likely scenario is that the conduct of the defence case in those terms would have drawn attention to Peter Smythe’s complicity in that plan and the reasons for it, potentially raising the fact that HM had complained to him in late 2006 that the applicant had sexually abused her. 	See the examination of that matter in the context of the question whether Peter Smythe should be called to give evidence at AB 835.
	No substantial miscarriage of justice has been demonstrated by reason of the failure to call Tanya Smythe.  
Conclusions and disposition
It follows from what we have said that the proposed grounds of appeal are not made out either factually or on the basis that the incompetence alleged on the part of counsel, even if it had been established as a matter of fact, gave rise to a miscarriage of justice.  
As the proposed grounds of appeal involve questions of mixed law and fact, leave is required under s 410 of the Criminal Code.  Accordingly, the application for the extension of time is properly characterised as an application for an extension of time within to which to bring application for leave.  The merits of the proposed appeal are not such that in the circumstances of this delay an extension of time within which to make application for leave should be granted.  
Accordingly, we dismiss the application to extend time within which to make application for leave to appeal against the applicant’s conviction on 3 November 2009, and we dismiss the application for leave to appeal brought under s 410(b) of the Criminal Code.  Had an extension of time and leave not been required, we would have dismissed the substantive appeal in any event.
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