

PARTIES:	MATT ANTHONY TATAM

		v

		RODNEY MICHAEL BARKER

TITLE OF COURT:	SUPREME COURT OF THE 
		NORTHERN TERRITORY

JURISDICTION:	Appeal from Court of Summary 			Jurisdiction

FILE NO:	JA64 of 1998 (9251878)

DELIVERED:	22 July 1998

HEARING DATES:	25 June 1998

JUDGMENT OF:	MILDREN J


CATCHWORDS:

Appeal – Justices Act – against sentence – matters relevant to sentencing –reversal of onus of proof – degree of weight attaching to sentencing matters.

Appeal – actual bias or reasonable apprehension of bias – role of judicial officer compromised by Magistrate becoming actively involved in prosecution – not function of judicial officer to urge prosecuting authorities to take specific course action, viz extradition.

Appeal – judicial officer bringing into hearing inadmissible information – proactive role judicial officer assumed at and before sentencing hearing – proviso pursuant to Justices Act that no substantial miscarriage of justice had actually occurred does not apply where fundamental error (reasonable apprehension of bias) goes to root of proceedings.


Legislation

N.T. Criminal Code – s188
Service and Execution of Process Act 1992
Sentencing Act – s105; s104(1); s106A; s106B; s106B(1), s106B(2)
Justices Act – s177(2)


Cases
1)	Thomas Samuel Thompson (1988) 37 A Crim R 97 discussed
2)	Mark Anthony Lavelle (1995) 82 A Crim R 187 applied
3)	Mark Anthony Lavelle (1994) 72 A Crim R 402 referred
4)	R v Magistrates’ Court at Lilydale; ex parte Ciccone [1973] VR 122 applied
5)	Re J.R.L; ex parte C.J.L (1986) 161 CLR 342 applied
6)	Vakauta v Kelly (1988-1989) 167 CLR 568 applied
7)	Webb v The Queen; Hay v The Queen (1994) 181 CLR 41 applied
8)	Minister for Immigration, Local Government and Ethnic Affairs and Another v Mok Gek Bouy (1994-95) 127 ALR 223 applied
9)	R v Cohen and Bateman (1909) 2 Cr App R 197 followed
10)	R v Williams [1956] VRL 96 followed
11)	R v Edwards (1983) 77 Cr App R 5 followed
12)	Roy Peter Zorad (1990) 19 NSWLR 91 followed
13)	Roy Peter Zorad (1990) 47 A Crim R 211 followed
14)	Yardley v Betts (1979) 22 SASR 108 applied


REPRESENTATION:

Counsel:

	Appellant:	C McDonald QC, with Ms M Little
	Respondent:	Ms A Fraser

Solicitors:

	Appellant:	Melanie J. Little
	Respondent:	DPP


Judgment category classification:	A
Judgment ID Number:	MIL98012
Number of pages:	31



19


IN THE SUPREME COURT
OF THE NORTHERN TERRITORY
OF AUSTRALIA
AT DARWIN

No. JA64 of 1998 (9251878) FORMTEXT 


		BETWEEN:


		MATT ANTHONY TATAM
			Appellant

		AND

		RODNEY MICHAEL BARKER
			Respondent


CORAM:	MILDREN J

REASONS FOR JUDGMENT

(Delivered 22 July 1998)
MILDREN J:
	This is an appeal against sentence under the provisions of the Justices Act.  

	In 1993 an Information was brought against the appellant that on 15 November 1992 he unlawfully assaulted Shannon Tye with the circumstance of aggravation that Shannon Tye thereby suffered bodily harm, contrary to s188 of the Criminal Code.

	The Information proceeded before Mr Gillies SM in August 1993.  The matter was contested and dealt with summarily.  At the hearing the appellant was represented by a solicitor from the legal aid office.  At the conclusion of the hearing the learned Magistrate reserved his decision until 18 August 1993.  On that date his Worship delivered oral reasons for judgment and found the appellant guilty.  At that stage the appellant’s solicitor had not arrived at Court.  At the end of his judgment his Worship indicated that he considered the matter to be a serious one and that he was directing his mind to a term of imprisonment.  Some material was then placed before the Magistrate relevant to sentence.  Shortly thereafter the appellant’s solicitor arrived.  At his Worship’s suggestion the matter was stood down to enable the appellant’s solicitor to appraise himself of his Worship’s reasons.   His Worship ordered a pre-sentence report, a psychological report and a home detention assessment, and the matter was adjourned until the 29 September 1993. 

	On that date the pre-sentence report and psychological report was not available, as the appellant had not attended all of the appointments required.  The matter was accordingly adjourned to 4 November 1993.  On that date the appellant did not appear and another solicitor from the legal aid office appeared on his behalf.  The appellant was not in fact on bail but had been allowed to be at large.  A warrant was issued for his arrest. 

	It is alleged that on 31 January 1993 the appellant had committed an aggravated assault causing bodily harm on some other person and he was summonsed in relation to that matter (file no. 9305063).  The appellant was due to appear in the Court of Summary Jurisdiction in relation to that matter on 13 January 1994.  He did not appear and a warrant for his arrest was issued in relation to that matter.  

	A pre-sentence report dated 27 September 1993 was sent to the Court, including a Home Detention Order Assessment Report and a form signed by the appellant, dated 23 September, indicating that he consented to the making of a home detention order.  The psychologist’s report is dated 2 November 1993, according to which the appellant was interviewed on four separate occasions between 13 September and 18 October, but the appellant did not attend on follow up appointment times.  

	The appellant was born on 23 May 1970, and so was twenty-two years of age at the time of the offence.  At that time he had no prior convictions.   By the time of the hearing in August 1993 he had a conviction for common assault, for which he had been fined on 4 August 1993.  This conviction related to an incident which apparently occurred in about October 1992.  

	The appellant did not attend Court to be sentenced by the learned Magistrate in November 1993 because he had fled the jurisdiction.

	On 31 March 1994 the learned Magistrate wrote to the Commissioner of Police as follows:
Dear Sir,

MATT ANTHONY TATAM – COURT OF SUMMARY JURISDICTION FILE NO. 9251878

On 4 November 1993 I issued a Warrant for the arrest of the above named.  On that day he was due to appear before me so that I could receive submissions on sentence on his behalf.  I had previously found him guilty on 18 August 1993 of the charge of assault with a circumstance of aggravation namely bodily harm.

Would you please advise what efforts police have made to execute the warrant upon Mr Tatam and to bring him to justice.  Have enquiries been made to ascertain whether or not Mr Tatam is living in any other jurisdiction including the ACT.  He lived in the ACT some time in 1989 or 1990 and played rugby during this time.


	No copy of that letter was sent to the appellant’s former solicitors or to the prosecutor. 

	By letter dated 24 April 1995 the Officer in Charge of the Information Bureau of the Northern Territory Police wrote to the learned Magistrate as follows:
In response to your enquiry into the whereabouts of the above-mentioned person, enquiries have been carried out in an attempt to locate same.  The Defendant’s father (a resident of Darwin), was contacted, and he indicated that TATAM was not in the Northern Territory.  He was not forthcoming in assisting members, any further, as to son’s current whereabouts. It would appear that TATAM has fled the Territory due to his pending court matter.


	At some stage the victim in this matter, a Mr Tye, brought proceedings in the Local Court for compensation under the Crimes (Victims Assistance) Act.  It appears that he was successful in obtaining a significant award in respect of the injuries he sustained as a result of the assault by the appellant.

	Nothing further happened for three years until, on 18 May 1998, Mr Gillies SM caused the matter to be listed, together with matter 9305063, for mention in the Court of Summary Jurisdiction on 19 May 1998.  Notice was given to the prosecutor.  No notice was given to the appellant’s former solicitors.  When the matter was called on, the prosecutor told his Worship that he did not have the file and did not know who had it.  The Magistrate said:
Matt Antony Tatam, it’s an old matter where I found him guilty back in 1993, August 1993, and I want him arrested and brought to court.  I’m going to give the police a gee-up over this matter.


	The prosecutor said that he would make enquiries and later the matter was mentioned again that same day.  The prosecutor said that he had been unable to locate the file and presumed that it had been archived.  After some discussion as to how long it might take for the prosecutor to find the file, the matter was relisted at 10am for Thursday 21 May.  

	There is no record of the matter being called on on 21 May, but both matters were called on on 22 May.  On that occasion the prosecutor said that he had file no. 9305063, but not the file in relation to the present appeal, as that file could not be located.  The following exchange occurred:
HIS WORSHIP:  Well, you’d better locate it, and I’ll tell you why.  I found this fellow guilty on 18 August 1993 of aggravated assault.  

(THE PROSECUTOR):  Yes, Your Worship.  

HIS WORSHIP:  He’s most probably going to go to gaol.  It’s time for the police to employ the resources that they employed when they apprehended Mr Abbott and find this fellow and bring him to court so that he can be dealt with.  

(THE PROSECUTOR):  Yes, Your Worship. 

HIS WORSHIP:  And I’d like it done quickly. 

(THE PROSECUTOR):  I can inform the court that an extensive search has been carried out of both our department and the police archives unit and the file cannot, at this stage, be located.  That doesn’t mean to say that it is lost, but it can’t be located at the moment.

HIS WORSHIP:  Right.  Now, some time ago, back in 1995, I wrote to the Commissioner of Police asking what efforts police had made to execute the warrant for his apprehension, because he didn’t come to court to be sentenced properly, and I received a letter saying, “The defendant’s father was contacted.  He indicated Tatam was not in the Northern Territory and he was not forthcoming in assisting members as to his son’s whereabouts.”

I think it’s probably the case, if you ask the father, the message will be got to the son in some fashion and he’ll go to ground.  So you’re going to have to be very cunning in this matter, but the time has come where I want Tatam to be apprehended.  He could – there’s a reference in a presentence report to him working for a rugby club in the ACT some years ago.  He could very well be in the ACT now, or somewhere else.

I really think, with all the resources the police have got, that they should be able to find him quickly, if they want to, and I want them to.  So what I propose to do is adjourn this matter to next Friday in the hope that he’s apprehended by then.  

(THE PROSECUTOR):  Yes, Your Worship.  I obviously can’t promise anything, Your Worship, but I’ll note accordingly on the file and I’ll bring it to the attention of those that need it to be brought to.  

HIS WORSHIP:  Very well.  This is one where we don’t lose the file and lose the warrant.  This is one where all police resources are directed to trying to find him.  

(THE PROSECUTOR):  Yes, Your Worship. 

HIS WORSHIP:  Very well.  The matter is adjourned to 29 May 1998 at 10am for sentence before me, and I require the defendant to be arrested and placed before me.

 
	Some time between that time and 29 May, the Acting Officer in Charge of Summary Prosecutions, Sergeant Bryson, having been informed of his Worship’s actions in this matter, read the police file (which obviously had been found in the meantime) and then attended upon his superiors where he discussed “the merits and processes of an extradition”.  At the conclusion of that meeting, at the behest of his superiors, he was asked to meet with Mr Gillies SM and to advise him “of the police position in relation to Tatam being extradited back to the Northern Territory”.  Sergeant Bryson then attended at the Courthouse and spoke with Mr Gillies SM in his chambers.   According to Sergeant Bryson:
During the course of our conversation I discussed police operating procedures relating to how extraditions are applied for and approved internally within the department.  I detailed Commander FIELDS position on the matter and gave an undertaking to his Worship to advise him if and when the extradition would be approved.  The conversation was substantially on an objective level, talking generically of extradition procedures.  The subjective details and content of the TATAM prosecution files themselves were not discussed.


	No one on behalf of the appellant was told of or was present at this meeting.  

	On 29 May 1998 the matters were called on again in open court.  There was no one present on behalf of the appellant.  The prosecutor said that he was aware of conversations that his Worship had had with Sergeant Bryson, and his Worship said that he did have a conversation with Sergeant Bryson in his chambers about the matter.  The prosecutor advised his Worship that extradition had been approved and it was anticipated that in the very short term those warrants would be executed.

	Some discussion then took place as to when it was likely that the appellant would be extradited to Darwin and his Worship listed the matter for 4 June 1998 at 10am.

	His Worship at the 29 May 1998 hearing then said:
Thanks very much.  There’s obviously been a bit of work behind the scenes, but once his non-appearance was drawn to the attention of the right people, it seems that everybody’s been working to try to get him here.

(THE PROSECUTOR):  That is the case, Your Worship.

HIS WORSHIP:  Thanks for that.  If you can convey my thanks to the appropriate people, please?  

(THE PROSECUTOR):  Certainly Your Worship.

HIS WORSHIP:  Thanks for that.

(THE PROSECUTOR):  Thank you, Your Worship.

HIS WORSHIP:  Thanks, Senior Constable.


	On 1 June 1998 the appellant was arrested in Victoria and appeared in a Victorian court at Melbourne on 2 June 1998.  On 3 June that court ordered that the appellant be extradited to the Northern Territory.  On the same date the appellant’s matters were mentioned in the Darwin Court of Summary Jurisdiction before Mr Gillies SM.  The appellant, in his absence, was represented by Ms Little.  The matter was adjourned then until 10 June 1998 for sentence.

	On 10 June Ms Little appeared for the appellant.  She indicated that in relation to matter number 9305063 her client would be entering a plea of not guilty, and his Worship then proceeded to deal with the submissions in relation to sentence in the present matter.  The prosecutor tendered an updated record of the appellant’s convictions.  The Magistrate appears to have tendered, himself, the pre-sentence report and the psychological report.  The Magistrate then said:
HIS WORSHIP:  Now, Ms Little, in the course of preparing for this matter, I caused some enquiries to be made because in the defendant’s record of conversation with police there was talk about him charging and proceeding against Mr Tye.  

MS LITTLE:  Yes.

HIS WORSHIP:  I’ve ascertained that a charge of assault by – an alleged charge of assault by Mr Tye on Mr Tatam was dismissed. 

MS LITTLE:  That’s correct.

HIS WORSHIP:  Indeed, I think it was dismissed on 18 – just bear with me.

MS LITTLE:  I think it was – there was some transferring between courtrooms, as I understand it.  It may well have occurred on the same day.  

HIS WORSHIP:  Just bear with me for a moment.  Sorry, 29 September 1993.

MS LITTLE:  Yes.

HIS WORSHIP:  Yes, right.  The other thing is that I’ve also ascertained that Mr Tye undertook a Crimes (Victim’s Assistance) application.  

MS LITTLE:  Yes.

HIS WORSHIP:  I have that file in court.  I’ve only glanced through it in a disinterested fashion and I note that an amount in excess of $20,000 was awarded.  But that file is in court if anybody wants to have a look at it or refer to it.  But I didn’t look at it very closely.

MS LITTLE:  Well, may view as to that matter is that unless your Worship is intending to rely on anything in the file, I certainly won’t be wanting to look at it.  There’s no dispute at all that there has been a claim made, and I understood it was around 20 to 25,000, but I haven’t heard the exact figure.  

HIS WORSHIP: Well, the file’s here if you want to have a look at it.


	The matter proceeded then with submissions from Ms Little who also called evidence on the appellant’s behalf.  Subsequently the learned Magistrate adjourned for morning tea.  During the interval the prosecutor told Ms Little that the learned Magistrate had written to the police some years ago making enquiries about the appellant, and that a response had been received.  She was also advised that the matter had been called on prior to the extradition of the appellant during the month of May 1998.  This was the first time that Ms Little had been aware of these matters.  She ascertained that her client had no knowledge of these matters either and when the Court resumed Ms Little made an application to his Worship to disqualify himself.   During the course of that application his Worship revealed the correspondence which had passed between him and the police, which correspondence was tendered during the proceedings.  The learned Magistrate declined to disqualify himself.  His view was that the matter was part heard before him and that the appellant stood to be sentenced by him, that the interests of justice required that the matter be resolved and that he was justified in giving the police a “gee-up, because they are not out executing warrants as they should be”.  

	The learned Magistrate gave the appellant’s counsel’s application short shrift, and did not allow her to develop her submission.  His Worship did not reveal anything about the meeting that he had had in his chambers with Sergeant Bryson. 

	The learned Magistrate had earlier indicated that he was interested to know whether the victim was still suffering; during the adjournment period the police prosecutor located Mr Tye.  During the afternoon the police prosecutor was allowed to re-open and Mr Tye was called to give evidence about the results of his injuries.

	His Worship then proceeded to sentence the appellant, during the course of which he referred to a decision of the New South Wales Court of Criminal Appeal in the matter of Thomas Samuel Thompson (1988) 37 A Crim R 97, relating to the weight to be given to the efforts of a prisoner who had rehabilitated himself whilst having absconded before being sentenced.  The learned Magistrate had not received any submissions on the case of Thompson from Ms Little or from the prosecutor.  His Worship had not indicated that he proposed to rely on that authority.  

	The appellant was convicted and sentenced to imprisonment for a period of twelve months commencing 1 June 1998; his Worship ordered that the sentence be suspended on 1 October 1998, after having served four months.

	An appeal was lodged against conviction and sentence on 12 June 1998, containing a number of grounds of appeal, the first being that the learned Stipendiary Magistrate had erred in not disqualifying himself from further hearing the matter upon the application of the appellant during the hearing on 10 June 1998.  Subsequently an application for bail was made and, in the course of preparing for the matters in the Supreme Court, Ms Little, during the course of listening to the tapes of the earlier proceedings before the learned Magistrate, ascertained that Mr Gillies SM had also had a conversation in his chambers with Sergeant Bryson. 

	At the hearing of this appeal, the appeal against conviction was abandoned.  After hearing submissions from counsel I allowed the appeal against sentence, set aside the sentence imposed by the learned Magistrate and, in lieu thereof, imposed a sentence of imprisonment for nine months backdated to 1 June 1998.  I ordered that the sentence of imprisonment be suspended forthwith upon condition that the appellant be of good behaviour for twelve months.  I ordered the respondent to pay the appellant’s costs of the appeal to be taxed.  

	The appellant was represented by Mr McDonald QC and by Ms Little, and I certified fit for two counsel.  I then indicated that I would publish my reasons at a later time.  I now do so.

	The submission of Mr McDonald QC, counsel for the appellant, is that the conduct overall of the learned Magistrate demonstrated, if not actual bias, a reasonable apprehension of bias towards the appellant.  He submitted that the learned Magistrate became actively involved in prosecuting the appellant, and so compromised his role as a judicial officer that his sentence could not stand. Further, reliance was placed individually, as well as cumulatively, upon the communications which the learned Magistrate had with the Commissioner of Police and with Sergeant Bryson, and the lack of frank disclosure of these communications to the appellant or the appellant’s counsel; the actions of the learned Magistrate in investigating matters relevant to sentence of his own motion, and the fact that he held hearings in open court without notice to the appellant or his legal advisers.  Ms Fraser, who appeared for the respondent, submitted that there was nothing untoward in the learned Magistrate indicating to the appellant that he was considering a gaol term before he had heard any submissions on sentence; that because the appellant had absconded it was not necessary for the learned Magistrate to give notice to the appellant’s former legal advisers that he intended to call the matter on in open court, and that in any event, sufficient notice was given by arranging for the matter to be listed and for the list to be published in the precincts of the court in the ordinary way; that although the decision as to whether or not to extradite is solely a matter for the prosecuting authorities, it was not improper for the learned Magistrate to urge the prosecuting authorities to arrange for the appellant’s arrest so that he may be sentenced and dealt with according to law; that the interview which the learned Magistrate had with Sergeant Bryson was not conducted with the latter in his capacity as the Officer in Charge of Police Prosecutions section but was in his capacity as a police officer in which matters of a general nature relating to extraditions were discussed, and that the objective details of the Tatam matter were not discussed.  She submitted that a fair minded lay observer with knowledge of the material objective facts would not entertain a reasonable apprehension that the magistrate did not bring an impartial and unprejudiced mind to the resolution of the questions in issue; that the learned Magistrate placed the fact of the meeting and of his communications with the Commissioner of Police on the public record in open court; and that his Worship revealed to counsel for the appellant that he had the two other files on the bench, the extent of his knowledge of them and no objection was taken on that ground at the time.

	In my opinion it is wholly inappropriate for a judicial officer to urge upon the prosecuting authorities to arrange for the extradition of a prisoner who has been found guilty of an offence but has not yet been sentenced.  The decision whether or not to extradite from another jurisdiction is solely the province of the prosecutor.  In determining whether or not to extradite there are no doubt a number of matters which a prosecuting authority has to consider including the seriousness of the offence, the cost involved in extraditing the prisoner and whether or not due to the lapse of time involved, even if there is a valid warrant in existence, extradition proceedings would be oppressive.  Whilst it is no longer a ground under the provisions of the Service and Execution of Process Act 1992 for a court to refuse extradition to another state or territory on the ground that it would be unjust or oppressive to return the person, it is still open to a person who has been extradited to submit to the court which issued the warrant to apply to have the proceedings stayed as an abuse of  process:  see Mark Anthony Lavelle (1995) 82 A Crim R 187 at 188; 189-190.  It would have been open to the appellant to argue that having regard to the delay by the prosecution authorities in arranging for his extradition, his changed circumstances over the period of five years during which no serious attempt was made to locate him and extradite him back to the Northern Territory, the relatively minor nature of the charge and the bona-fides of the prosecuting authorities in seeking to enforce the warrant, that the warrant should have been set aside and the proceedings stayed either permanently or temporarily:  see generally the discussion of the authorities under the former Service Execution and Process Act 1901 in the case of Mark Anthony Lavelle (1994) 72 A Crim R 402 per Murray J and the conclusions of the Full Court in (1995) 82 A Crim R 187.  By assuming a positive role in exhorting the prosecuting authorities to have the appellant extradited, the learned Magistrate clearly precluded himself from entertaining any such application.  This illustrates the importance of the point that it is no function of judicial officers to exhort upon the prosecuting authorities that they should exercise their discretion in any particular way.

	I do not accept the submission of Ms Fraser that the learned Magistrate, in writing to the Commissioner of Police and arranging for the matter to be set down before him without giving any notice to the appellant’s formal legal advisers was merely conducting what she described as “case management enquiries”.  As I suggested to Ms Fraser in argument, whilst I do not consider that there can be anything wrong in a magistrate enquiring as to the status of a matter such as this for the purpose of ascertaining whether the prosecuting authorities intend to proceed or not, the actions of the learned Magistrate went far beyond that.  Nor is it to the point that no notice of the proposed hearings could have been given to the appellant.  Notice could have been and should have been given to the appellant’s former legal advisers.  Even if they had then lost contact with the appellant, it may well have been that they would have made enquiries which could have lead to their obtaining further instructions.  This may have resulted in an application being made to the court to set the warrant aside; or it may have resulted in the appellant returning to the jurisdiction voluntarily with a view to surrendering himself.  In any event it is a sound principle that courts do not proceed in the absence of one party without either giving notice to the other party or to the other party’s legal advisers or former legal advisers.  

	It is also well established that a judicial officer should not receive representations from one side behind the back of the other; nor should he in the absence of the parties or their legal representatives allow any person to communicate to him or her any views or opinions concerning a case which he or she is hearing with a view to influencing the conduct of the case.  Any interference with a judge by private communication or otherwise for the purpose of influencing his or her decision in a case is a serious contempt of court:  see R v Magistrates’ Court at Lilydale; ex parte Ciccone [1973] VR 122 at 127; Re J.R.L.; ex parte C.J.L. (1986) 161 CLR 342 at 346-7; 350-351.  Where such communications have taken place the integrity of the judicial process is placed at risk and a failure to disclose that communication will seriously compromise the integrity of the process.  Consequently it has been said by Mason J (as he was then) in Re J.R.L., supra, at 351:

…although the terms of a subsequent disclosure by the judge of the communication and a statement of its effect in some, perhaps many, situations will be sufficient to dispel any reasonable apprehension that he might be influenced improperly in some way or other, subsequent disclosure will not always have this result.  The circumstances of each case are all important.  They will include the nature of the communication, the situation in which it took place, its relationship to the issues for determination and the nature of the disclosure made by the judge.

	The difficulty in this case is that the only disclosure made by the learned Magistrate was that he “had a conversation with Sergeant Bryson in chambers about this matter”.  That disclosure was made on the 29 May 1998 in the absence of the appellant or anyone representing him.  There was no subsequent disclosure by the learned Magistrate of this communication and indeed the fact of the communication was not known to the appellant or the appellant’s legal advisers until after the appellant had been sentenced and his appeal had been lodged.  I do not accept that the matter is made any better by the fact that Sergeant Bryson was not the prosecutor in this matter.  As the authorities make clear, the position is no different even if Sergeant Bryson had had no connection with the case at all.  But in fact he had.  He was the Acting Officer in Charge of the Prosecutions Section and a person actively involved in the decision as to whether or not there should be an attempt made to extradite the appellant.  The communications between the learned Magistrate and the Police Department in the letters to which I have referred are in the same category.  They are communications between the learned Magistrate and those with the responsibility of deciding whether or not to proceed with the matter on behalf of the prosecution made in the absence of and behind the back of the appellant.  They were not disclosed by the Magistrate to the appellant or the appellant’s legal advisers until Ms Little found out about them during the course of the sentencing hearing and raised the matter directly with the learned Magistrate.

	Further, it is no part of a magistrate’s function to gather evidence which might be relevant to a sentencing hearing.  There are statutory exceptions to this:  see for example s105 of the Sentencing Act which entitles a court to order a pre-sentence report.  Whilst s104(1) of the Sentencing Act empowers a court before passing sentence on an offender to “receive such information as it thinks fit to enable it to impose the proper sentence”, it is one thing to receive information and it is another thing to gather it.  It is apparent that the learned Magistrate actively arranged for searches to be made of the records of the Court of Summary Jurisdiction and of the Local Court of his own initiative to find out what had happened to the prosecution of the victim and to find out what the result of the victim’s claim for compensation might have been.  As it turned out, these matters were not in serious contest, no objection was taken by Ms Little at the time, and the Magistrate did disclose the existence of the files, the fact that he had them in court, and the extent to which he had perused them and he offered to the parties an opportunity to look at them and make any submissions in relation to them as they saw fit.  Any complaint about that conduct has obviously been waived by Ms Little.  However, once the full extent of the Magistrate’s activities and behaviour became known to the appellant and his legal advisers it is open to the appellant, notwithstanding any earlier waiver, to rely upon this material to demonstrate that the learned Magistrate was either biased or at least there was a reasonable apprehension of bias:  see Vakauta v Kelly (1988-1989) 167 CLR 568.

	Mr McDonald QC submitted that the combination of factors present in this case demonstrated actual bias by the learned Magistrate.  I do not think it is necessary to decide that question.  It is sufficient to apply the time-honoured test of whether, considered objectively, a fair minded intelligent lay observer with knowledge of the material objective facts might entertain a reasonable apprehension that the Magistrate did not bring an impartial and unprejudiced mind to the resolution of the question in issue:  see Webb v The Queen; Hay vThe Queen (1994) 181 CLR 41; Minister for Immigration, Local Government and Ethnic Affairs and Another v Mok Gek Bouy (1994-95) 127 ALR 223.  In terms of that test I have no doubt that such an observer would have little hesitation in concluding that he had a reasonable apprehension that the learned Magistrate was not impartial, un-biased, fair, and independent.  His Worship’s conduct, viewed overall, clearly demonstrates bias in the relevant sense.

	Before leaving this topic there is one other matter I should mention.  It was suggested by Ms Fraser that the contents of the Local Court file may well have been relevant to the sentencing process in that it may have provided information concerning the impact of the assault upon the victim in this matter.  The Sentencing Act provides a procedure for victim impact statements.  That procedure is set out in s106A and s106B.  Those provisions do not authorise a court to receive information concerning the impact upon a victim by reference to material contained in the Local Court’s compensation file.  Whilst it is the duty of a prosecutor to present to the court information concerning the impact on a victim, that duty is subject to the victim’s consent:  s106B(1); or in the absence of the victim’s consent only in limited circumstances:  s106B(2).  Section 106A and 106B do not empower a court to receive a victim impact statement from information gained by the court of its own knowledge.  It is obvious that the learned Magistrate, by obtaining the Local Court file and reading it not only obtained information relevant to sentencing by his own initiative, but he obtained information which was not admissible before him.  In an attempt to make it admissible, it appears to me that the learned Magistrate intended to make the file available to the prosecutor with a view to inviting the prosecutor to put that material before him.  When the prosecutor declined to do so, the learned Magistrate directly asked the prosecutor whether he had a victim impact statement or report and when the prosecutor said that he did not and had not thought about it because of the time which had passed since the offence had been committed, the learned Magistrate indicated that nevertheless he would like to be informed “whether the victim is still suffering”.  This came at the end of submissions made by counsel for the appellant.  During the adjournment period the prosecutor arranged for the victim to be contacted and to be called to give evidence.  I mention these matters because it demonstrates the purpose which the learned Magistrate had in obtaining that file and reading it, and the pro-active role which the learned Magistrate assumed at and before the sentencing hearing.

	Counsel for the respondent nevertheless submitted that sentence imposed was a proper one and I should dismiss the appeal pursuant to s177(2) of the Justices Act on the ground that “no substantial miscarriage of justice had actually occurred”.  The onus is on the Crown to show that there has been no substantial miscarriage of justice:  see R v Cohen and Bateman (1909) 2 Cr App R 197; R v Williams [1956] VRL 96; R v Edwards (1983) 77 Cr App R 5; Roy Peter Zorad (1990) 19 NSWLR 91; (1990) 47 A Crim R 211.  Where there has been a fundamental error going to the root of the proceedings there is necessarily a miscarriage of justice: see Zorad., supra.  In my opinion in a case where it has been demonstrated that there is a reasonable apprehension of bias, that is such an error and the proviso does not apply.  

	In any event, I consider that I would have allowed the appeal on other grounds raised in the notice of appeal.  It is necessary for this purpose and also to explain the sentence which I have imposed in lieu of the sentence imposed by the learned Magistrate to discuss the facts.  The appellant was employed as a security guard at Darby’s Nightclub.  At about 2.30am the victim, Mr Tye, had endeavoured to gain entrance to the nightclub but was refused entry by the appellant because he was of the view that he was too intoxicated.  The victim attempted nevertheless to enter the nightclub but was pushed away by the appellant.  Punches where thrown and it appears that the Magistrate accepted that the appellant had been assaulted by the victim.  The parties were separated but afterwards the victim charged the appellant and knocked him backwards, and further punches were thrown.  The parties were then separated again and words were exchanged with “Mr Tye abusing the bouncers present, one of them being Mr Tatam.”  The Magistrate found that he was 
…not satisfied beyond reasonable doubt that after the charging incident Mr Tye said ‘I will be back at six o’clock to get you’.  This could have happened but on the evidence before me I am not satisfied beyond reasonable doubt that it occurred.

The appellant’s case was that at about six o’clock the victim returned to Darby’s Nightclub and “proceeded to mouth off at Mr Tatam”; the appellant pushed the victim away and then they both walked across the road, where the victim took a swing at the appellant.

	It is not clear whether the appellant gave evidence at his trial but in any event the appellant’s version was before the court in the form of a record of interview.  It was supported to some extent by a witness, Jacqueline Lightburn.  The Magistrate rejected Ms Lightburn's evidence because he did not think that she was telling the truth.  The appellant’s version was also rejected.  The Magistrate found that at about 5.30 am the appellant left Darby’s and crossed Cavenagh Street where the victim was sitting on the bonnet of his car and the following conversation ensured:
TATAM:	Get off the car.

TYE:	What for?

TATAM:	Oh you’re a smart-ass.

		(Tye then turned away from Tatam.)

TATAM:	Get off the car.


Tye did not get off the car and was then struck by Tatam to the left of the jaw with a right punch.

	In relation to the finding that there had been no incident shortly before this, the learned Magistrate said this:
I am not satisfied beyond reasonable doubt that some time before being struck Mr Tye had walked across Cavenagh Street and stood outside the footsteps of Darby’s and confronted the bouncers there, one of these bouncers being Mr Tatam, and he then retreated back across the road.  This incident might have happened, it might not have happened.  The fact is I cannot be satisfied beyond reasonable doubt that it did happen, on the evidence before me.

	The appellant’s case at trial was self-defence or provocation.  Both of those defences were rejected by the learned Magistrate.  There is no appeal against conviction.  Nevertheless it is obvious that whether or not there had been some provocative conduct by Tye which lead to the assault was a relevant sentencing matter even if the conduct did not amount to the excuse of provocation.

	The passages to which I have referred show that the learned Magistrate reversed the onus of proof on two important questions which were relevant to the excuses of provocation.  The first of these was whether there had been a threat made by Tye that he would be back at six o’clock to get the appellant and the second being that shortly before the assault Mr Tye had walked across Cavenagh Street and abused the bouncers one of whom was the appellant.  If this had been an appeal against conviction I would have had serious misgivings about whether the learned Magistrate’s conviction could stand.  However, at least for sentencing purposes in view of the findings as expressed by the learned Magistrate it seems to me that the appellant ought now to have the benefit of any doubt which existed in his favour.  That tends to put the seriousness of the assault in a considerably different light from that of the approach of the learned Magistrate.  The learned Magistrate’s approach for sentencing purposes was that the assault was totally unprovoked by any conduct by Mr Tye in the three hours preceding the altercation at 2.30 am and was a pure act of revenge for the distress caused earlier that morning.  The learned Magistrate’s view of the facts place the assault in a far more serious light than was justified.

	The next matter is the weight which the learned Magistrate placed on the matters personal to the defendant.  There was a very considerable body of evidence placed before the learned Magistrate to show that during the five years between June 1993 and the time of sentencing in June 1998 the appellant had lived a blameless life.  He had attended the Box Hill Institute of Technical and Further Education and had successfully completed the requirements for the award of Diploma of Information Technology (Software Development) in December 1997 and was awarded the Australian Computer Society Award for the Outstanding Software Development Student in 1997.  A reference from his course co-ordinator (and a teacher for various of his subjects) indicated that he was an excellent student, well regarded by teachers and fellow students and that upon completion of his course he was employed as a programmer in the On-line Services Department of the Institute.

	He had married in January 1997 after having became engaged in 1995.

	After he left Darwin he was employed as a wood machinist with CSR Woodpanels and was also working part time for ISC Security Monitoring.  Evidence was given on his behalf by a Mr Wood who worked with him for ISC Security.  Mr Wood was confined to a wheel chair and he gave evidence of how the appellant had assisted him at his employment, and how the appellant even assisted him in the course of building his home.  Evidence was also given by a Mr Wetherley, the manager in the computer section at Box Hill Institute and the appellant’s direct supervisor.  He told the court that the appellant’s initial contract had been extended because of his excellent performances, that he was a valued member of the staff and his absence would place the Institute’s programs in difficulty.  Evidence was given by a Mr Robert Martin who had employed the appellant at Bunning’s Warehouse in Nunawading.  The appellant had worked under his direct supervision on a part time basis.  He said that the appellant was his most productive team member and generally spoke well of him at his work and of him as a person.  References were also tended on his behalf by a number of other persons to the general effect that he is gentle, quiet and courteous and a hard worker.  He had not been convicted of any offences since 1993.

	The learned Magistrate said that the difficulty with “his very good efforts since absconding is that little weight can be paid to them”, and although “it is not to be totally discounted” it “should be taken into account in a small way.”  In reaching this conclusion his Worship relied upon the case of Thompson, supra, but that case did not put the matter in quite that way.  What was said by Street CJ (Yeldman and Newman JJ concurring) at 100 (in relation to an offence of a gravely serious nature) was this:

The balance against those considerations in undoubtedly the circumstance that the respondent has now made an effort to rehabilitate himself, an effort that has been attended by some success.  You cannot, however, claim the full benefit of this inasmuch as the freedom he used in order to rehabilitate himself was freedom that flowed from his having absconded from bail.  It would be an undesirable precedent to encourage persons to abscond from bail and rehabilitate themselves and then come forward and seek to have that taken into account significantly when they stand for sentence.  Rehabilitation already accomplished will, of course, always be taken into account however it may have arisen but, when it has arisen through self taken liberty by a bail absconder, it will be given less significance than if it has taken place simply in the ordinary passage of time.

	Counsel for the appellant submitted that this passage was wrong in principle and referred me to a number of other authorities on the topic, but I do not consider it necessary to decide that question.  This was not a case of a gravely serious nature such that a long term of actual imprisionment, (or indeed any term of actual imprisonment) was inevitable.	

	I do not think it was appropriate in this case to give the appellant’s rehabilitation little weight.  First the offence itself must be put in perspective.  It is important to remember that assaults vary very greatly in seriousness depending on a number of factors such as whether there were any injuries to the victim, and whether the assault was committed under the heat of some provocation or whether or not it was a cowardly attack upon an innocent person.  As King CJ said in a well known and often quoted passage in Yardley v Betts (1979) 22 SASR 108 at 113:

Assaults vary very greatly in seriousness.  Some result in injury to the victim and some do not.  Some are committed under provocation in the heat of the moment and others are wanton and premeditated attempts to impose the offender’s will on a victim by force.  Some are mere man to man altercations and others are terrifying and cowardly examples of mass violence.  Many other variations could be mentioned.  The offenders vary from the normally law abiding person who is caught up in a situation of stress which erupts into violence, to the habitual  bully and thug.  In some cases a term of imprisonment may enhance rather than diminish the prospects of the offender avoiding crime in the future.  In other cases, a term of imprisonment may turn a usefully employed person into a frustrated unemployed person, may deprive the offender of the best and most stabilising influences in his life by disrupting a good family situation, and may increase a propensity to crime by placing him in the company of criminals.  The need for deterrent punishment will vary according to the circumstances of the offence.  

	A consideration of these factors leads to the conclusion that cases of assault require individual assessment and treatment.  In my opinion there can be no presumption one way or the other as to whether imprisonment is the appropriate way of dealing with any particular case.  A judicial policy which were to embody such a presumption in respect to assaults generally, or assaults which could be characterised as ‘serious’, or assaults where ‘some injury is caused to the victim’, would not, in my view, be justified.  It is worth pointing out that the degree of injury suffered by the victim is not in every case a satisfactory measure of the gravity of the offence or the culpability of the offender.

	Added to this, I should mention that that the pre-sentence report obtained in 1993 was extremely favourable.  The report indicated that the appellant had achieved well at high school and that his employers at that time had spoken well of him.  The evaluation by the probation and parole officer included the following:

He presented as a shy and nervous young man, who is obviously unaccustomed to the workings of the criminal justice system.  He expressed remorse for his actions and the subsequent injuries to the victim.  To his credit, he readily admitted it was wrong to hit the victim and did not attempt to place the blame elsewhere.  …he has just finished work and was, at the time, employed in two jobs.  The likelihood of Tatam offending in a similar manner would seem minimal, as he is now well aware of the repercussions of such actions.

	The psychological report did not indicate that the prisoner was suffering from any major mental illness and did not indicate that aggressive behaviour was part of the appellant’s normal personality.

	In the circumstances, the material which was available to the learned Magistrate at the time of sentence indicated that an appropriate disposition was a fully suspended sentence, notwithstanding that he was employed as a bouncer, and was therefore expected to exercise greater control in resisting the temptation to assault aggressive drunks.  As the appellant had been in custody in relation to this matter and another matter since the 1 June 1998 I considered that the appropriate order was to set aside the sentence and substitute therefor a sentence of imprisonment for nine months backdated to 1 June 1998, such sentence to be suspended forthwith on condition that the appellant be of good behaviour for twelve months from 25 June 1998, and I fixed a period of twelve months as the period during which the appellant is not to commit another offence punishable by imprisonment if he is to avoid the consequences of s43 of the Sentencing Act.  

	As the appeal was successful, and there were no contrary indicating factors, I made an order that the respondent pay the appellant’s costs of the appeal to be taxed and I certified fit for two counsel.

