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tho98014
IN THE SUPREME COURT
OF THE NORTHERN TERRITORY
OF AUSTRALIA
AT DARWIN

No. 113/96 (9512728)
	BETWEEN:

	THE QUEEN

	AND:

	 SIANG PIN FOO


CORAM:  THOMAS J

REASONS FOR RULING

(Delivered 23 July 1998)

	Pursuant to s26L of the Evidence Act the defence sought and were granted a voir dire hearing in which the defence challenged the admissibility of a record of interview made by the accused on 1 July 1995 on the trial of the accused.

	On 16 May 1997, I ruled that the record of interview was admissible.

	The challenge was on the following basis:

	(1)	A breach of Section 23C of the Crimes Act.
	(2)	The record of interview was not made voluntarily.
	(3)	Mr Foo was not given anything to eat or drink.
	Mr Foo was arrested at 7.25am on 1 July 1995.  His record of interview was completed at 3.42 pm, a total period of 8 hours 17 minutes from the time of his arrest.  Mr Tippett, on behalf of the accused submits that this is in breach of s23C of the Crimes Act which provides as follows:

	“(1)	If a person is lawfully arrested for a Commonwealth offence, the following provisions apply.

	(2)	The person may be detained for the purpose of investigating whether the person committed the offence or any other Commonwealth offence, but must not be detained for that purpose, or for purposes that include that purpose, after the end of the investigation period prescribed by this section.

	(3)	The person must be:
		(a)	released (whether unconditionally or on bail) within the investigation period; or
		(b)	brought before a magistrate within that period or, if it is not practicable to do so within that period, as soon as practicable after the end of that period.

	(4)	For the purposes of this section, but subject to subsections (6) and (7), the investigation period begins when the person is arrested, and ends at a time thereafter that is reasonable, having regard to all the circumstances, but does not extend beyond:
		(a)	if the person is or appears to be under 18, an Aboriginal person or a Torres Strait Islander - 2 hours; or
		(b)	in any other case - 4 hours;
after the arrest, unless the period is extended under section 23D.

	(5)	In ascertaining any period of time for the purposes of this section, regard shall be had to the number and complexity of matters being investigated.

	(6)	If the person has been arrested more than once within any period of 48 hours, the investigation period for each arrest other than the first is reduced by so much of any earlier investigation period or periods that occurred within that 48 hours.


	(7)	In ascertaining any period of time for the purposes of subsection (4) or (6), the following times are to be disregarded:
		(a)	the time (if any) that is reasonably required to convey the person from the place at which the person is arrested to the nearest premises at which the investigating official has access to facilities for complying with this Part;
		(b)	any time during which the questioning of the person is suspended or delayed to allow the person, or someone else on the person’s behalf, to communicate with a legal practitioner, friend, relative, parent, guardian, interpreter or other person as provided by this Part;
		(c)	any time during which the questioning of the person is suspended or delayed to allow such a legal practitioner, friend, relative, parent, guardian, interpreter or other person to arrive at the place where the questioning is to take place;
		(d)	any time during which the questioning of the person is suspended or delayed to allow the person to receive medical attention;
		(e)	any time during which the questioning of the person is suspended or delayed because of the person’s intoxication;
		(f)	any time during which the questioning of the person is suspended or delayed to allow for an identification parade to be arranged and conducted:
		(g)	the time (if any) that is reasonably required to make and dispose of an application under section 23D;
		(h)	any reasonable time during which the questioning of the person is suspended or delayed to allow the person to rest or recuperate.

	(8)	In any proceedings, the burden lies on the prosecution to prove that:
		(a)	the person was brought before a magistrate as soon as practicable; or
		(b)	any particular time was covered by a provision of subsection (7).”

	The period in excess of four hours from the time of arrest to the conclusion of the record of interview was 4 hours 17 minutes.

	I consider Mr Foo was placed under arrest at the time police entered the room to execute the search warrant at 7.25am on 1 July 1995.  Sergeant Martin gave evidence to the effect that the accused would not be allowed to leave if he had wished to do so.  Under the provisions of s23B(2)(b) of the Crimes Act, Mr Foo was effectively under arrest from the moment police entered his Room 235 at the Don Hotel on the morning of 1 July 1995.

	There were a number of reasons why police did not conclude the investigation within the four hour period provided under s23C(4).  I have divided these into the times which, pursuant to s23C(7), can be disregarded for the purpose of s23(4).  These are:

	1.	Travelling time from place of arrest to Berrimah Police Centre i.e. from 8.26am to 8.52am, 26 minutes (s23C(7)(a)).

	2.	Time when Mr Foo requested an interpreter at 9.32 am to the arrival of the interpreter at 10.45 am, a period of one hour and 13 minutes (s23C(7)(c)).

	3.	A break during the course of the record of interview when Mr Foo requested a cigarette (from 12.44 pm to 1.05 pm), 21 minutes (23C(7)(h)).

	This is a total of 2 hours.  The remaining 2 hours and 17 minutes was taken up as follows:

	1.	From the time of police entry into the room, being the time of the arrest at 7.25 am, to completion of the search at 7.55 am, is equal to a period of 30 minutes.  Mr Foo was in Room 235 Don Hotel and was able to observe the search (s3P(1)).

	2.	Between 7.55am and 8.26am Mr Foo was advised he was under arrest and was cautioned.  He then requested an opportunity to shower and pack, was given a copy of the warrant and preparations were made to leave for Berrimah Police Centre, a period of 31 minutes.

	3.	The interpreter arrived at the Berrimah Police Centre at 10.45am.  For reasons that are not clear, Detective Drennan and Sergeant Martin who were to conduct the interview with Mr Foo were not advised of Mr Ang’s arrival until 11.35am, a delay of 50 minutes.  At 11.35am Mr Ang was met by the interviewing officers and arrangements were made for the interview to commence.  The reason for the delay is not clear.  There was apparently a breakdown in communication within the Police Department.  Whilst this delay was unfortunate I do not consider there is any evidence to support the proposition that the delay was deliberate or occurred for any reason other than a genuine breakdown in communications within the Berrimah Police Centre.

	4.	There were other short delays occasioned for other reasons including Detective Drennan having some difficulties in obtaining tapes for the record of interview.
	In summary, the delays that did occur which are not covered by s23C(7) were either at the accused’s request, or whilst he observed a search, were due to a genuine breakdown in communication between police officers at Berrimah Police Centre, or were because some matters of detail in commencing the record of interview were prolonged.  The Crown does not seek to tender pages 39-45 of the record of interview (Exhibit D4).

	In the exercise of my discretion I would not exclude any part of the record of interview because the provisions of s23C(4) were not complied with.  No unfairness to the accused has been demonstrated by the delay.

	The next issue raised by the defence was to challenge the voluntariness of the record of interview regarding the choice to either answer questions or remain silent (R v Lee (1950) 82 CLR 133).  Mr Tippett states that the police breached s23G of the Crimes Act which states:

	“(1)	Subject to section 23L, if a person is under arrest for a Commonwealth offence, an investigating official must, before starting to question the person, inform the person that he or she may:
		(a)	communicate, or attempt to communicate, with a friend or relative to inform that person of his or her whereabouts; and
		(b)	communicate, or attempt to communicate, with a legal practitioner of the person’s choice and arrange, or attempt to arrange, for a legal practitioner of the person’s choice to be present during the questioning;
and the investigating official must defer the questioning for a reasonable time to allow the person to make, or attempt to make, the communication and, if the person has arranged for a legal practitioner to be present, to allow the legal practitioner to attend the questioning.

	(2)	Subject to section 23L, if a person under arrest for a Commonwealth offence wishes to communicate with a friend, relative or legal practitioner, the investigating official holding the person under arrest must:
		(a)	as soon as practicable, give the person reasonable facilities to enable the person to do so; and
		(b)	in the case of a communication with a legal practitioner - allow the legal practitioner or a clerk of the legal practitioner to communicate with the person in circumstances in which, as far as practicable, the communication will not be overheard.

	(3)	Subject to section 23L, if a person under arrest for a Commonwealth offence arranges for a legal practitioner to be present during the questioning, the investigating official holding the person under arrest must:
		(a)	allow the person to consult with the legal practitioner in private and provide reasonable facilities for that consultation; and
		(b)	allow the legal practitioner to be present during the questioning and to give advice to the person, but only while the legal practitioner does not unreasonably interfere with the questioning.”

	The argument for the accused is that the caution given was inadequate that Mr Foo did not respond to the caution and was not asked to explain what he understood was meant by the caution.

	I do not accept this submission.  At p5 of the transcript of the taped record of interview the caution is correctly given by Detective Drennan and it was then interpreted by a competent interpreter.  A viewing of the video of the interview indicates Mr Foo did respond, indicating that he understood.  Prior to the first record of interview, there was a taped conversation in English where Mr Foo demonstrated a clear understanding of his rights.

	At the commencement of the record of interview, Mr Foo was informed of his rights to consult a lawyer, to contact the consulate and to contact his wife.  All three issues became somewhat confused because Mr Foo countered with a number of questions and sought advice from police as to what he should do.  However, after viewing the video of the record of interview, I am satisfied Mr Foo was informed of his rights in respect of all three matters and was given the opportunity to exercise his rights in respect of each.  He chose not to exercise such rights prior to the interview proceeding.

	I am satisfied on the balance of probabilities that the record of interview was voluntary.

	In the exercise of my discretion, I would not exclude the record of interview on the ground of unfairness.

	Mr Tippett further submits that from the time of arrest at 7.25am till the completion of the record of interview at 3.42pm, a period of 8 hours 17 minutes, Mr Foo was not provided with anything to eat or drink.

	I agree it is a matter for concern that at no time during the record of interview is Mr Foo asked if he wants anything to eat or drink.  If he was provided with something to eat or drink, either prior to the record of interview or during the record of interview, that is not referred to in the record of interview.  There was a break of 20 minutes during the record of interview at approximately 12.44 pm.  During this time Mr Foo asked for and was provided with a cigarette.  It would appear Mr Foo had no reticence in asking for what he wanted.  At the time of arrest he asked to be allowed to have a shower and pack his bags and during the record of interview he asked for a cigarette.  There is nothing to indicate that he asked for and was refused anything to eat or drink.  At the conclusion of the record of interview, Mr Foo states he was hungry and was told he would be provided with food.  This is the first time he mentioned that he was hungry.  A viewing of the record of interview does not show Mr Foo to be in any state of distress or discomfort.  He is at all times an active participant in the record of interview.  He was in police custody until the conclusion of the record of interview at 3.42 pm.  It is reasonable to infer in the absence of any evidence to the contrary that he was provided or at least offered some sustenance during this time.  I do not consider there was any deliberate decision to deprive Mr Foo of sustenance.  Nor is there any evidence that he was in fact deprived of anything to eat or drink.  There is no evidence that Mr Foo was affected by any lack of nourishment.  In the circumstances of the record of interview the defence have failed to satisfy me that there was any unfairness to the accused such that I should exclude the admission of the record of interview on his trial.


__________________

