


PARTIES:	CAROLYN MATTHEWS

		v

		COLES SUPERMARKET

TITLE OF COURT:	SUPREME COURT OF THE 
		NORTHERN TERRITORY

JURISDICTION:	APPEAL FROM WORK HEALTH 		COURT

FILE NO:	No 24 of 1998 (9520583)

DELIVERED:	19 August 1998

HEARING DATES:	11 August 1998

JUDGMENT OF:	MILDREN J


CATCHWORDS:

Appeal – Work Health Court – compensation claim for household services and necessary attendant care – magistrate correctly allowed amendment to pleadings which raised an arguable point.

Appeal – Work Health Court – issues raised in answer by way of counterclaim not objected to at s106 compulsory pre trial conference – Magistrate has discretionary power to make order allowing counterclaim


Legislation

Work Health Act – s78; s69; s104; s 78(1); s 3(1); s75B(3); s91(1); s75B(2); s95(4); s95(1)
Work Health Rules – r 24(2)
Supreme Court Rules – O13


Cases
1)	Ahearn v Wormalds Australia (1994) 119 FLR 166 discussed
2)	Disability Services of Central Australia v Regan (Court of Appeal, unreported 31 July 1998, Court of Appeal) applied
3)	Schell v Northern Territory Football League (1995) 5 NTLR 1 referred 
4)	Queensland v JL Holdings Pty Ltd (1997) 71 ALJR 294 applied


REPRESENTATION:

Counsel:

	Appellant:	J B Waters QC
	Respondent:	C McDonald QC

Solicitors:

	Appellant:	Caroline Scicluna & Associates
	Respondent:	Ward Keller

Judgment category classification:	B
Judgment ID Number:	MIL98016
Number of pages:	11

11
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		BETWEEN:


		CAROLYN MATTHEWS
			Appellant


		AND:


		COLES SUPERMARKET
			Respondent


CORAM:	MILDREN J


REASONS FOR JUDGMENT

(Delivered 19 August 1998)

MILDREN J:
	This is an appeal from the Work Health Court.  

	The appellant worker has brought proceedings in the Work Health Court claiming entitlement pursuant to s78 of the Work Health Act for the cost of household services and any necessary attendant care.

	In her statement of claim the worker alleges that she was employed by the respondent employer in the capacity as an assistant bake-house packer.  In the course of her employment on 8 September 1994, she sustained injury to her right arm and shoulder when she slipped on the bake-house floor.  Shortly following the date of the accident, she delivered to the employer a workers' compensation claim form.  The employer accepted the claim for compensation.  The employer’s workers’ compensation insurer made payments of compensation to the appellant pursuant to the Work Health Act for weekly payments and medical expenses, and also for household services pursuant to s78 of the Act.  In or about June 1995, the respondent employer declined to pay for the worker’s expenses for household services any further.

	By letter dated the 26 June 1995, the solicitor for the employer advised the solicitor for the worker that a medical opinion had been requested with respect for the worker’s need for assistance with household chores and pharmaceutical needs.  Following the receipt of further medical evidence by the solicitors for both the worker and the respondent, the respondent and the work health insurer advised that assistance would not be provided to the worker for the provision of household services. 

	The above facts are taken from the worker’s statement of claim, all of which have been admitted by the respondent.

	The worker claims to be unable to attend to her household chores or her daily living needs, and has brought an application in proceeding number 9520583 for an award of compensation pursuant to s78.

	The proceedings subsequently became complicated by two other proceedings, one brought by the worker who sought to appeal a decision by the respondent to terminate her weekly payments pursuant to s69 of the Work Health Act, and a substantive application made by the respondent pursuant to s104 of the Act.  It is not necessary to dwell upon the very sad and sorry history of these matters, save to say that all the applications were listed to be heard together for a five day hearing in the Work Health Court commencing on 20 April 1998.  Unfortunately the hearing became bedevilled with various applications of an interlocutory nature, as a result of which none of the hearings proceeded to trial.  This appeal concerns the decision of the learned Magistrate to permit the respondent to amend the respondent’s answer in proceeding number 9520583.

	S78(1) of the Work Health Act provides as follows:

	Subject to this section, in addition to any other compensation under this Part, an employer shall pay the costs incurred for such home modifications, vehicle modifications and household and attendant care services as are reasonable and necessary for the purpose of this Division for a worker who suffers or is likely to suffer a permanent or long-term incapacity.

	Incapacity is defined to mean, by s3(1), “an inability or limited ability to undertake paid work because of an injury”.  The appellant worker pleaded, in paragraph six of the statement of claim, that as a result of her injuries she has suffered total incapacity for employment since the date of the accident.  There is in fact no pleading that she “suffers or is likely to suffer a permanent or long-term incapacity” but the pleading read as a whole would seem to imply that this is the nature of the worker’s claim.

	The answer as originally filed denied that the appellant has suffered total incapacity for employment since the date of the accident as a result of the injuries, and puts in issue some other factual matters upon which the worker relied.  The answer does not specifically deny that the worker has suffered or is likely to suffer permanent or long-term incapacity, but it may be presumed by implication that the allegation of permanent or long-term incapacity was being alleged by the appellant and denied by the respondent.

	The respondent’s answer then went on to plead a number of other matters.  First, in paragraph seven, the respondent asserted that the worker was not entitled to continue to receive payments of compensation by virtue of the operation of s75B(3) of the Work Health Act in that the worker unreasonably refused to present herself for the assessment of her employment prospects.  Consequently, so it was pleaded in paragraph eight, the appellant worker was deemed to be able to undertake the most profitable employment that it would be reasonably possible for a willing worker of her experience and skill and who has sustained a similar injury and is in similar circumstances.

	Next, in paragraph nine of the answer, the respondent employer alleged that the worker had failed to comply with the provisions of s91(1) and s75B(2) of the Work Health Act.  In essence the respondent alleged that the worker had unreasonably refused to submit to a medical examination by a medical practitioner provided and paid for by the employer.  There are no allegations in the particulars to support the alleged failure to comply with s75B(2).  Nevertheless in paragraph ten of the answer the respondent alleges that as a result of the matters set out in paragraph nine, the worker is deemed to be able to undertake more profitable employment in accordance with the provisions of s75B(2) of the Act.

	The answer then seeks orders that the worker not be entitled to receive any payments of weekly benefits from 20 August 1995 until she has had a medical examination organised and paid for by the employer and has presented herself to a person organised and paid for by the employer for an assessment of her employment prospects, and for orders to the effect that she is not totally incapacitated for employment and has not been since June 1995 been entitled to compensation pursuant to s78 of the Work Health Act.

	The amendments sought to be made by the respondent at the hearing, and which the learned Magistrate permitted, allowed the respondent to assert in paragraph seven of the answer a breach of s75B(2) as well as s75B(3), and an allegation that the worker unreasonably failed to participate in a workplace based return to work program which could enable her to undertake employment, and consequential amendments thereto.

	The submission of Mr Waters QC, for the worker, is that the amendments sought should not have been allowed for two reasons.  First, it was submitted that breaches of s75B are not a defence to a claim for compensation under s78.  Secondly the amendment was in any event, an attempt to improperly raise a counterclaim in the answer.  The submission was that the respondent, if it wished to rely upon breaches of s75B, was required to either serve a notice under s69 of the Act or to commence a fresh application under s104 of the Act.

	Counsel for the respondent, Mr McDonald QC, submitted that the breaches of s75B, if made out, would be very relevant to the question of whether or not the worker suffers or is likely to suffer permanent or long-term incapacity and are therefore matters which should properly be raised by way of defence and that it is in any event permissible to raise in the answer these matters by way of counterclaim.  Further, it was submitted that the contentions on behalf of the respondent were at least arguable in law, that the decision of the learned Magistrate to allow the pleadings to be amended was an interlocutory order relating to a matter of practice and procedure, that no injustice flowed to the worker by permitting the amendment and that accordingly this appeal ought not to be entertained by this Court.

	S75B of the Work Health Act provided, at the relevant time, as follows:

75B.   WORKER TO UNDERTAKE REASONABLE TREATMENT AND TRAINING, OR ASSESSMENT

(1)   Where compensation is payable under Subdivision B of Division 3 to a worker, the worker shall undertake, at the expense of the worker’s employer, reasonable medical, surgical and rehabilitation treatment or participate in rehabilitation training or, as appropriate, in workplace based return to work programs, or as required by his employer, present himself at reasonable intervals to a person for assessment of his employment prospects.

(2)   Where a worker unreasonably fails to undertake medical, surgical and rehabilitation treatment or to participate in rehabilitation training or a workplace based return to work program which could enable him to undertake more profitable employment, he shall be deemed to be able to undertake such employment and his compensation under Subdivision B of Division 3 may, subject to section 69, be reduced or cancelled accordingly.

(3)   Where a worker so required under subsection (1) unreasonably refuses to present himself for assessment of his employment prospects, he shall be deemed to be able to undertake the most profitable employment that would be reasonably possible for a willing worker with his experience and skill and who has sustained a similar injury and is in similar circumstances, having regard to the matters referred to in section 68 and his compensation under Subdivision B of Division 3 may, subject to section 69, be reduced or cancelled accordingly.

	Mr Waters QC relied upon an observation of Martin CJ in Ahearn v Wormalds Australia (1994) 119 FLR 166 at 175 in support of his argument:

Apart from the general penalty provision (s178), there does not appear to be any consequence flowing to a worker who fails to undertake the treatment, training or assessment other than as provided for in subs (2) of s75B.  It will be noted that the section only applies to compensation payable under Subdiv B of Div 3, which is the subdivision dealing with loss of earning capacity…  The object of s75B is to encourage a worker receiving weekly compensation to undertake treatment and participate in training and assessment so as to restore or improve his capacity to earn income.  Failing that, the compensation payable under that subdivision may be reduced or cancelled by the employer (s75B(2)).

	Mr McDonald QC, for the employer, submitted that the proper construction of s75B(2) is that there are two consequences for a worker who unreasonably fails to undertake medical, surgical or rehabilitation treatment or to participate in rehabilitation training or a work based return to work program.  The first is that he is to be deemed to be able to undertake more profitable employment.  The second is that subject to s69, his weekly payments of compensation may be reduced or cancelled accordingly.  Mr McDonald QC’s argument was that if he is deemed to be able to undertake more profitable employment, this must be a matter which is relevant to the question of whether the worker suffers or is likely to suffer a permanent or long-term incapacity, a matter which the appellant worker must prove in order to succeed in her s78 claim.  He submitted that the observations of Martin CJ in Ahearn v Wormalds Australia, supra, do not decisively decide that question against the employer and that as the point is fairly arguable the matter should be allowed to be raised.

	It is common ground that compensation payable under s78 is not within Subdivision B of Division 3 of the Act.

	I consider that the point raised by Mr McDonald QC is fairly arguable.  I do not consider that the Magistrate would be bound to follow the observations of Martin CJ in Ahearn v Wormalds Australia, supra, as they are only obiter dicta, although no doubt they are entitled to be given appropriate weight.  I do not therefore think that it has been shown that the learned Magistrate erred in exercising his discretion to allow the amendment on the basis which has been submitted by Mr Waters QC.  It is well established that an amendment ought to be allowed if it raises an arguable point, whether of fact or law.

	It is not strictly necessary therefore to consider Mr Waters QC’s second submission that the amendment really goes to setting up a separate claim concerning totally unrelated matters in the guise of an answer.  No objection was taken to paragraphs seven, eight, nine and ten of the original answer on the basis that they raised matters by way of counterclaim which could not properly be raised in an answer, until the application for amendment was made.  The question of whether or not these issues should have been permitted to have been raised at all should have been dealt with at the time of the compulsory conference required by s106, well before the trial.

	Mr McDonald QC relied upon rule 24(2) of the Work Health Rules which provides that the Rules of the Supreme Court relating to pleadings, with the necessary changes, apply to and in relation to matters in the Work Health Court, so far as they are capable of applying to those matters, are not inconsistent with the Work Health Rules, can be applied without injustice to a party, and can be applied without unduly prejudicing the expeditious determination of the matter.  He submitted that this permitted a pleading by way of counterclaim, pursuant to Order 10 of the Supreme Court Rules.  I do not think this is correct.  The reference in rule 24 to the Rules in the Supreme Court relating to pleadings is clearly a reference to Order 13 of the Supreme Court Rules.  As was said in Disability Services of Central Australia v Regan (Court of Appeal, unreported, 31 July 1998):

…the Work Health Rules do not contemplate, and make no specific provision for a counterclaim.

	If the respondent to an application wishes to raise matters by way of a counterclaim, the current rules do not permit him to do so.  Nevertheless as has been pointed out before on a number of occasions, pursuant to s95(4) of the Work Health Act, the practice and procedure of the Work Health Court in relation to a matter within its jurisdiction is in the discretion of the Court:  see for example the observations of the Court of Appeal in Schell v Northern Territory Football League (1995) 5 NTLR 1 at page 7.  Accordingly, the rules being silent, it would be open to the Chief Magistrate to either make rules or give a practice direction relating to the pleading of the counterclaim (see s95(1)) or it would be open to a magistrate exercising the powers under s95(4) to make an order permitting a counterclaim.  On a reading of the transcript of proceedings before the learned Magistrate on 23 April 1998, his Worship seems to have accepted or permitted the respondent’s answer to contain within it matters by way of counterclaim.  In those circumstances I do not think can it be demonstrated that his Worship was wrong or that any prejudice flowed to the worker.  Perhaps it may have been better if his Worship had insisted that the part of the answer which was in reality a counterclaim, be clearly marked as a counterclaim and ought to have permitted the appellant worker to file a pleading by way of answer to it.  However he does not appear to have been asked to do this, and as it is a matter of practice and procedure, that is a matter for him.

	In Queensland v J L Holdings Pty Ltd (1997) 71 ALJR 294 at 307-308, Kirby J repeated the injunctions of appellate courts to insist upon restraint in the disturbance of interlocutory orders, particularly those involved in rulings on practice and procedure.  As his Honour said at page 308:

Special restraint will be exercised where the interlocutory order challenged is one concerned with practice or procedure.  But even such orders have a capacity to effect substantive rights.  The appellate court will be slow to intervene.  But if it is convinced that the primary judge’s discretion has miscarried and that this has resulted in an injustice, it will be its duty to do so.

	I do not think it has been demonstrated by the appellant that there has been any miscarriage in the discretion of Mr Donald SM which has resulted in any injustice to the appellant.  Accordingly the appeal is dismissed.

	I will hear the parties as to costs.



