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IN THE SUPREME COURT OF
THE NORTHERN TERRITORY
OF AUSTRALIA 
AT DARWIN

No.132 of 1994	IN THE MATTER OF the Commercial Arbitration Act


		AND IN THE MATTER OF an application for leave to appeal and an appeal from a decision of an Arbitrator  



	BETWEEN

		CARPAOLO NOMINEES PTY LTD and EPICURE PTY LTD
			Applicants

	AND:

		MARROSAN NOMINEES PTY LTD
			Respondent

CORAM:	KEARNEY J


REASONS FOR JUDGMENT


(Delivered 14 January 1997)

	This is an application under s38(4)(b) of the Commercial Arbitration Act (the “Act”) for leave to appeal from an award of costs of 9 June 1994 by an arbitrator, Mr Beaumont QC, flowing from an arbitration he conducted between Marrosan Nominees Pty Ltd (herein “Marrosan”) as selling unit holders and Carpaolo Nominees Pty Ltd and Epicure Pty Ltd (herein “Carpaolo” and “Epicure” respectively) as purchasing unit holders in the ACG Unit Trust (herein “the Trust”).  

	In the award of 9 June 1994 Marrosan was ordered to pay 30% of Carpaolo and Epicure’s costs of the arbitration; they consider that Marrosan should have been ordered to pay all of their costs (save 10% which they conceded were their own responsibility - see par4 of Mr A G James’ affidavit of 4 July 1994).  Hence they apply  for leave to appeal against the award.

	At a directions hearing on 4 July 1994 I directed by consent that the argument on the application for leave and the appeal be heard together.  They were argued before me on 5 December 1994. Mr Riley QC of senior counsel for the respondent submitted at that time that the application for leave should be argued first, and separately from the appeal; however, because of the way matters then stood as a result of the ruling of 4 July, I rejected that application.  It is nevertheless correct that it is inappropriate for an application for leave to appeal under s38(4)(b) of the Act to be heard at the same time as the appeal; it should be dealt with first as a distinct and separate procedural step, particularly because of the restrictions in s38(5) of the Act on the grant of leave.  See pp22-24 and Promenade Investments Pty Ltd v State of New South Wales (1991) 26 NSWLR 184 at 188-9, per Rogers CJ Comm D.  I now rule upon the application for leave to appeal and the appeal.

The background
	The facts giving rise to this application are stated in detail in the learned arbitrator’s lengthy reasons for his arbitration award of 4 May 1994; for the purposes of this application, a brief summary is sufficient.  

	The Trust is a private property trust established by Deed of Trust dated 30 October 1981.  Randazzo Investments Pty Ltd is the trustee.  Each of the three parties to this application -  Marrosan, Epicure and Carpaolo - held 32 units in the Trust; their combined 96 units comprised all the units in the Trust.

	Between 1981 and 1992 the Trust operated as a successful business.  As the learned arbitrator found in his award of 4 May 1994 its total assets as at that date amounted to some $14.8m; the net value of the 96 units was then slightly in excess of $7m.  

	In the latter half of 1992 discussions were held as to how the Trust might be terminated.  The arbitrator found that these culminated in Marrosan giving notice on 12 July 1993 that it required loan funds owed to it by the trustee to be repaid.  The trustee repaid those moneys on 22 July 1993.

	Following a meeting of directors on 30 July 1993, Marrosan served on the trustee a transfer notice, pursuant to clause 14(b)(i) of the Deed of Trust (p6), giving notice of its desire to transfer all of its 32 units in the Trust and specifying $220,000 per unit as the price therefor - fixing that amount “as the fair value thereof”, in terms of clause 14(b)(i).  

	The trustee offered these 32 units to Carpaolo and Epicure; see clause 14(b)(iv) at p7.  They gave notice of acceptance of the units to the trustee on 23 August 1993, indicating however that they desired “the fair price of the Units to be fixed by arbitration”; see clause 14(b)(v) on p7. 

	On 27 August 1993 the trustee gave notice to Marrosan that its offer to transfer had been accepted; see clause 14(b)(viii) on p7.  That notice also stated, in accordance with clause 14(b)(ix) on p8:

“… that Carpaolo and Epicure had required [in accordance with clause 14(b)(v)] the purchase price of the 32 units to be fixed by arbitration pursuant to the Arbitration Act in force as at the date hereof in lieu of the value fixed by you in your transfer notice dated 30 July 1993”.

The relevant “Arbitration Act” in force is the Act.

	The question of fixing the “fair price” of Marrosan’s 32 Units came before the arbitrator in March and April of 1994.  On 4 May 1994 he published his award, fixing the “fair value of the Units” to be transferred by Marrosan in accordance with clause 14(b)(ix) at $72,923 per unit.  This “fair value” may be compared with the $220,000 per unit specified by Marrosan in its transfer notice, (in which it was required by clause 14(b)(i) to specify a price “which [it] fixes as the fair value” per unit), $131,547 per unit stated in Marrosan’s pro forma calculation of the value of the units as submitted to the arbitrator, and $21,481 or $23,271 per unit (depending on the amount of discount for marketability and control) stated in Carpaolo and Epicure’s pro forma calculations also submitted to the arbitrator.  

	At the request of the parties the arbitrator made no order as to costs in his award of 4 May; he heard submissions as to costs shortly afterwards.  On 9 June 1994 he made his award of costs, and stated his reasons therefor.  He directed that Marrosan pay 30% of the costs incurred by Carpaolo and Epicure in the arbitration, such costs to include arbitrator’s fees, court hire, transcript and other like charges, and the costs of the further hearing pursuant to the application for costs under s34(4) of the Act.

	It is convenient first to set out the relevant provisions under which the arbitration took place.

The provisions for determining the “fair value” of units on transfer
	The clauses of the Deed of Trust relating to the transfer of units provide, inter alia, for the transfer price to be at their “fair value”.  The relevant clauses 7(b) and 14 as far as presently material provide:

“7(b)Each person who becomes registered as a Unit Holder shall 
be deemed to have agreed to become a party to this Deed … and shall be entitled to the benefit of and shall be bound by the terms and conditions of this Deed ….

14	SAVE as provided in Clause 14 hereof -

	…

	(b)	No transfer of Units shall be permitted unless the 
following procedure is followed: 

		(i)	A Unit Holder proposing to transfer any Units 
(hereinafter called “the proposing transferor”) shall give notice in writing to the Trustees (hereinafter called “a transfer notice”) that he desires to transfer the Units specified in the notice and he shall specify in the notice the price per Unit which he fixes as the fair value thereof. …  A transfer notice shall not be revocable except with the sanction of the Trustees except where the fair value has been fixed by arbitration as hereinafter provided at a price lower than the price fixed by the proposing transferor in which case the proposing transferor may revoke the transfer notice by notice in writing to the Trustees within seven days after he has received notice of the result of such arbitration from the Trustees.

		…

		(iii)	The service of a transfer notice shall be deemed 
to constitute the Trustees the agent of the proposing transferor for the sale of the Units therein specified to a purchaser to be nominated by the Trustees as hereinafter provided at a price equal to the fair value thereof as specified by the proposing Transferor or as fixed by arbitration in the manner hereinafter provided as the case may be. 

		(iv)	Units comprised in a transfer notice shall in the 
first instance be offered by the Trustees by notice in writing to all the Unit Holders (except the proposing transferor) as nearly as may be in proportion to their respective holdings of Units of the same class.  … 

		(v)	The offer to Unit Holders shall state that if the 
same is not accepted in whole or in part within twenty one days from its receipt it shall be deemed to be declined …  The offer shall also request the Unit Holders to state whether they desire the fair price of the Units to be fixed by arbitration as hereinafter provided.  

		…

		(viii)	Within thirty days after being served with a 
transfer notice the Trustees shall by notice in writing to the proposing transferor nominate one or more Unit Holders or other persons whom in the opinion of the Trustees it is desirable in the interests of the Trust to admit as Unit Holders (in this paragraph (b) hereinafter then called “the purchaser”) and who wish to purchase forthwith for cash all or any of the Units comprised in the transfer notice as purchaser or purchasers of such Units whereupon the proposing transferor shall be bound upon payment of the fair value specified or fixed as aforesaid of the Units to transfer the Units to the purchasers as set out in the said notice in writing.


		(ix)	The Trustees shall by the same notice as is 
referred to in sub-paragraph (viii) of this paragraph (b) if so required by the purchaser or purchasers of any of the Units to be purchased require the fair value of the Units to be fixed by arbitration pursuant to the Arbitration Act in force in the Territory on the date of the notice in lieu of the fair value fixed in the transfer notice PROVIDED ALWAYS that in the event of the fair value so fixed by arbitration exceeding the fair value fixed in the transfer notice the Trustees shall forthwith give notice thereof to the purchasers and all or any of such purchasers may by notice in writing to the proposing transferor not later than fourteen days after the determination elect not to continue with the purchase. 

		…

		(xi)	If at the expiration of thirty days after the
transfer notice the Trustees shall not have found a Unit Holder or person selected as aforesaid willing to purchase forthwith for cash any Units mentioned in the transfer notice or if following arbitration any intending purchaser elects not to continue with the purchase of any such Units the proposing transferor shall be entitled at any time within one month after the expiration of the said period of thirty days -

(i)	to sell and transfer those Units 
to any person at a price not less than the price fixed by him in the transfer notice; 

					or

(ii)	to require the Trust to be wound up in 
which case notwithstanding anything contained in this Deed he shall in that event be entitled to require the Trustees to convene an Extraordinary General Meeting of Unit Holders for the purpose of considering a resolution that the Trust be wound up and shall be entitled at such meeting to exercise ten thousand votes for every Unit held by him of whatever class.” 
			(emphasis added)

	It is convenient to set out next the arbitrator’s reasons for his costs award, and the various attacks thereon.

The arbitrator’s reasons and the applicants’ attacks thereon
	A general principle: the successful party should recover its costs
	The learned arbitrator considered that he had a discretion as to costs, to be exercised judicially; and that, in general, a party successful in the arbitration was entitled to recover its costs.   

	I note that it is of the greatest importance to bear in mind that an arbitrator’s decision on costs is within his discretion, and not that of this court.  The arbitrator’s approach above was correct, as Mr Maurice QC of senior counsel for the applicants agreed; the general principle that ‘costs follow the event’ applies in an arbitration as in court proceedings.  I did not understand either party to dispute this approach.  An arbitrator’s general discretion as to costs is unfettered, but it must be exercised judicially according to well settled principles, one of which is that a successful party is entitled to be awarded his costs, special reasons being necessary if he is to be deprived of them: see Ballantyne v Electricity Trust of South Australia (1994) 62 SASR 133; Leighton Contractors Ltd v Western Australian Government Railways Commission (1966) 115 CLR 575 at 578; Ritter v Godfrey [1920] 2 KB 47 at 42, per Lord Sterndale MR, approved in Donald Campbell & Co Ltd v Pollak [1927] AC 732 at 814, and applied to arbitrations in Berbette Pty Ltd v Hansa [1976] VR 385 at 388; Scherer v Counting Instruments Ltd [1986] 1 WLR 615 at 621; L Figueiredo Navegacas SA v Reedevei Richard Schroeder KG (The Erich Schroeder) [1975] 1 Lloyd’s Rep 192 at 193-4; and Lewis v Haverford West R.D.C. [1953] 2 All ER 1599.

	Determining who is the ‘successful party’
	The arbitrator then noted that the real problem lay in applying the principle; that is, in determining “who is the successful party, if anyone” in this arbitration, where he had been required “to fix the fair value of the units referred to in the transfer notice”.  Mr Maurice agreed with this conceptualization.  In addressing this general problem, the arbitrator considered the possible significance of 3 matters.  It was in the course of doing so that he fell into error, in Mr Maurice’s submission.

(i)	Significance of Marrosan specifying $220,000 
in its transfer notice, and its motive for doing so
	The arbitrator recounted the background to the arbitration, noting that while Carpaolo and Epicure were obliged under clause 14(b)(ix) to purchase the 32 units at the “fair value” he had fixed - 

“… the vendor [Marrosan] still had the opportunity [under clause  14(b)(i)] to revoke the transfer notice if the fair price fixed by arbitration was lower than the price fixed by the vendor (viz $220,000 per unit).  In the circumstances of this proceeding there is little doubt that this would be the situation.  The vendor has not produced any attempt to justify the sum of $220,000 per unit [it had specified in its transfer notice] and it is my opinion that he set the amount at a ridiculous figure in order to allow himself room to move [that is, to revoke the transfer notice under clause 14(b)(i)] if he did not like the price fixed by the Arbitrator. [I note that later (see p19) the arbitrator expressed “reservations about the bona fides of [Marrosan] in setting the fair value.”]

Does this [behaviour and motivation of Marrosan] make any difference [on the question of costs]?  The Vendor says “NO” and the purchasers say “YES”.  The purchasers point out that the vendor has not at any stage reduced its price [of $220,000 per unit], that the purchasers did not do anything to bring this arbitration on themselves but were rather confronted with a position where Marrosan wanted “out”, they wanted the business to continue and the price [of $220,000 per unit] set by the vendor was ridiculous.  In these circumstances the costs of the arbitration could not be avoided.” (emphasis added)

	Mr Maurice again argued the “YES” case before me, as the applicants’ principal submission.  He submitted that there was a manifest error of law on the face of the arbitrator’s reasons, which constituted part of his award.  He noted that the arbitrator had characterized the price of $220,000 per unit specified by Marrosan in its transfer notice as a “ridiculous figure”; see above.  He submitted, importantly, that Marrosan was obliged by clause 14(b)(i) (p6) to specify in that notice the “fair value” of the units as the unit price; and that whether it had done so was the relevant ‘event’ when it came to applying the principle ‘costs follow the event’.   He submitted that Marrosan had failed to meet this obligation, with the result that the only choices open to Carpaolo and Epicure, on receiving the transfer notice, were either to allow the Trust to be wound up, or to make a binding offer to purchase the units for their “fair value” as fixed by arbitration.  They chose the latter course.  Mr Maurice submitted that the purpose of the Deed of Trust’s provisions on “fair value” was to try to avoid an arbitration if that were possible; hence the obligation was that Marrosan fix ‘not any price, but a fair price’.  The ‘commercial reality’, as Mr Maurice put it, was that Marrosan by its transfer notice had made a bid to quit the quasi-partnership constituted by the Trust, but without finally committing itself to do so; it wanted a ‘free look’, and achieved this by fixing “a ridiculous figure” in its transfer notice, since it could then always revoke that notice under clause 14(b)(i) if the arbitrator fixed a lower figure as the “fair value” as, in reality, he certainly would (and did).  Noting the arbitrator’s concluded opinion (p11) as to Marrosan’s motive for fixing the ‘ridiculous figure’, Mr Maurice submitted that by breaching its obligation under clause 14(b)(i) to specify a figure which was the “fair value” Marrosan had forced the arbitration on Carpaolo and Epicure, requiring them to establish therein that Marrosan’s figure of $220,000 was not the “fair value”.  

	I note that, mutatis mutandis, this submission bears comparison with a point made by the Court of Appeal (Eng.) in Scherer v Counting Instruments Ltd (supra) at 621:

“…  The normal rule is that the costs follow the event.  That the party who turns out to have unjustifiably … given another party cause to have recourse to the court to obtain his rights is required to recompense that other party in costs”. (emphasis added)

	Mr Maurice submitted that, although Carpaolo and Epicure succeeded before the arbitrator in establishing that Marrosan’s $220,000 was not the “fair value” -  and succeeded so completely that the arbitrator had characterized it as a “ridiculous figure” - and had also satisfied the arbitrator (p11) as to Marrosan’s motive in specifying $220,000 in its transfer notice, they had nevertheless (wrongly) been required by the arbitrator in his costs award of 9 June 1994 in effect to bear 60% of their costs of the arbitration.  The arbitrator had erred in making that costs order because he had ignored the fact, relevant to costs, that Marrosan was unambiguously obliged under clause 14(b)(i) to specify in its transfer notice as its price, the “fair value” of the units; and he had ignored Marrosan’s failure to observe that obligation, when it fixed “a ridiculous figure” as the “fair value”.  Mr Maurice put the essence of the submission pithily: the arbitrator should have said to Marrosan

“… you didn’t fix a fair value, you didn’t even try to fix a fair value, and therefore you should pay the costs of the arbitration.”

It can be seen that the contention that Marrosan was under an obligation in clause 14(b)(i) to fix the “fair value” as its transfer price, is central to the applicants’ principal submission.  Mr Maurice stressed its importance, and that the absence of a costs sanction for breach of that obligation would tend to produce disputes, rather than peaceful resolutions.

	The arbitrator proceeded to express immediately his conclusion on the significance to the question of costs of his conclusion as to Marrosan’s motivation, and the purchasers’ “YES” submissions he had recorded at p11:

“All of the above is correct but does it affect my discretion as to costs in that it can be said to be of assistance in determining who was the successful party?  After much consideration and sympathy for the purchasers as to the position in which they found themselves I have reached the conclusion that it does not. (emphasis added)

He did not spell out the reasons for his “conclusion that it does not”.  This passage represented the conclusion of his consideration of the point, though he adverted to it again in his final paragraph (p22), when considering whether the award of costs should be on a party and party or indemnity basis.  He simply rejected the “YES” submissions (p11) as irrelevant to the determination of the question of costs; the essence of Mr Maurice’s submissions at pp11-13 is that that was erroneous, and involved the application of a wrong principle, in that the obligation imposed on Marrosan by clause 14(b)(i) was such that its failure to observe it, is relevant to costs, and determinative of them.  By his conclusion above, the arbitrator tacitly rejected that view.

		(ii)   Significance of lack of offers by the party
	The arbitrator then turned to consider a separate matter he considered relevant to costs.  This was the fact that neither party had sought to use any statutory or non-statutory mechanism by way of making an ‘offer’, to protect its position as regards costs.  He said:

“In my view the vendor’s contention that it was open to the purchasers to make an offer [of compromise] pursuant to Order 91.10 of the Supreme Court Rules is correct and if such an offer had been made there is no doubt that it could have [been] referred to and used on the question of costs (Section 34(6) Commercial Arbitration Act).

In addition to the above it was open to both parties to seek protection on the question of costs by way of a written offer of settlement which could be without prejudice and used solely on the question of costs - Calderbank v Calderbank 1975 3 All ER 333.

In the circumstances of this case having regard to the financial position of the parties it would have been appropriate for me to treat such a letter as equivalent to a payment into Court and it could clearly only have been considered after the interim award [of 4 May 1994] had been handed down, and pursuant to the request under Section 34(4) of the Commercial Arbitration Act. [for directions as to payment of costs].”  (emphasis added)

	Order 91 of the Supreme Court Rules sets out the Commercial Arbitration Rules, which apply to an arbitration as well as to a proceeding in Court under the Act.  Rule 91.10 provides:

“A party to an arbitration may serve on any other party an offer of compromise of a claim the subject of the arbitration on the terms specified in the offer.”
Section 34(6) of the Act provides for the legal effect of such an offer, viz:

(6)	“Where in accordance with rules of court an offer of compromise has been made in relation to a claim to which an arbitration agreement applies, the arbitrator … shall, in exercising a discretion as to costs, take into account both the fact that the offer was made and the terms of the offer.” (emphasis added)
I observe that this is the ordinary way in which a party to arbitration may seek to protect its position on costs; see Keywest Construction Group Pty Ltd v Footscray Holdings Pty Ltd (unreported, Supreme Court (WA) (Anderson J), 23 February 1993) at p11.

	Pursuing the costs significance of such “offers”, the arbitrator next quoted at length from Tramountana Armadora JA v Atlantic Shipping Co SA [1978] 2 All ER 870 at 877-8, where Donaldson J set out how an arbitrator should deal with the question of costs where there is a ‘sealed offer’, noting the general rule and the overriding discretion.  He also referred to Demolition & Construction Co Ltd v Kent River Board [1963] 2 Lloyd’s Rep 7 at 15 where McNair J reflects on the measure of success required when deciding on the award of costs.  He continued:

“In this case I have no evidence of any offers by either the vendor or the purchasers.  It does seem strange in the circumstances that no offers were relied upon but as was put to me in submissions I cannot surmise as to the position but must rely solely on the evidence before me.”

	As to this approach to the significance of “offers” (or the lack of them) to costs, Mr Maurice correctly noted that the Deed of Trust did not contemplate a ‘sealed offer’ procedure; he submitted that no rule of law required its adoption.  He submitted that, as to the ‘costs follow the event’ principle, the arbitrator here had wrongly identified the ‘event’ as being whether the applicants had made an offer equal to or greater than the amount which he ultimately found to be the “fair value”.   He submitted that the arbitrator had erred in treating the applicants’ failure to make a ‘sealed offer’ as determining the question of costs, as opposed to being a factor to be taken into account; and that, contrary to his finding (p16) there clearly had been offers made by both parties.  Marrosan had offered to sell at a “ridiculous figure” of $220,000, and only at that price; that was Marrosan’s only offer.  Carpaolo and Epicure, on the other hand, had offered to purchase at the “fair value” fixed by the arbitrator, whatever it might be, and only at that figure.  He submitted that the arbitrator had completely ignored the fact that these offers - the only “offers” made by the parties - had been made when, in deciding the question of costs, he attributed significance to the fact that there had been no ‘sealed offer’.  Mr Maurice submitted that, unlike litigation in the courts, the applicants had done nothing to bring the arbitration upon themselves - they had not invaded a legal right of Marrosan - and so whether an offer was made or not could not be decisive on costs.

	As to the last point, I note that the applicants were parties to the Deed of Trust, which instituted this ‘exit procedure’.  I consider it is clear that when the arbitrator referred at p16 to the absence of “offers”, he clearly meant those which could have been made in the course of the arbitration, offers designed to effect a compromise between the respective figures for which the parties in fact contended before him - Marrosan’s $131,547 per unit and Carpaolo and Epicure’s $21,481 or $23,271.   Mr Maurice submitted that those figures were intended merely to show what the evidence to be called by the parties would respectively indicate as the “fair value” of the units; they did not constitute “offers”, they said nothing about the prices at which the parties would have been prepared respectively to sell and buy.  

	In the circumstances, I do not accept that that is a valid distinction.  It is clear that those figures represented the parties’ cases on the arbitration, the “fair value” which they respectively contended the arbitrator should now fix.  Since Carpaolo and Epicure were admittedly committed to buy at whatever figure the arbitrator fixed as the ‘fair value’, I consider that in substance their figure of $21,481 (or $23,271) constituted their offer to buy at that figure.  In practical terms,  Marrosan’s figure of $131,547 constituted the price at which it was now prepared to sell its units; in saying that,  I bear in mind that it was not legally obliged to sell at that price, in view of the terms of clause 14(b)(i).  (In passing, I indicate that I accept this construction of clause 14(b)(i), despite the terms of clause 14(b)(viii), since it was common ground).  I consider that it was relevant for the arbitrator to take into account in exercising his costs discretion that neither party had made any “offers” in the sense he meant at p16.

	Mr Maurice did not submit that it was wrong of the arbitrator to take into account on costs the question of “offers”, but he had erred in the course of doing so, as indicated at pp16-17, and in treating the applicants’ perceived failure to offer as ‘determinative’ on costs.  I do not consider that the arbitrator erred in the manner suggested at pp16-17; nor do I consider that he treated the matter of “offers” as determining the question of costs, - it was a factor in the determination of costs.  I consider that he was correct in doing so. I do not consider that he decided that the only way the applicants could protect their position on costs, was by using the “sealed envelope” procedure. Lewis v Haverford West R.D.C. (supra) involved an arbitration as to quantum, as here; I note that Lord Goddard CJ observed at 1600:

“If [the respondent] had made an offer to pay a sum approximating to the amount which the applicant recovered, that would have been an excellent reason for refusing costs to the applicant.”

	The arbitrator then proceeded to express his conclusion on the “successful party” approach to the award of costs, in relation to the “fair value” he had fixed, viz:

“In those circumstances despite having reservations about the bona fides of the vendor in setting the fair value I cannot see any proper grounds upon which I could find that either party has been clearly more successful than the other if the matter of costs is to be determined on that basis alone.  Each of the positions taken by both parties in determining the fair value was not close to the position reached by me.  The purchasers were in my view closer but as pointed out by Mr Riley [of counsel for the vendor] they did not make any real concessions which could be relied upon by the vendor which brought their position close to the sum ascertained by me as fair value.” (emphasis added)

I think it is clear that in referring to “the positions taken by both parties in determining the fair value” the arbitrator had in mind Marrosan’s figure of $131,547 and Carpaolo and Epicure’s figure of $21,481 (or $23,271).  He considered, rightly in my view, that neither figure was “close to” the “fair value” at which he arrived, of $72,923.  Marrosan’s was $58,624 more than that “fair value”, while Carpaolo and Epicure’s was $51,442 (or $49,652) less, and so ‘closer’.  I consider that the arbitrator’s conclusion first emphasized on p19 was one clearly open to him to reach.

		(iii)  Significance of success on individual issues
	The arbitrator then turned to consider whether costs could be awarded on any basis other than that of success in fixing the “fair value”, since on that aspect he had been unable to “find that either party has been clearly more successful than the other”.  He decided that “the only other appropriate method” to approach the costs question involved “a consideration of the various issues”.  That is, he decided that the costs question could be determined by ascertaining who had been successful on the various issues which had arisen in the arbitration.  

	Mr Maurice conceded that this approach was correct, if the applicants failed to establish their major ground of appeal at pp11-13. The arbitrator noted that there had been “a large number of contested issues”, the main one being “the quantum [of the fair value of the units] and the method by which it was to be calculated”.  It will be recalled that as to the issue of the quantum of “fair value”, he had already concluded (p19) that neither party “has been clearly more successful than the other”; he had not yet addressed the separate issue of the different methodologies advanced by the parties to fix the “fair value”.  He considered that on other issues “overall it would seem to be fairly lineball as to who was the successful party”.  That is to say, on issues other than the method of calculating quantum, neither party had been more successful than the other.  It can be seen that this left for consideration as the sole outstanding issue,  the significance to costs of the parties’ differing  methods of calculating “fair value”.  He considered that the vendor had been “wholly unsuccessful” in its suggested method, and accordingly “the purchasers should be entitled to their costs on this issue”.  He then concluded his award of costs:

“Taking into account all of the matters which I have referred to previously in my reasons for judgment and what I [have] said above I consider that the vendor should pay a proportion of the purchasers’ costs.  Having heard both counsel on the matter and observed the various experts and assessed the value of their evidence as to facts, principle and opinions and the concession made by Mr Maurice [of counsel for the purchasers] as to capital gains and income tax issues I have reached the conclusion that based primarily on the questions of methodology and quantum that the vendor should pay 30% of the purchasers’ costs of the arbitration.  The purchasers are also entitled to receive from the vendor 30% of the arbitrator’s fees and other costs including court hire, transcript and other like charges paid by the purchasers including the costs of the further hearing as to costs.

I do not consider that this is an appropriate case for the award of costs [on] an indemnity basis.

…

I accept that the purchasers were in essence forced into the Arbitration but this is not sufficient reason to depart from the standard practice [of assessing costs on a party and party basis] particularly where they agreed to become a party to the trust deed knowing that this could happen if one “partner” wished to leave and price [of the units] could not be agreed upon.” (emphasis added)

The application for leave to appeal
	General
	Under s38(2) of the Act appeals to this court from an award of an arbitrator are restricted to “any question of law arising out of an award”.   

	That is an important restriction on appeals; see Update Constructions Pty Ltd v Rozelle Child Care Centre Ltd (1990) 20 NSWLR 251 at 259, per Kirby P. Section 38(4) provides that such an appeal may be brought by any of the parties to an arbitration agreement with the consent of the others or, subject to any agreement between them which excluded appeal, with the leave of the Court.  In the absence of Marrosan’s consent and any exclusion agreement, Carpaolo and Epicure sought leave to appeal.

	The threshold constraints on the grant of leave
	The pre-1991 s38(5) imposed restrictions on the grant of leave to appeal.  Since 1991 the discretion to grant leave to appeal is further restricted by a new s38(5) which provides:

(5)  “The Supreme Court shall not grant leave [to appeal] under subsection (4)(b) unless it considers that 

(a)	having regard to all the circumstances, the determination of 
the question of law concerned could substantially affect the rights of one or more parties to the arbitration agreement; and

(b)	there is -

	(i)	a manifest error of law on the face of the award; or

	(ii)	strong evidence that the arbitrator or umpire made an 
error of law and that the determination of the question may add, or may be likely to add, substantially to the certainty of commercial law.” (emphasis added)

It can be seen that subpars (a) and (b) operate as cumulative restrictions on the grant of leave; and that within subpar(b), restrictions (i) and (ii) are in the alternative.  The applicants relied mainly on s38(5)(b)(i) - that the arbitrator had made an error of law which was manifest on the face of the award.

	In its present form, s38(5) reflects amendments introduced between 1990 and 1993 to the uniform scheme for commercial arbitration introduced throughout most of Australia by State and Territory legislation of the 1980’s, and embodied in the Act.  The purpose of the amendment effected by s38(5) was to further limit intervention by the Courts in the arbitration process.  Prior to the amendments, principles to be observed in the discretionary grant of applications for leave to appeal under provisions akin to s38(4) in similar legislation in the United Kingdom, had been spelled out in BTP Tioxide Ltd v Pioneer Shipping Ltd & Armada Marina SA (The Nema)  [1982] AC 724.  Some of the Nema guidelines were subsequently applied in some Australian jurisdictions applying the uniform scheme, but not in all. The 1990’s amendments were introduced to achieve greater uniformity between the States and Territories on whether the discretion to grant leave to appeal under s38(4) was at large, or limited.  The amendments pointed to limitation; see Promenade Investments Pty Ltd v State of New South Wales (1991) 26 NSWLR 184 at 188-9.  The policy behind them was “… to promote the finality of arbitral awards even at the price of denying a party its usual entitlement to the determination of the dispute by a court of law” - Natoli v Walker (unreported, Court of Appeal (NSW), 26 May 1994), per Kirby P at p2.  

	Section 38(5) constitutes thresholds which must be surmounted by an applicant before leave to appeal can be granted: a particular type of error of law must first be shown to exist. The effect of s38(5)(b)(i), for example, is that error of law in an award is no longer enough; it must be ‘manifest’.  If an error of law of the statutory type is found to exist, the threshold is surmounted but the gate to appeal remains closed:  the question remains as to whether as a matter of discretion leave to appeal should be granted - see Promenade Investments Pty Ltd v State of New South Wales (1991) 26 NSWLR 203 at 225-26, per Sheller JA.

	The applicants’ submissions and the threshold constraints
	As indicated in the course of setting out the arbitrator’s reasons, the general error of law relied on by the applicants is that he improperly exercised his discretion as to costs.  The major submissions relied on are set out at pp11-13; Mr Maurice put the essence of that submission in the form of a question, viz: 

“Can an outgoing partner, in agreements of this kind, fix a ‘ridiculous’ [the arbitrator’s word, p11] figure and expect not to have to pay the costs of the continuing partners in proving that his figure was ridiculous?”  

It is necessary first to see whether this general submission surmounts the thresholds in s38(5) to the grant of leave.

		(i)  The first threshold: s38(5)(a)
	As to the threshold requirement in s38(5)(a), the question is whether “the determination of [this] question of law … could substantially affect the rights” of one of the parties.  In White Constructions (NT) Pty Ltd v Mutton (1988) 91 FLR 419 at 433-4; 57 NTR 8 at 22-3, Martin J (as he then was) followed Abignano v Electricity Commission of New South Wales (1986) 3 BCL 290 at 297 in holding that if the amount in issue is substantial, that is a relevant factor in determining whether the requirement in s38(5)(a) is met.  I respectfully agree.  The applicants have tendered affidavit evidence indicating that the amount in issue in this appeal is approximately $400,000; see par5 of Mr James’ affidavit of 4 July 1994.  There was no dispute that this was a substantial sum.  I am satisfied that the amount in issue is substantial, the requirement of s38(5)(a) is satisfied, and the applicants cross the first threshold.

		(ii)  The second threshold:  s38(5)(b)
	Section 38(5)(b) creates alternative second thresholds, for the applicants.

	Section 38(5)(b)(i) requires that the Court be satisfied that there is an error of law which is “manifest … on the face of the award”. It is important to bear in mind that in this case the applicants seek to appeal an award of costs, a matter which by s34(1) is “in [the arbitrator’s] discretion”. In this connexion McHugh JA, (as he then was), in Warley Pty Ltd v Adco Constructions Pty Ltd (1992) 8 BCL 300 said at 312: 

“[Appeals from discretionary judgments] are not appeals on questions of law.  They are appeals on questions of fact or perhaps more accurately on questions of opinion.  Where a discretionary judgment is involved, the same body of evidence may reasonably lead to different persons to opposite conclusions.  Consequently, appellate courts have imposed upon themselves the rule that they will not interfere with the discretionary judgment unless it is the product of error (fact or law) or is plainly wrong.”
(emphasis added)

	In light of s38(5)(b)(i), consideration in this Court is restricted to whether the costs award is ‘the product of error … [of] law’.  That is to say, the established principles which govern appeals against discretionary judgments, set out in authorities such as House v The King (1936) 55 CLR 499 at 505 and  Australian Coal and Shale Employees’ Federation v The Commonwealth (1953) 94 CLR 621 at 627 are even more limited, in the case of an appeal under s38 against an arbitrator’s discretionary judgment on costs.  The usual rule holds that there is a strong presumption in favour of the correctness of his award of costs:  it should be affirmed unless the applicants establish a manifest error of law on the face of the award.   

	The first question is what is “the award” for the purpose of s38(5)(b)(i)?  In particular, does it include the arbitrator’s reasons?  Mr Maurice relied on Gold Coast City Council v Canterbury Pipelines (Aust) Pty Ltd (1967-1968) 118 CLR 58 at 63 per Barwick CJ, and Manufacturers’ Mutual Insurance Ltd v Queensland Government Railways (1968) 118 CLR 314 as authorities for the proposition that the reasons for an award are part of it, if the arbitrator so intends.  

	I note that s29(1)(c) of the Act requires an arbitrator to include in his award “a statement of the reasons” for making it.  Clearly, that is what the arbitrator did here when in par3 of his formal award of costs he expressly annexed his reasons.   I consider that it is clear that the arbitrator intended to incorporate his reasons into his award in this case.  The relevant “reasons” are both the reasons for the award of 4 May 1994 and those delivered with the award of costs of 9 June 1994.  Both sets of reasons form  part of the one award.  This is because an arbitration award is incomplete unless it deals with the question of costs  - see In re an arbitration between Husbands and Husbands (1884) 10 VLR (L) 208 - and because s34(4) of the Act as regards costs, requires that the arbitrator shall 

“…amend the award by adding to it such directions as the arbitrator … thinks fit in relation to the payment of the costs of the arbitration”. (emphasis added)

	The second question is what constitutes “error of law on the face of the award”. This is spelled out in Tuta Products Pty Ltd v Hutcherson Bros Pty Ltd (1972) 127 CLR 253 at 258 per Barwick CJ:

“An error in law on the face of the award means … that you can find in the award, or a document actually incorporated thereto … some legal proposition which is the basis of the award and which you can then say is erroneous”  (emphasis added)

See generally the summary of effect of the authorities in Gianfriddo v Garra Constructions Pty Ltd [1971] VR 289 at 290-1.
For the purposes of s38(5)(b), the expression “error of law” is construed strictly, in the interest of finality in arbitrations: see Azzopardi v Tasman UEB Industries Ltd (1985) 4 NSWLR 139 at 155-6 on when a question of law is involved,  as applied in applications for leave to appeal under s38(2) of the Act from arbitral awards by the majority in Warley Pty Ltd v Adco Constructions Pty Ltd (supra).  It follows that an allegation that the costs award of the arbitrator involves perverse or unreasonable fact-finding, including fact-finding by demonstrably unsound reasoning, does not raise any question of law; unless the applicants are able to point to an error of law in the strict sense by the arbitrator in the exercise of his costs discretion, leave cannot be granted.  For example, such an error of law would arise if there had been misdirection, in the sense of defining otherwise than in accordance with law questions of ultimate findings of fact to be answered, or if primary facts as found are necessarily within or outside a statutory description and a contrary decision has been made. Failure to take into account a matter relevant to the exercise of a discretion, or taking into account an extraneous matter, also constitute errors of law.  In this case the fundamental error of law made by the arbitrator, on Mr Maurice’s submission (pp11-13), was to ignore as irrelevant to costs the obligation on Marrosan in the Deed of Trust to fix a ‘fair value’, and its breach of that obligation.

	The third question is when is an error of law on the face of the award “manifest”?   This is a ‘stringent requirement’, and an ‘important limitation’ requiring a ‘robust and narrow approach’ to granting leave to appeal; see Natoli v Walker (supra), at pp21-6 per Kirby P.  It is an objective criterion which entails the application of ’very considerable judicial restraint’ to the grant of leave, as Kirby P put it at 24-5.  The Court must be swiftly and easily persuaded of the existence of the error suggested, and must rapidly recognise it without embarking upon detailed scrutiny of the case.  So the error relied on must be evident or obvious or perceptible, rather than merely arguable:  see Natoli v Walker (supra) at 25, per Kirby P and Promenade Investments Pty Ltd v NSW (1992) 26 NSWLR 203 at 225, per Sheller JA.  It appears that an error of law is ‘manifest’ if it is one which has no rational basis, is obvious, and is capable of being readily perceived. 

	I turn to the alternative threshold, under s38(5)(b)(ii) set out at p23.   It requires “strong evidence” of 2 matters.  As to the first, in Promenade Investments Pty Ltd v NSW (1992) 26 NSWLR 203 Sheller JA said at 226:

“The expression ‘strong evidence that the arbitrator … made an error of law’ suggests first what might otherwise be called on the leave application a strong prima facie case [of error of law] and second, an error of law not manifest on the face of the award and demonstrable by evidence”.


	His Honour then referred to a possible inconsistency between the provision in s38(2) that appeal lies on “any question of law arising out of an award”, and the contemplated use under s38(5)(b)(ii) of extrinsic evidence to demonstrate an error of law ‘not manifest on the face of the award’.  However, I note that an error of law may still arise “out of an award” although demonstrable only by reference to materials not forming part of the award, such as the transcript of proceedings before the arbitrator; see Commonwealth of Australia v Rian Financial Services and Developments Pty Ltd (1991) 105 FLR 239 at 244.  (The decision was reversed on appeal, but not for any reason presently relevant).  In that case Miles CJ at instance construed the expression “strong evidence that the arbitrator … made an error of law” in s38(5)(b)(ii) in similar manner to Sheller JA in Promenade (supra).  His Honour said at 243-244:

“ … I have to consider first, whether there is “strong evidence that the arbitrator or umpire made an error of law”.  The use of the term “strong evidence” in this context is unusual.  Whether a tribunal made an error of law is not normally regarded as a matter which depends on the weight of evidence.  It is possible that the term “strong evidence” should be read in the sense of a strong prima facie case.  However, I think that probably more than this was intended …

In any event, under s38(5)(b)(ii), the error does not have to be so obvious or perceptible that it is manifest in the sense necessary to fall under s38(5)(b)(i)”.

	What is “strong evidence” of an error of law remains imprecise; in the absence of any Australian authorities which usefully add precision to this expression, I consider it appropriate to have regard to the English authorities which deal with the test of a strong prima facie case of error, flowing from the decision in The Nema (supra).  In doing so I note the similarity between the tests propounded in s38(5) and those in The Nema (supra). 

	In Ipswich Borough Council v Fisons Plc [1990] 1 Ch 709 at 724-25  Lord Donaldson M.R., with whom Woolf and Beldam L.JJ agreed, said:

“What, as I see it, underlies the philosophy expounded in The Nema and The Antaios [Antaios Compania Naviera SA v Salen Rederierna AB [1985] AC 191] is that there is always a presumption in favour of finality and that, where there is nothing to rebut it, the application should be unceremoniously refused.  Rebuttal must always be based upon at least a suspicion that the arbitrator has gone wrong. Being left upon at least a suspicion that the arbitrator may or may not have been right - being left in real doubt in that sense - is not sufficient.  But the degree of suspicion which is requisite may vary according to the seriousness of the consequences of error to the parties and to a wider public.  

The House of Lords’ guidelines with regard to one-off contracts, that an obvious case of error should be shown, I think assumed that the effect would also be one-off.  This might well be true of the last rent review, particularly if the remainder of the lease were relatively short.  It would not, however, be true of earlier rent reviews.  There the long-term effect on subsequent reviews would be analogous to the effect of decisions on standard terms, the only difference being that the same, rather than different, parties might be affected.

Accordingly it may well be that in most rent review disputes the “standard terms” approach will be justified: a strong prima facie case of error should be shown.  But “strong” is an imprecise term and I do not think that the House of Lords intended that the same degree of strength should be called for in every case.  This is, after all, a matter which Parliament has left to the exercise of judicial discretion.  Consistency of approach is important, but it must not negative a discretion based upon the facts of individual cases.

So how strong is strong?  No meter can be applied or indeed devised.  It is a matter of relative values.  If the chosen arbitrator is a lawyer and the problem is purely one of construction, the parties must be assumed to have had good reason for relying upon his expertise and the presumption in favour of finality or, to put it the other way round, the strength needed to rebut it will be greater.  So too if the dispute really centres upon an issue calling for non-legal expertise, albeit with some underlying question of law, and the chosen arbitrator has that expertise.  But if the chosen arbitrator is not a lawyer and the whole dispute centres upon a difficult question of law, less strength may be required.

Similarly, the degree of strength will be affected by whether the clause in question is one of a class commonly encountered, so that others would benefit from an authoritative decision on its meaning or application, and I see no reason why some account should not be taken of the seriousness of the consequences to the parties of the arbitrator’s error, if error there be.  But the bottom line must always, I think, be that the judge concludes that there is a more or less strong, but still “strong”, prima facie case that the arbitrator has erred in law. To adopt any other approach would be to fly in the face of the legislative preference for finality.”

	In this case I consider that the additional requirement in s38(5)(b)(ii) that there be “strong evidence that … the determination of the question may add, or may be likely to add, substantially to the certainty of commercial law” cannot be satisfied, for the following reasons.

	I accept Mr Riley’s submission that there is no evidence before me that the mechanism in the Deed of Trust for a unit holder to transfer units is a ‘standard clause’ used in similar deeds, or in similar trusts.  Such evidence could have been placed before me: see for example Opat Decorating Service (Aust) Pty Ltd v Hansen & Yuncken (SA) Pty Ltd (1993) 171 LSJS 261 at 264.  On this aspect I respectfully adopt the approach of Miles CJ in Commonwealth of Australia v Rian Financial Services and Developments Pty Ltd (supra) at 245: 

“… there is simply no evidence before me on this aspect.  It is not a matter, I think,  for judicial guesswork.  What I think the subparagraph contemplates is that there be evidentiary material before the court on an application for leave to appeal which shows that there is some uncertainty in the commercial community on the question or questions of law in respect of which it is asserted that the arbitrator fell into error.”

Mr Maurice submitted the question raised - what is the obligation of an outgoing partner, in a Deed of Trust where he is required to specify a ‘fair value’ - was of some importance in commercial law; but in the absence of any evidence, let alone “strong evidence”, that the determination of the question “may add, or be likely to add, substantially to the certainty of commercial law”, I consider that this requirement of s35(8)(b)(ii) cannot be met.

	It follows that before the discretion to grant leave is considered, the applicants must cross the threshold constituted by s38(5)(b)(i). 

Conclusion
	In exercising his discretion as to costs the arbitrator rightly accepted Mr Riley’s submission, that in general ‘costs follow the event’.  That approach is not in issue.  The arbitrator applied this principle, ultimately by considering who was successful on the issues.  

	The application of the ‘event’ principle to the present dispute where the sole issue is quantum, presents difficulties of the type which arise in arbitrations of rent reviews and quantum of damages, discussed in par25.4 of Bernstein and Wood’s ‘Handbook of Arbitration Practice’ (U.K., 1993).  In such cases the “event” is less readily identifiable.  The arbitrator discussed (see p10) the difficulties in considering ‘who is the successful party’ on the determination of the ultimate issue of the amount of the “fair value”.  Having decided (p19) that he could not find “that either party has been clearly more successful than the other if the matter of costs is to be determined on that basis alone”, he proceeded to apply the same ‘successful party’ test to ‘the various issues’ which had arisen, with the result set out at p21.  It appears from Bernstein and Wood (op.cit.) at 195 that in rent review arbitrations a simpler approach is taken, turning on the amount of the award made, viz:

“25.43   Practice where there is no Calderbank or open offer.  The present practice in rent review arbitration appears to be broadly as follows:

(a)	if the amount awarded is that contended for by one party 
(a rare result) the arbitrator awards that party the costs;

(b)	if the amount of his award is very much nearer that 
contended for by one party he makes a fractional award of costs in favour of that party;

(c)	in all other cases he makes no order as to cost.” 

	In any event, the approach taken by the arbitrator is not attacked, if the applicants fail in their principal submission.

	The applicants’ principal submission at pp11-13 was that the correct approach to the award of costs entailed having regard to what they contended was the obligation in clause 14(b)(i) on Marrosan to fix a “fair value” in its transfer notice, its failure to comply with this obligation, and its motivation therefor. Whether or not this submission is correct depends upon two factors:  first, the nature of the obligation in clause 14(b)(i) to fix a “fair value”; second, the significance of the arbitration agreement in clause 14(b)(ix).  

	Clause 14(b)(i) requires a ‘proposing transferor’ to specify in his transfer notice “the price per Unit which he fixes as the fair value therof (sic)”.  I consider that this wording, in the context of the other provisions of clause 14, suggests that what a ‘proposing transferor’ is required to specify is a price which he considers to be the fair value; that is, it contemplates his subjective assessment, what is the ‘fair value’ in his mind, rather than ‘fair value’ in an objective sense.  It is central to Mr Maurice’s submission at pp11-13 that Marrosan was obliged by clause 14(b)(i) to fix a price which represented, objectively, “fair value”; I do not consider that that is what clause 14(b)(i) clearly required him to do.  It is true that such a construction discounts the significance of the concept of ‘fair value’ in clause 14(b)(i), and allows a proposing transferor to do what the arbitrator found at p11 Marrosan did, and with the same motivation.  However, I consider that that is the system to which these parties agreed when entering into the Deed of Trust.

	The arbitrator stated in his reasons (p11):

“The vendor has not produced any attempt to justify the sum of $220,000 per Unit, and it is my opinion that he set the amount at a ridiculous figure in order to allow himself room to move if he did not like the price fixed by the Arbitrator”.  

Although this finding suggests that the “fair value” fixed in the transfer notice was neither objectively nor subjectively ‘fair’,  it falls short of finding as a fact that the value fixed by the proposing transferor amounted to a breach of his obligations under the Deed of Trust.  

	Further, regard must be had to the scope of the arbitration agreement as contained in clause 14(b)(ix), by which the purchasers may “require the fair value of the Units to be fixed by arbitration pursuant to the Arbitration Act in force in the Territory on the date of the notice in lieu of the fair value fixed in the transfer notice”.  Much has been written on the interpretation of the breadth of arbitration clauses,  and the tendency of the courts to adopt a more liberal interpretation in recent times: see, for example, IBM Australia Ltd v National Distribution Services Ltd (1991) 100 ALR 361 at 366 et seq, per Kirby P.  However, no matter how broad an interpretation is placed upon clause 14(b)(ix), it can in no way be said to encompass the determination of a dispute over an alleged breach of an obligation under the Deed of Trust.  This lack of jurisdiction in the arbitrator to determine the question of a breach of obligation under clause 14(b)(i) suggests that any such breach is a consideration irrelevant to the exercise of the arbitrator’s discretion as to the costs of an arbitration limited to fixing the fair value of the units.  If this is correct, there was no error of law on the part of the arbitrator in exercising his discretion as he did.

	I consider that on its proper construction clause 14(b)(i) did not require Marrosan to fix in its transfer notice as its price an amount which was the “fair value”, in objective terms.  That conclusion in effect determines the appeal.  In the end, having regard to the scope of the arbitration clause 14(b)(ix), the lack of a finding that Marrosan was in breach of an obligation under clause 14(b)(i),  the fact that the parties had mixed success on various issues before the arbitrator, and the fact that no negotiations took place and no Calderbank offer was made, I am neither swiftly nor easily persuaded that there is any obvious error of law in the award of costs.  That is to say, I  am unable to find that there is a manifest error of law on the face of the award, in the exercise by the arbitrator of his discretion on costs.  

	I note that the requirement of s38(5)(b)(i) that any error of law relied on be “manifest” can be productive of apparent injustice.  As Kirby P put it in Natoli v Walker, (supra) at 25-6:

“This will seem a harsh decision [by the legislature, in introducing the ‘manifest’ threshold] to those who can show error in an arbitrator’s award.  It will seem particularly harsh where an error of law can be shown.  It may even seem intolerable where an arguable, but not “manifest”, error of law is demonstrated.  But that is the choice which Parliament has deliberately taken.  Judges must be faithful to that choice.  They must obey it, even where their inclination suggests that a detailed and painstaking review of the facts and the law might ultimately persuade them that the arbitrator has erred.”

	For the reasons I have endeavoured to state, leave to appeal is 
refused and the arbitrator’s award is affirmed.  The respondent should have its costs of the application. 

	Orders accordingly.

___________________


