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IN THE MOTOR ACCIDENTS
(COMPENSATION)
APPEAL TRIBUNAL

No. M8 of 1994 FORMTEXT 



		BETWEEN:


		IAN GORDON RENNIE
			Appellant

		AND:

		TERRITORY INSURANCE OFFICE 		BOARD
			Respondent


CORAM:	MARTIN CJ.


REASONS FOR JUDGMENT

(Delivered 5 February 1997)

	At about 1am on 17 April 1994 the applicant was driving his motor cycle in a westerly direction on Larapinta Drive, Alice Springs approaching Zeil Street on his left.  His wife was riding as a pillion passenger.  The motor cycle collided with a dog and the applicant and his wife both suffered injury as a result.  Larapinta Drive was a public street, and the applicant was a resident of the Territory.  In those circumstances the applicant fell within the provisions of the Motor Accidents (Compensation) Act 1992 (NT) (“the Act”) and was entitled to benefits provided for thereunder.  However, he is not entitled to certain of those benefits, such as compensation for loss of earning capacity and for permanent impairment, if the accident occurred whilst he was driving under the influence of alcohol, or when he had a concentration of alcohol in his blood equal to 80 milligrams or more of alcohol per 100 millilitres of blood (.08), and in the opinion of the Board of the Territory Insurance Office the influence or quantity of alcohol substantially contributed to the accident (s9(a)).  

	The procedures taken under the Act by the Board are not in question (Part VI).  They led to the Board determining to uphold the decision of the Designated Person that the applicant was driving whilst he had such a concentration of alcohol in his blood, and that the quantity substantially contributed to the accident.  From that determination the applicant referred the matter to this Tribunal.  A hearing de novo has been conducted and the Tribunal is empowered to make such determination as the Board could have made as the Tribunal considers proper in the circumstances having regard to the intention of the Act.  That determination is binding on the Board (s29).

	It was agreed that in the circumstances the Board bore the onus of proof and it began, but resolution of the issues is of course dependent upon consideration on the whole of the evidence.

Did The Applicant Consume Alcohol?
	The applicant’s evidence was that he had had no alcohol to drink at any relevant time.  He had worked during the day prior to the accident, picked up his wife after work and had taken her home where they had tea and sat around for a while before going to his wife’s sister’s house at about 8pm.  They went there on the motor cycle.  Mrs Rennie and her sister, Mrs Bousias, confirm, and I accept, that the applicant had not had any alcohol to drink prior to leaving that house at about 10.15pm.  From there, Mr Rennie said, he and Mrs Rennie proceeded on the motor cycle to AJ’s nightclub to listen to country and western music.  Mr Rennie said he had no alcohol to drink whilst at those premises, just coca cola and lemon squash.  At about 12.30pm he decided to leave as he said it was getting rowdy and alcohol had been spilt on his clothing.  They headed for home on the motor cycle and the accident occurred some five to six kilometres distant from the nightclub.

	Police and ambulance officers arrived at the scene shortly after the accident.  The applicant was injured and was attempting to crawl towards his wife who was lying injured on the road way.  Both policemen, Senior Constables Lane and Parker had reason to come into close contact with the applicant as they tried physically to restrain him as he endeavoured to go to his wife.  The ambulance officer, Ms Anderson, also had occasion to be in close proximity to his face as she attended to a head wound.  The applicant was crying out, and both police and ambulance officers smelt alcohol on his exhaled breath.  Notwithstanding some attack upon the credibility of Senior Constable Lane and Ms Anderson, I accept their evidence in this respect.  It was suggested that Senior Constable Lane had some reason to make up a story about alcohol on the breath of the applicant because he had been the owner of the dog involved in the accident, knew it had some mischievous propensity and was thus endeavouring to cover up for the dog’s activity.  I reject that suggestion.  I similarly accept Senior Constable Lane’s evidence that sometime later, after receiving what he considered to be the results of a blood alcohol test concerning the applicant, he saw him at the hospital and had a conversation in which the applicant admitted that he was the rider of the motor cycle and that he had been drinking prior to the accident.  There is absolutely no reason attributable to Senior Constable Lane as to why he should make up such a story.  As to Ms Anderson, she was cross-examined about her prior statements concerning the matter which did not contain any reference to alcohol, but because any such reference was omitted previously, it does not mean that she is to be disbelieved because she gave evidence of it before the Tribunal. Her evidence that Mrs Rennie said that she and her husband had been out for the night and drinking, is of no weight as against Mr Rennie.  Mrs Rennie’s evidence before this Court was that she had not seen whether her husband had been drinking alcohol or not.  Whether Mr Rennie was in any position to overhear what she was saying when they were both being attended to on the road immediately after the accident, is not disclosed.  There is evidence, however, that Mr Rennie was hard of hearing.  The only attack upon Senior Constable Parker’s observations was related to his ability to smell the applicant’s breath and as to whether or not he might be confused between that and a smell emanating from his clothing.  No good reason has been shown to reject his positive evidence.  Reinforcing my view of the acceptability of the evidence of the policemen and ambulance officer is the observation of Dr Myint at the Alice Springs hospital who noted for himself that the applicant was “drunk”, and there is the ordinary hospital admission record made up by the surgical registrar, Dr Wong, who wrote that the applicant was “drunk”.  It is not suggested that the applicant ingested any alcohol between the time of the accident and his arrival at the hospital at about 1.37am.  No evidence was called other than from the applicant’s wife as to his conduct at the nightclub.  Mrs Rennie said he was in a group, as might be expected, and there was no explanation as to why any member or members of the group were not available to give evidence.  

	I find that the applicant drank alcoholic drinks at the nightclub within a period of about two hours concluding about ten or fifteen minutes prior to the accident.  Mrs Rennie said that she had had a few cans of beer.

The Blood Sample
	The Traffic Act 1994 (NT) makes provision for the taking of a sample of blood as soon as practicable from each person who has apparently attained the age of 15 years who enters hospital for examination or treatment of injuries which may have been received in a motor cycle accident (s25(1)).  For that purpose a member of the staff of a hospital who is a medical practitioner, or under the direct supervision of a medical practitioner, may take a sample of the blood of a person who is unconscious, or apparently incapable of consenting to the giving of a sample, or may require a person to give a sample (s26(1)).  The relevant purpose of taking a sample of blood is to have a test carried out by an authorised analyst (s25(1)) for the purpose of ascertaining the concentration of alcohol in that person’s blood (definition “blood test” s3(1)).  The person who takes the blood sample may make approximately half of the sample available to the person from whom it was taken (s25(5)).  Where in any proceedings in a court, the court is satisfied that a blood test was carried out on a sample of that person’s blood taken before the expiration of four hours after the person entered a hospital after the motor vehicle accident, as a result of which the blood test was carried out, the person shall be deemed “.... to have had, at the time of the accident, a concentration of alcohol in his or her blood not less than the concentration ascertained by the test” (s22(2)).  This is a Tribunal, and whether or not it is a Court for these purposes does not need to be determined.

	There is evidence from Dr Myint of his practice in regard to the taking of blood samples, which I accept, that establishes that he took such a sample from the applicant.  That practice included the taking of the sample before the person is taken from the Accident and Emergency Ward.  The doctor signed a prescribed form “Certificate of Taking of Blood Sample”, at about the time that the sample was taken, which states that on 17 April 1994 the applicant entered the Alice Springs hospital for examination or treatment to injuries that could have been received in a motor vehicle accident, that a sample of his blood was taken by him and that approximately half of the sample was placed in a container which the doctor sealed and placed in the “Police Box” with the certificate.  He did not then complete that portion of the form going to the time at which the applicant entered the hospital and the time at which the blood sample was given.  Senior Constable Lane noted this omission at about the time he obtained the results of the analysis of the blood sample, and then went to see the doctor with a view to his completing those details.  By reference to the hospital records and his practice, the doctor was able to fix the time when the applicant entered the hospital at 1.40am and the time when the blood sample was given as between that time and 3.47am.  Notwithstanding any irregularity in the completion of the certificate, I am satisfied on the whole of the evidence that a sample of the applicant’s blood was taken by Dr Myint at some stage between the times stated by him and he did what he said he did.  (The prescribed form is required to have a copy of ss25 and 26 of the Traffic Act printed on the back.  The certificate here had a copy of ss8G and 8H of the former Act, repealed in 1987, printed on it.  They are in identical terms and nothing turns on this further irregularity).  That a sample was taken is reinforced by the evidence of the applicant that he found a container with a sample of blood in it amongst his belongings some time afterwards.  There was attached to that sample a copy of the certificate as originally made out by Dr Myint.  The evidence of Dr Myint is that his practice is to give such a sample to a nurse when the patient leaves the Accident and Emergency Ward to go with a patient.

	I am also satisfied that the blood sample placed in the “Police Box” at the hospital was secure, that it was picked up by a police officer and despatched, packed in ice, to the police in Darwin from whence it was delivered to the forensic unit of the police force.  The sample is able to be traced from the hospital into the hands of Mr Nelson, the analytical chemist, by reference to oral evidence and documents, including a copy of a certificate completed by Dr Myint attached to the sample which bears an identifying number 79248.

The Blood Analysis
	In examination-in-chief Mr Nelson said that he “analysed” the sample, and that it contained 194 milligrams of alcohol for each 100 millilitres of blood (.194).  It is said two analyses were conducted, one showing .194 and the other .195.  On a prescribed form of certificate Mr Nelson certified that he “carried out a blood test on the blood ... ”.  The certificate is prima facie evidence of the matters stated in it and the facts on which they are based in prosecution for certain offences (s27 Traffic Act).  There is no like provision in relation to proceedings before this Tribunal, and counsel for the respondent did not seek to rely exclusively upon the certificate as prima facie evidence of those matters.  The issue as to whether the blood alcohol level in the sample of the applicant’s blood equalled or exceeded .08 is to be decided by taking into account Mr Nelson’s oral evidence.  That evidence is that the scientific instrument used for the analysis of the blood sample is prepared, the blood is prepared and then injected into the instrument.  If the result is positive the analysis is repeated and whatever the results they are recorded in a register.  Asked in cross-examination whether he did the recording in the register, he replied that it depended on the day: “... it depends on how busy I am”, but he said he checked all recordings of the transcription to see that there were no errors.  Looking at the results in the register for the day in question, 22 April 1994, none of the approximately 30 entries were in his hand.  When it comes to completing the certificate, he said he relied on the blood alcohol register and “as well I go back and check that all the chromatographs have been done properly and that the results from the chromatographs into the blood alcohol register have been transcribed properly”.  He further explained that the instrument used was a gas liquid chromatograph, that it registered a result (of the test of the blood sample) that the result is interpreted and the appropriate entry made in the register.  Whether the interpretation involves the forming of an opinion or a scientific calculation is not shown, but I take it to mean that it is the conclusion which is recorded in the register.  He agreed that he did not write the results in the register, but his initials appear adjacent to the “Results” column under the heading “Analyst” against the applicant’s name at the top of the page from the register showing the entries for the day.  Ditto marks appear for the successive entries thereunder.  He did not do any of the preparation for the testing either of the instrument or the blood, nor did he carry out the testing which he recalled was done by a person whom he was only able to identify as “Alison”.  He said she was still working in the forensic unit in Darwin.  He said it was right for him to indicate that he was the analyst in those circumstances because he had supervised the analysis and because he was the person responsible for the result.  He also claimed that in the circumstances it was right to certify that he had “carried out” the analysis.  In his view it was a bit pedantic to draw a distinction between carrying out a blood test and supervising it.  In re-examination he confirmed that before adopting the results as recorded in the register he goes back to the chromatograph which has a reading on it.  Further questioning from me and counsel for the respondent disclosed that he did not necessarily supervise that blood taken from the vial containing the relevant sample was put into the instrument for analysis.  He acknowledged that he may or may not have been present when the sample was placed in the instrument, but said that he did not believe that in the absence of a deliberate act on the part of the person putting the blood in the instrument, there could be an error, it was unlikely that the same mistake would be made twice, given that the results of both tests are recorded.  He said that at the end of the day there is an accounting for each lot of blood sampled and “if someone else’s blood had been there it would be missing from the schedule”.  He did not say what was the manner of the accounting or who did it.  He did not eliminate the transposing of, say, two samples resulting in two errors, but the total number of samples being accounted for at the end of the day.  There were about four samples shown as having been analysed on that day where a blood alcohol level of less than .08 was recorded, and twelve further instances where the level was nil.

	The question is whether the respondent has shown on the balance of probabilities that the blood sample taken from the applicant contravened the blood alcohol limited prescribed.  The outstanding issue is whether it was a sample of the applicant’s blood that was analysed which gave the .194 result.  There is no evidence as to the training, qualifications or experience of the person who prepared the procedure and conducted the test, and nor is there any evidence from the person who put the sample into the instrument as to the procedure used.  There is no evidence as to the general system employed by those over whom Mr Nelson exercised supervision to ensure that the samples and instruments are all properly prepared for each test, nor that samples from an unidentified source are not capable of being transposed with another sample such that the chromatograph result can be derived from a sample other than that identified for the test.  The raw data from the chromatograph must be in a form able to be preserved since Mr Nelson says he checks it against the entry in the ledger (sometimes much later than the time at which the test is conducted), but none has been produced.  There is no evidence to show that the medium containing the chromatograph readings are expressly identified with the sample to which it is said to relate nor that it may not be transposed from one sample to another.  There is no evidence that whatever system is employed is followed in all cases.  The person who carried out the test was not called and Mr Nelson did not supervise and was not always available to supervise the test and recording procedures.  In a directions hearing before Kearney J. on 3 April 1995 neither party sought dispensation from the rules of evidence pursuant to r7(2)(a) of the Motor Accidents (Compensation) Appeal Tribunal Rules.  There is no statutory weight given to Mr Nelson’s certificate, it simply records his opinion in a manner permitted by the regulations.

	The evidence of Mr Nelson, which I accept, goes no further than that he checked a chromatograph reading against the entry in the register and confirmed it.  It does not go to establishing on the balance of probabilities that the reading was the product of a test of a sample of the applicant’s blood properly prepared and properly tested.  Is it open to infer or presume that those preliminary facts are established?  There is no requirement that the register or certificate signed by Mr Nelson be prepared or kept by law.  The register is part of the forensic office records and the certificate a permitted means of recording certain matters (see reg115 Traffic Regulations (NT)).  In other circumstances it might provide prima facie proof (see above), but not here.  No presumption arises that what is required to be done before the record is made was done.  There is a presumption in the ordinary course of business that where an act is done which can be done legally only after the performance of some prior act, proof of the latter carries with it a presumption of the due performance of the prior, (McLean Bros & Rigg Ltd v James Grice & Another (1906) 4 CLR 835 per Griffith CJ. at pp848 - 850 and see the discussion by Jacobs J. in Close v Dimond (1981) 26 SASR 551 commencing at p559), but it has no application in the field of forensic science which is generally beyond the knowledge of common affairs and courses of dealing 

	If there be any presumption which supports a prima facie case of regularity leading to the chromatograph result, there is cogent evidence raised in cross-examination of Mr Nelson which puts an end to it.

	Mahony JA. pointed out in Chambers v Jobling (1986) 7 NSWLR 1 at p24 that “the weight to be given to inferences drawn by an expert will depend upon, inter alia, the certainty of his facts and the stringency of his principles.”  In Nominal Defendant v Owens (1978) 22 ALR 128 at p144 Muirhead J. quoted with approval from The Memoirs of Sherlock Holmes by Sir Arthur Conan Doyle: “It is a capital mistake to theorize before one has data”.  Mr Nelson did not give hearsay evidence as to what the technician saw by way of reaction to the chromatograph test.  He says, and I accept, that he checked that for himself, but unproven assumed facts upon which basis experts provide opinions cannot be allowed to attain the status of facts simply because the expert assumes them - Expert Evidence Freckelton and Selby Vol 1, p1-2822, par11.30.  The party who propounds the expert opinion must prove the facts upon which the opinion is based.  It is not shown that the technician was an expert and it is not shown that Mr Nelson did other than assume that the chromatograph result as recorded in the register and seen by him was derived from a properly conducted test of the applicant’s blood.  His evidence is based upon assumptions as to facts upon which the opinion is based, and that is not admissible.  For another case in which the evidence of the expert went only to the reading of a result of a blood test, as opposed to carrying out the test which produced the result see Wayne John Fizzell (1987) 31 A Crim R 213.  That, and many other cases and writings refer to decisions arising in the criminal jurisdiction, but they are nevertheless directed to questions of admissibility generally and provide guidance for civil matters as well.  For example, see Paric v John Holland (Constructions) Pty Ltd  (1985) 59 ALJR 844 at p846.  The admissibility of the evidence of Mr Nelson was not objected to when it was given as it only emerged in the course of cross-examination that he had not established the necessary facts upon which he could form an opinion after reading the chromatograph result.  

	I am not satisfied that the evidence of the chromatograph result was admissible.  I disregard it.  There is no other evidence as to the level of alcohol in the applicant’s blood which could lead to a finding that it was equal to, or in excess of .08.  Although I find he had alcohol to drink prior to the accident, it is not possible on the state of the evidence to come to any view about the degree to which he may have been influenced by it, beyond that it was sufficient to be detected on his breath at the scene of the accident.


What If?
	In the event that I am wrong about that, I propose to deal briefly, but sufficiently, I believe, with the second question, that is, on an assumption that the blood alcohol level at the time of the accident was of the order of .2 did that substantially contribute to the accident?  On the evidence of Mr Knight, the blood alcohol level at the time of the accident could have been slightly above .2, but for these purposes that level is sufficient to reach a conclusion on the ultimate question.  

	There were no reliable eye witnesses to the accident.  On the basis that Mr Rennie had that blood alcohol level, then his own observations and assessments of time, distance and speed would have been clouded.  For example, he says he saw the dog about two seconds before colliding with it, and I do not think that that would be an estimate that should be accepted, but, again, it does not matter much.  It is sufficiently established that the dog came from Mr Rennie’s left hand side as the motor cycle was travelling in a westerly direction, the dog thus progressing northerly across the carriageway.  The road was wide bitumen and dry, and I am satisfied on all the evidence that the condition of the street lighting was such as to satisfactorily illuminate a dog, notwithstanding that this one was black.  It is a matter of conjecture, upon which I do not venture, as to just where the dog came onto Larapinta Drive, although it was somewhere at or in the vicinity of the intersection with Zeil Street, nor can it be found with any degree of certainty as to the speed at which it travelled across the road.  There is no evidence upon which a finding can be made as to whether or not the dog continued in a constant direction and at a constant speed across the road prior to being struck.  It is notorious that the movement of dogs on roadways is not predictable, especially when a vehicle is approaching.  I have considered whether the lack of useful information as to those matters affects the outcome of the answer to this question, but on reflection, I think it does not.  I think it likely that the dog would have behaved in much the same manner whether the applicant was sober or affected by alcohol to the posited level.

	The evidence is overwhelming that a person having such a level of alcohol in his or her blood will suffer from the following disabilities at least.  Firstly, the sight of that person will be affected by what is called tunnel vision such that an object to the left or right will not be detected as quickly as it would be if the person were sober.  Just what degree of impairment is suffered is unable to be precisely quantified, but it is sufficient to be recognised as a real factor in cases such as this.  Next, the reaction time of a motor cyclist or driver of a motor car with such a level of alcohol in the blood will be longer than that of a person who is sober.  Accordingly, upon the stimulus becoming apparent, in this case the dog, the applicant would have taken one to one and a half seconds longer to react than had he been sober.  That is in addition to the delay in seeing the animal.  There were no obstructions to the applicant’s view along the road as he approached the place at which the dog emerged such as would inhibit his view and reduce the time available to try and avoid the collision.  There are significant difficulties in making a finding of the speed at which the bike was travelling prior to impact.  The experts tend to agree that after the impact it was travelling within a range of 70 to 80 kilometres an hour or thereabouts, being an assessment made by taking into account the distance it travelled along the road after the impact and the distance over which the applicant and his wife travelled up the highway before coming to rest. As an indication of the significance of the delay brought about by the alcohol level in the applicant’s blood, at a speed of 80 kilometres per hour the motor cycle would have travelled 22.2 metres in a second or 33.3 metres in 1.5 seconds.  He was thus significantly closer to the dog when he first appreciated the risk that it posed than he would have been if sober, and had that much less time and distance within which to safely attempt to avoid it.  If he had been sober and followed the same manoeuvre as he said he did, a swerve to the right, then the path of the bike would have gone well in front of the dog, and had he braked instead of swerving, then the dog would have been further across the road than it was at the time he arrived at the point where the collision took place.  With the extra time available, had he been sober, I am satisfied that he would probably have not collided with the dog.  If the level of alcohol in his blood was at about that deposed to by Mr Nelson, I am satisfied it would have substantially contributed to the accident.

Determination

	The applicant is not shown to have had a concentration of alcohol in his blood equal to 80 milligrams or more of alcohol per 100 millilitres of blood at the time the motor cycle driven by him came into collision with a dog at about 1am on 17 April 1994.

	I will hear counsel as to any further or consequential determinations or orders.

------------------------------------------------------------

