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IN THE SUPREME COURT
OF THE NORTHERN TERRITORY
OF AUSTRALIA
AT ALICE SPRINGS

No. 59 of 1996 
	(9503690)
 FORMTEXT 

		IN THE MATTER OF
					The Justices Act Part V Division I
					And Part VI Division I
					IN THE MATTER OF
					The Juvenile Justice Act S41

					AND

					IN THE MATTER OF a Special Case 
					Stated by the Court of Summary 
					Jurisdiction in Committal Proceedings 
					9503690 for the opinion of the Court

		BETWEEN

					ROLAND EBATARINJA
			Applicant

		AND:

		LEONARD DAVID PRYCE
			Respondent

CORAM:	MILDREN J


REASONS FOR JUDGMENT

(Delivered 24 February 1997)

	This is a Special Case stated, purportedly pursuant to s. 162 of the Justices Act.

	According to the facts in the Special Case, an information laid against the defendant, a juvenile, for murder, came before the learned Magistrate for preliminary examination pursuant to the provisions of Part V of the Act.  

At the hearing of the preliminary examination, it was shown that the defendant is totally deaf and mute, does not know or understand sign language, can indicate only simple needs such as for food or money, to his parents, is unable to communicate with his lawyers, does not know what he has been charged with, and is unable to understand the proceedings.  The defendant’s prognosis is poor.  It is unlikely that there would be any change to these circumstances in the near future.

	The learned Magistrate adjourned the hearing of the preliminary examination, and purportedly pursuant to s. 162 of the Act, stated a number questions of law for the opinion of this Court relating inter alia, to whether or not the Magistrate should proceed with the preliminary examination.

	At the hearing of the Special Case stated, I decided that the learned Magistrate had no power to state the Special Case, and that accordingly I had no jurisdiction to entertain it.  I said that I would publish my reasons at a later date.  I do so now.

	It is well established that when a magistrate embarks upon a preliminary examination, the proceedings are not a judicial inquiry, but are conducted in the exercise of an executive or ministerial function:  see Grassby v The Queen (1989) 168 CLR 1.  In this case, the defendant was a juvenile at the time of the preliminary examination.  Assuming that the Juvenile Justice Act still applied
to him, s. 36 of that Act required the Juvenile Court to deal with the charge in accordance with the provisions of Part V of the Justices Act.  Accordingly, when the prosecution evidence has been taken the learned Magistrate was required, vide s. 109 of the Justices Act, to consider whether it is sufficient to put the defendant upon his trial for any indictable offence.  If the evidence is not so sufficient, the defendant is to be discharged.  Otherwise, the learned Magistrate would be required to proceed with the examination, although, possibly, other courses might be open if the evidence established a case sufficient to put the defendant on his trial for some offence other than murder or manslaughter.  It is apparent from the Special Stated Case that this stage of the proceedings has not yet been reached.

	S. 162(2) of the Justices Act, which is to be found in Part VI of that Act, is as follows:

		“The Court may, at discretion, reserve any question of law arising on or out of the hearing or determination of any information or complaint for the determination of the Supreme Court, and state a special case or cases for the opinion of the Court.”

	S. 4 of the Act provides that, unless the contrary intention appears,

		“... “Court” means Justices forming the Court for the purposes of hearing and adjudicating upon any case or matter which they have power to determine in a summary manner, and whether they are acting under this Act or any other Act incorporated herewith, or by virtue of their commissions, or under the common law.”

	Whether or not the learned Magistrate was sitting as a Justice forming the Juvenile Court or in some other capacity, it is plain that at the stage of the proceedings at which the Special Case was stated, the learned Magistrate had
no power to hear and adjudicate the matter in a summary manner and was therefore not a “Court” as defined.

	In my opinion, a contrary intention to the defined meaning as to the meaning to be given to the word “Court” as it appears in s. 162(2) of the Justices Act does not appear from either the express provisions or the context of the subsection.  s. 162(2) uses the expression “hearing or determination of any information” which may suggest that the draftsman contemplated that a preliminary examination would be included within that expression.  However, a magistrate can hear and determine an information summarily in some cases:  see s. 106A, s.109(3)(b), s. 120, and 121A of the Justices Act.  Further, the magistrate at this stage is not “hearing or determining” anything, because the preliminary examination is not an exercise of judicial function:  see Grassby, supra.  

	Accordingly, the provisions of s. 162(1) of the Justices Act did not empower the learned Magistrate to state a Special Case, and this being so, it follows that this Court has no jurisdiction to entertain it.



