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IN THE SUPREME COURT
OF THE NORTHERN 
TERRITORY OF AUSTRALIA
AT ALICE SPRINGS

No. 20 of 1997 FORMTEXT 



		BETWEEN:


		BRIAN JABANARDI MURPHY
			Appellant

		AND:

					DEAN CHRISTIAN MOLONY
						Respondent


CORAM:	MARTIN CJ.


REASONS FOR JUDGMENT

(Delivered 2 May 1997)


	This appeal raises an interesting question regarding the power of the courts to effectively backdate a period of disqualification from driving a motor vehicle imposed by the court, where, by virtue of the operation of s20A of the Traffic Act (NT) 1987 (“the Act”), the offender had already been disqualified prior to the hearing.

	The relevant facts are that on 6 February 1996 the appellant was apprehended by police whilst driving a motor vehicle.  An analysis of his breath produced a reading of .204 (an offence under s19(2) of the Act and carrying the penalty provided for in s19(3)(a)(ii)).  On 16 August 1994, he had been disqualified from driving by the Court of Summary Jurisdiction at Alice Springs for a period of two years from 16 August 1994.

	Acting pursuant to powers contained in s20A, a member of the police force gave the appellant a notice on 6 February, informing him that he was disqualified from driving from then until the charge then arising was determined.  Absent the immediate suspension then imposed, the appellant could have applied for a licence as from 16 August 1996.  The charges were dealt with before the Court of Summary Jurisdiction sitting at Alice Springs on 11 December 1996, and thus the immediate suspension of the appellant’s  licence deprived him of the opportunity to obtain a licence for about four months.  Upon conviction for the offences which occurred in February, he was sentenced to a term of imprisonment (in respect of which there is no appeal) and disqualified from driving for five years from the date he was convicted.

	On appeal, it was argued that the period of effective disqualification under the immediate suspension should have been taken into account, and that period deducted from the five years.

	The undisputed basis for the disqualification, flowing from the conviction for driving with a blood alcohol level of .204, in the circumstances concerning this appellant, is s39(1)(e) of the Act.  It provides that by force of the conviction the appellant’s licence to drive was cancelled for such period, being not less than five years, as was fixed by the Court, and he was disqualified from holding a licence for that period.  The period fixed by the Court was the statutory minimum, five years.  The Court had no discretion under that provision to fix a lesser period, and there is no express power to order that the period of disqualification commence at a date prior to the date of the conviction.  (Contrary to s63(5) of the Sentencing Act (NT) 1995 re sentences of imprisonment).  Mildren J. offered the same opinion in Dixon v Pryce, unreported, 26 September 1996 at p11.

	The appellant relies on s20A(15) as the foundation for a power in a court to take into account a period of disqualification under s20A when fixing a period of disqualification under s39(1)(e).  Relevantly, that subsection provides that if on the hearing of the complaint relating to the immediate suspension offence, the accused person is found guilty of the offence:

“ ... and the person is disqualified from driving and from obtaining a licence for a specified time, the court shall, in fixing the period of disqualification, take into account the period of disqualification, if any, under this section”.  

	The time referred to as the “specified time” is open to question.  Does it mean the time specified by the Act or by the court?  Disqualification for the minimum period pursuant to s39(1)(c) and (d) is not required to be fixed by the court.  It flows by operation of the Act upon the conviction.  The court may, however, fix a longer period than specified in the Schedule if it thinks fit.  When s39(1)(e) operates, the minimum period of five years disqualification does not come about solely by the way of operation of the Act upon the conviction.  It must be fixed by the court, and a greater period may be fixed.  I do not think “specified time” is the same as the “period specified” referred to in s39(1)(c) and (d).  If that had been intended it would have been simple to say so.  If I be right in that, then the “specified time” is the time fixed by the court, being, either the time in excess of the period fixed by the Schedule, or the period fixed (but not less than five years) by the court under s39(1)(e).  

	It is argued by the appellant that it could not have been the intention of Parliament that the period of disqualification fixed by the Court could not be reduced below the statutory minimum (however brought about) by taking into account, in favour of the offender, the period of disqualification arising from the operation of immediate suspension.  In this case, it was four months and it could easily be more.  A more significant period of time could well elapse upon the immediate suspension until the conviction, and that not necessarily down to the offender.  However, the meaning of the statute imposing minimum disqualification periods, whether by operation of the Act on the conviction, or by restraint upon the court, is clear.  The Minister’s Second Reading Speech (Hansard p10826, 1 December 1993) includes the following:

“The initial and immediate period of licence suspension will be taken into account and deducted from any period of disqualification imposed subsequently by the Court.”

	The Minister does not refer to periods of disqualification imposed by the Act.

	It seems to me that the legislation operates in this way, assuming the necessary finding of guilt to have been made:

1.	If the court considers that the minimum period of disqualification specified in the Schedule is appropriate - nothing further need be done.  The Act operates to effect the disqualification for that period.  No doubt, however, courts will continue to inform offenders of the consequence of the finding.

2.	If the court considers that the minimum period of disqualification of five years is adequate under s39(1)(e), it will fix that period accordingly.

3.	In either of those cases there is no power to reduce the minimum period of disqualification after taking into account the period of disqualification consequent upon immediate suspension under s20A.

4.	If the court considers that the minimum period of disqualification, determined either way, is inadequate, then it may fix such greater period as it thinks fit.  In that case, it shall take into account the period of disqualification under s20A as required by subs(15), but not giving it an effect which would reduce the period fixed by the court below the minimum established under the statute. 

	In this case it is not clear whether the Court fixed five years as the period of disqualification, considering it to be the appropriate period, or whether it considered the period should be in excess of five years, but reduced it to five years after taking into account the period of immediate suspension under s20A.

	In either case the Court has not been shown to have erred.  The appeal is dismissed.


---------------------------------------------

