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IN THE SUPREME COURT
OF THE NORTHERN TERRITORY
OF AUSTRALIA
AT DARWIN

No. 200 of 1995 FORMTEXT 

		IN THE MATTER of an appeal under 		the WORK HEALTH ACT 1986

		BETWEEN:


		DAVID BRYAN SJOBERG
			Appellant

		AND:

		SEDCO FOREX AUSTRALIA 			PTY LTD
			Respondent


CORAM:	ANGEL J


REASONS FOR JUDGMENT

(Delivered 4 July 1997)

	This is a worker’s appeal and an employer’s cross-appeal from decisions of the Work Health Court at Darwin delivered on the 19 September 1995 and the 26 November 1996.

	The appellant worker commenced employment with the respondent on the 26 March 1991.  He was first employed as a casual roustabout and spent his first hitch working in this capacity.  A hitch was for a period of 2 weeks on an offshore oil rig.  After a week on shore, in which he did not work, he worked a second hitch as a casual floorman. On the 23 April 1991, during the first week of his second hitch, Sjoberg suffered an injury in the course of his work that left him partially incapacitated for work.

	The appellant made a claim for workers' compensation under the Work Health Act.  The Work Health Court found for the worker.  The only issue that remains outstanding for the worker is the method by which his compensation was calculated.

	The appellant relied upon the following grounds for appeal:


1.	The learned Magistrate erred in law in finding that the normal 
weekly earnings of the worker ought to be calculated by reference to sub-paragraph (d) of the definition of ‘normal weekly earnings’ contained in Section 49 of the Work Health Act.

GROUNDS:

	(a)	The normal weekly earnings of the Worker were capable of being 
established by reference to the award under which he was employed.

	(b)	The normal weekly earnings of the Worker were capable of being 
established by reference to  pay slips received by him in the course of his employment with the respondent.

	(c) 	On the facts of the case, there was no relevant ‘shortness of time’ 
upon which the operation of paragraph (d) could be based.

	(d) 	In the premises there was no impracticability at the date of the 
relevant injury to calculate the rate of relevant remuneration in accordance with paragraph (a), (b) or (c) of the definition of “normal weekly earnings”.


	The following orders are being sought by the appellant:

1.	That the ruling numbered 1 in the Certificate of Order 
dated 19 September 1995 be vacated.

2. 	That in substitution of the said ruling there be a ruling that the normal 
weekly earnings of the Worker for the purposes of the Work Health Act be the sum of $2135.70 per week.

3. 	That the Appellant have the costs of this Appeal and the Application below.


	Central to this appeal is the mode of calculation of normal weekly earnings.

	Section 49 provides:

	“normal weekly earnings”, in relation to a worker, means -

(a) 	subject to paragraphs (b), (c) and (d), remuneration for the worker’s normal 
	weekly number of hours of work calculated at his ordinary time rate of pay;

	...................

(d) 	where - 

(i) 	by reason of  the shortness of time during which the worker has been 
in the employment of his employer, it is impracticable at the date of the relevant injury to calculate the rate of relevant remuneration in accordance with paragraph (a), (b) or (c); or 

(ii) 	subject to paragraph (b) or (c), the worker is remunerated in whole 
or in part other than by reference to the number of hours worked,

the average gross weekly remuneration which, during the 12 months immediately preceding the date of the relevant injury, was earned by the worker during the weeks that he was engaged in paid employment;”.


	In issue here is whether subsection (a) or (d) applies.  It is the appellant’s submission that (a) was the correct subsection to apply and that the Magistrate erred in applying (d).  It is apparent from the structure of s49 that subsections, (b), (c) and (d) must be considered before subsection (a), as (a) expresses itself to be subject to these subsections. This accords with the learned Magistrate’s approach. For the sake of this appeal subsections (b) and (c) have no relevance to the matter before the court.

	The learned Magistrate proceeded by going to subsection (d) first to decide if the matter came within its scope.  He made the following observations at p10:


	“The paragraph introduces two concepts which are not defined in the
 Work Health Act, namely (a) the concept of the shortness of time of the employment with the employer and (b) the concept of impracticability.  By this I mean I cannot go to a definition section in the Work Health Act to work out what is meant by shortness of time or impracticability.

	Shortness of time I take to be dependent upon the circumstances pertaining 
to each particular case. A worker might be injured within hours of the commencement of work on the first day of his job.  In some cases it would not be appropriate to consider paragraph (d), for example if he [sic] worker was just commencing a permanent job, however it might be appropriate, for example if the worker had been temporarily laid off a higher paying job and was working in a lower paying job to make ends meet before resuming his higher paid job.  The question of the shortness of time of employment will vary from case to case.

	The question of shortness of time is further regulated by the concept of 
impracticability.  Impracticable in the Concise Oxford Dictionary means ‘Impossible in practice, of a road impassable, of a person or thing unmanageable’.  The concept imports a consideration of the attainment of a house in a bad location and it could be considered impracticable, that is impossible to build the house in accordance with the current building practices.  Or a person might wish to complete his journey but cannot because the road is impassable.

	I am of the view that a similar approach must be taken in determining what 
is meant by ‘impracticable’.   That approach consists of ascertaining what is the policy of the Work Health Act.  The policy is to ensure that within the limits of the Work Health Act that injured workers do not suffer a financial loss due to an inability of limited ability to work as a result of sustaining a work-related injury.” 


	After considering certain authorities and the facts he concluded with the following finding at pp 11 - 12:

“Due to the shortness of his employment with the employer it is 
impracticable that his future earning capacity be measured solely by his wages received when he was in the employ of the employer.  That is because the receipt by him of wages at a casual rate has the ability to distort his future earning capacity.  A person who moves from job to job as a casual, or from a period of casual employment to another period of casual employment  generally receives a rate of pay which is higher than the rate of pay a permanent employee performing exactly the same work receives.  A casual receives a higher rate of  pay because, due to the shortness of his employment he does not, for example, receive the benefit of paid holidays.  Now that is only one example, but it is an example given to try to demonstrate my thought processes.

	Accompanying the life of a casual worker can be periods of unemployment 
when the earnings received as a casual must support  him until he resumes work.  The true earning capacity of a casual is determined by considering not only his wage at the time of the injury but his wage over a preceding lengthy period so that some idea of his economic worth can be obtained.

	I am of the view that this is the policy behind paragraph (d).  When an 
employer or the court has to consider a casual employee it has to be borne in mind that the past periods of employment of the casual  employee will vary, his past remunerations could vary and that much of his remuneration will be a rate higher than that paid a permanent employee doing the same work.

	.........

	I rule that the worker’s normal weekly earnings is his gross average weekly 
remuneration for the period 23 April 1990 to 23 April 1991 earned by him during the weeks he was in paid employment.”.


	The appellant submitted that this process was in error and that subsection (a) was the appropriate section to apply.  The heart of the appellant’s argument revolves around the submission that the ordinary time rate of pay was practicable to calculate in accordance with (a).  The appellant claims that the Magistrate himself proceeded at p4 of his reasons to calculate the loss of earning  capacity.  The Magistrate found that the appellant’s rate of pay was, with one exception (an additional payment of 17.1%), in  accordance with the Oil Drilling Rig Workers’ (Offshore Mobile Drilling Rigs) Award 1984.  The appellant submitted that this is the worker’s ordinary time rate of pay and that his pay slips are evidence of this.  The respondent challenged this argument claiming that as a casual the appellant held a special status and this is not an ordinary time rate of pay.  They further contended that the Award does not provide for an ordinary time rate of pay for casuals, that it provides for a daily rate of pay which is different; it  is not the normal rate.  The appellant answered this submission by claiming that the rate set for casuals in the Award is the ‘ordinary’ rate for casuals.

	In Catlow v Accident Compensation Commission (1989) 87 ALR 663 at 676 McHugh J said:

	“Against the industrial background of awards and agreements fixing a 
number of ordinary hours per week, it seems natural to read the expression “calculated at the worker’s ordinary time rate of  pay for the worker’s normal number of hours per week” as a reference to the ordinary time rate of pay for the worker’s standard or ordinary hours  per week as fixed by award, agreement or contract.”.


At 677 he said:

	“Judicial decisions on similar expressions in comparable statutes support 
the view that the “normal number of hours per week” in s95(1) means the ordinary hours fixed by award, agreement or the terms of the employment.”.


	The appellant argued that whilst this case addresses concerns regarding the normal number of hours worked per week, it can apply equally to the concept of ordinary time rate of pay.  

	It was further submitted that the dominant element of (d) is impracticability, meaning that it is impracticable, to calculate remuneration in accordance with (a), (b) or (c), and that such impracticability arises as a result of shortness of time.  It was said that shortness of time is not referring to whether or not an employee will remain with the employer, but is referring to the time actually worked.  On the present facts it was submitted that the length of time created no impracticabilities, because there was an award setting out the rates, and therefore (d) did not apply.

	The respondent, adopting the view of the learned Magistrate, argued that it could not be the intention of the legislature to provide for an inflated rate of compensation for casual employees and therefore it is impracticable to adopt such calculations.  They further argued that if this matter does not come within the first limb of (d) it came within the second limb of (d).  This was so because payment to the worker was not solely by reference to the time that he worked.  It was submitted that payment was also by reference to the fact that their status as a worker is as a casual.  The appellant rejected this argument claiming that all payments are by reference to something other than time. Counsel colourfully illustrated this with the examples that a rocket scientists' pay is at a certain rate because he is a rocket scientist, and a judge is paid for being a judge.  There is no significance in distinguishing between a permanent and a casual employee. It was submitted that the aim of this limb of (d) is to target persons whose pay is determined by commissions or by  the number of items produced.  

	In my opinion the appellant’s first submission can not be correct.  However undesirable a higher rate of compensation for casual employees may seem, you can not say that undesirability creates impracticability.  The argument is based on policy not on the text of the legislation.  Even at a policy level the argument is fallacious.  The idea of worker’s compensation is to compensate  people for what they would have got if they had still been able to work.  The evidence in this case is that the worker was to receive pay at the casual rate, and the learned Magistrate found that there was no intention to become a permanent worker.  Even if the Magistrate had found differently, it appears that the legislation adopts a statutory formula for working out such compensation, and does not take into account prospective possibilities.  The statutory scheme is different from the common law method of assessment  for damages.

	In respect of the second limb of subsection (d), again I cannot agree with the submission that the worker earned his pay by reference to something other than the time he worked.  I agree that the purpose of this limb is to cover circumstances where a worker’s pay is according to a commission or by the number of items a worker produces.  If the respondent’s argument be correct almost any worker could come within this limb, because everybody’s pay is determined by the type of job they have and their status, be it part time, full time or casual.  This is not, in my view, what the legislature intended, or at least such intention is not evident from the language used.

	Calculation was possible under (a) despite the short period of employment.  The learned Magistrate proved this himself.  Clearly the appropriate ordinary time rate of pay is the rate in the Award document.  Amendments to s49 show an intention on the part of the legislature to make awards one method of assessing ordinary time rate of pay. 

	The appeal should be allowed.

	As to the cross-appeal of the employer, the following grounds were relied upon:

“GROUNDS

	1.	That there is no evidence upon which the finding can reasonably be 
made.

	2. 	That the learned Magistrate erred in  law in deciding that

	(a) 	the number of weeks worked was 16; and /or

	(b) 	the amount of remuneration received in respect of the period 
for which he was engaged in paid employment was sterling 10,923.30 lb.

	3. 	That the learned Magistrate erred in interpreting the proper meaning 
	of “normal weekly earnings” as defined in s 49 of the Work Health 	Act.”

	4. 	That the learned Magistrate failed to have proper regard to:

		(a) 	the evidence; and

		(b) 	the purpose and intent of the Work Health Act.

	5.	That the learned Magistrate erred in law in interpreting the proper 
		meaning of s89 of the Work Health Act.

	6. 	That the learned Magistrate erred in interpreting s65(2)(b) so as to 
exclude the living away from home allowance and other benefits from the amount that the worker was capable of earning in the most profitable employment reasonably available to him.”


	The cross-appellant seeks the following orders:


	1. 	That the Orders made on 11/11/96 be vacated.

	2. 	That in substitution therefore an Order be made that normal weekly 
earnings be calculated by reference to a period of 35 weeks employment for the 12 months immediately preceding the date of the injury.

	3. 	That the Respondent’s costs of this Appeal and of the  proceedings 
in the Work Health Court below be paid by the Appellant.”.

	Grounds 1-4 are resolved by the allowing of the appeal, based as they are, on the premise that “normal weekly earnings” are to be assessed under subsection (d).

	The issue sought to be raised by ground 5 is whether interest under s89 runs from the date of judgment or the date the money becomes due.  It is unnecessary to consider the question here as no determination on the issue was made by the learned Magistrate.  There is thus no appealable question of law.

	The final ground concerns what the cross-appellant considers to be an error of interpretation of s65(2)(b) of the Work Health Act by the learned Magistrate.  The section is as follows:

“(b)	 the amount, if any, he is from time to time reasonably capable of earning in 
a week in work he is capable of undertaking if he were to engage in the most profitable employment, if any, reasonably available to him, and having regard to the matters referred to in section 68.”.


	It was submitted that the learned Magistrate erred by excluding the living away from home allowance and other benefits from the amount of what was ‘most profitable employment reasonably available’ to him.  Section 49(2) excludes certain allowances from normal weekly earnings and ordinary time rate of pay.

“S49(2)

For the purposes of the definition of “normal weekly earnings” and “ordinary time rate of pay” in subsection (1), a worker’s remuneration includes an over-award payment, climate allowance, district allowance, leading hand allowance, qualification allowance, shift allowance (where shift work is worked in accordance with a regular and established pattern) and service grant, but does not include any other allowance.”


	It was submitted that allowances which have been specifically excluded from the calculation of “normal weekly earnings” should be included for “earnings”.  The respondent’s contention would mean that the allowances would not be included in the positive figure of the “normal weekly earnings”, the starting point for compensation, but would be added to the subtracted figure of the potential earnings.  This is beneficial legislation and that is not what, in my view, the legislature intended.  I think the short answer to the submission is that this is not an earning at all but a payment in lieu of a disability incurred as a result of working, albeit only paid if one works. 

	The appeal should be allowed and the cross-appeal dismissed.  The learned Magistrate’s ruling is vacated, and in lieu thereof there is a ruling that the normal weekly earnings of the worker for the purpose of the Work Health Act is the sum of $2,135-70 per week.  The appellant will have his costs here and below.

								


