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IN THE SUPREME COURT
OF THE NORTHERN TERRITORY
OF AUSTRALIA
AT DARWIN

No. LA8/1997 (9707517) FORMTEXT 



		BETWEEN:


		MICHAEL LINDSAY PEATE
			Appellant

		AND:

		RANGER URANIUM MINES PTY LTD
			Respondent


CORAM:	BAILEY J


REASONS FOR JUDGMENT

(Delivered 8 August 1997)

	By a notice filed on 29 May 1997, the appellant appeals from a decision of the Work Health Court dated 1 May 1997.

Background

	The appellant sustained an injury to his lower back in March 1991 while employed as a mill operator by the respondent.

	From the date of injury, the appellant has been paid benefits by the Territory Insurance Office, as the Work Health Act insurer of the respondent, pursuant to section 65 of the Work Health Act (“the Act”).

	On 25 March 1997, pursuant to section 108 of the Act, the appellant caused a memorandum of agreement (“the agreement”) to be filed with the Work Health Court pursuant to section 74 of the Act, seeking an order for commutation of the appellant’s entitlements under section 65 of the Act.

	In support of the appellant’s application under section 74 of the Act, the appellant produced affidavit evidence that:

	(a)	his condition had stabilised;
	(b)	his rehabilitation was complete;
	(c)	he was not totally incapacitated within the meaning of section 65(6) of the Act; and
	(d)	he had received financial counselling.

	The Work Health Court, constituted by Mr Wallace SM, found that the appellant had satisfied the requirements of section 74(1)(b)(i), (ii), (iii) and (iv) of the Act. In addition to those requirements, before authorising the commutation of section 65 payments, the Court is required to be:

		“....satisfied that the person to whom the compensation is payable is fully aware of the effects of the proposed commutation in relation to future benefits under this Act....”

	The learned magistrate refused to authorise the commutation of the appellant’s section 65 payments in accordance with the agreement as he was not satisfied that the appellant had received full and accurate advice as to the effects of the proposed commutation.

The Appellant’s understanding as to the effects of the proposed commutation:

	The appellant’s understanding as to the effects of the proposed commutation in relation to future benefits under the Act was set out in his affidavit of 24 March 1997. At paragraph 24 of that affidavit, the appellant deposes that:

	“24.	My solicitor, George Roussos, has provided me with advice in relation to the provisions of the Work Health Act and in particular sections 74 and 65. I am fully aware and realise that if commutation was allowed by the court, I would be entitled to no further payments under section 65 of the Work Health Act in relation to the injury to which my claim for compensation relates. That is, I understand that weekly payments of compensation would immediately cease and I would be entitled to no further such benefits. I understand, however, that my entitlement to other benefits provided for under the Work Health Act such as medical expenses will continue.”

The learned magistrate’s decision

	In the learned magistrate’s view, the appellant’s understanding was in error. Mr Wallace considered that section 74(1) of the Act requires the appellant to be advised that should his now stable condition deteriorate further in the future, the appellant could have a claim under section 65 of the Act for the difference between his present partial incapacity and his future greater incapacity. Mr Wallace based his decision on the definition of “injury” in section 4(1) of the Act. In particular, section 4(1) defines “injury” in the following terms:

	“‘injury’ in relation to a worker, means a physical or mental injury arising....out of or in the course of his employment and includes –
	(a)	....
	(b)	the aggravation, acceleration, exacerbation, recurrence or deterioration of a pre-existing injury or disease....”

	In short, Mr Wallace considered that a future aggravation, acceleration, exacerbation, recurrence or deterioration (referred to collectively in those reasons as a “deterioration”) of the appellant’s back injury could give rise to a claim under section 65 of the Act for the difference between what the appellant was presently entitled to receive and what he would be entitled to receive in respect of any greater incapacity flowing from the deterioration of the back injury.

The Appellate Court’s order

	After hearing submissions from Mr Telford on behalf of the appellant (and which were adopted in full by Ms Chan on behalf of the respondent) I set aside the order of the Work Health Court and directed the agreement be recorded at the conclusion of the argument.

	In my view, the meaning of the requirement in section 74(1) that the Court is satisfied that the worker is fully aware of the effects of the proposed commutation in relation to future benefits under the Act is clear.

	Section 74(2) provides:

	“Compensation payments shall not be commuted except in accordance with this section and where payment of compensation is commuted as a result of an authorisation under this section, no person is entitled to any future payments under section 63 or 65 in respect of the injury to which the compensation relates.”

	In Sanders v Northern Territory of Australia unreported, No. 73 of 1996, Martin CJ considered a proposed commutation where the worker had deposed that she knew that if the agreement were authorised, she would not be entitled to further payments of compensation under section 65 of the Act. In allowing the appeal and directing that the agreement be recorded, Martin CJ held:

	“Without hearing the parties, his Worship directed the Registrar not to record the agreement upon the grounds appearing from his written reasons of 2 February 1996. The first was that it was not in the interests of justice that it should be recorded because the appellant believed that her ‘rights and entitlements to future weekly payments of compensation are extinguished once the Agreement is approved’. That is the effect of commutation of weekly benefits; it changes the form of benefit from periodic payments to a lump sum calculated in accordance with the Act. It is just that a worker thinking of seeking commutation should understand what the effect will be if he or she is successful. That is a far cry from holding that it would be unjust to approve such an agreement where it is made clear that the worker fully understands the consequences.”

	I respectfully agree with Martin CJ that the effect of commutation of periodic payments (once approved) is to extinguish rights and entitlements to future weekly payments of compensation. Such extinguishment is made clear by the terms of section 74(2) of the Act. That provision also makes it clear that the extinguishment of entitlement to future payments under section (63 or) 65 operates “in respect of the injury to which the compensation relates”.

	In the present case, “the injury to which the compensation relates” is the back injury suffered by the appellant in March 1991. The question of whether some future deterioration of that back injury could give rise to some new and future claim for periodic payments under the Act is necessarily governed by the terms of the Act. Thus, if at some future time, the appellant suffered a deterioration of his back injury, the question as to whether he would be entitled to payments under section 65 of the Act would depend upon his meeting the Act’s criteria for such entitlements at that future time – in particular whether he was a “worker” within the meaning of the Act and whether the deterioration of his back injury arose out of or in the course of his then employment. Assuming the appellant met the criteria for entitlements under the Act, his claim would lie against his then employer (albeit that questions would arise about the extent to which the appellant had already been compensated for his pre-existing injury by the present respondent).

	The learned magistrate appears to have taken the view that regardless of whether the appellant would qualify under the Act for section 65 payments at the time he suffered some future deterioration of his back injury, he would be entitled to make a claim against the present respondent (for the difference between what the appellant was entitled to receive by way of weekly payments before entering the agreement for commutation and what he would be entitled to receive in respect of the greater incapacity flowing from the deterioration of the back injury). I cannot agree that can be correct in the light of section 74 of the Act and the scheme of the Act generally as it relates to commutations.

	Section 74(1)(b)(i) and (ii) require the Work Health Court to be satisfied, inter alia, that the worker’s condition has stabilised and his rehabilitation is complete. Such pre-requisites would be largely redundant if a worker accepting a commutation was free to renew his claim for section 65 payments because of some unforseen deterioration to his condition in the future. Moreover, the requirement for the Court to be satisfied that the worker is “fully aware” of the effects of the proposed commutation (i.e. the extinguishment of entitlement to future payments under section 65 in respect of the relevant injury) emphasises the final nature of a commutation, i.e. that by accepting a commutation the worker will have received his full entitlements for section 65 payments in respect of that particular injury.

	Acceptance of a commutation by a person who is entitled to section 65 payments necessarily involves an element of risk for both the worker and the employer. If, after commutation, a worker’s condition improves, for example as a result of unforseen medical advances relevant to his injury, such that he is no longer incapacitated for work or is less incapacitated than before, an employer who had paid compensation under an agreement for commutation could not recover any part of the commuted amount paid to the worker. Similarly, a worker who has accepted a commuted amount pursuant to section 74 of the Act and subsequently suffers some unforseen and unexpected deterioration of the injury to which that compensation relates is not entitled to any future payments under section 65 of the Act by reason of that deterioration of the injury alone.  It may or may not be that he will have a claim for section 65 payments – but that will depend entirely on whether he meets the Act’s criteria for compensation at the time that he suffered the deterioration of his “pre-existing injury” (in particular whether he is then a “worker” within the meaning of the Act and whether the deterioration of his pre-existing injury arose out of or in the course of his then employment).

	I consider that the Act’s scheme for commutation of section (63 or) 65 payments (in particular by reference to section 74) is intended to provide an element of finality, in appropriate cases, for both the worker and the employer in resolving compensation for partial long-term incapacity. The Act’s objective is to be achieved under section 74 by changing the form of benefit to which the worker is entitled from periodic payments to a lump sum calculated in accordance with the Act in full and final settlement of the worker’s claim to section 65 payments in respect of a particular injury. Subsequent changes in the effects of such an injury upon a worker’s capacity to work cannot revive the worker’s entitlement to periodic payments. Such entitlements have been extinguished. However, that is not to say that any deterioration of an injury which has been compensated by a commuted payment can never give rise to a future claim for periodic payments under the Act. It simply means that the validity of such a future claim is to be assessed at the time it arises in accordance with the relevant provisions of the Act.

	In the present case, the statutory criteria for commutations in section 74(1)(b)(i) – (iv) were met, the appellant had demonstrated that he was fully aware of the true effects of the proposed commutation in relation to future benefits under the Act and there was nothing disclosed which would justify the Work Health Court directing that the proposed agreement not be recorded.

	Accordingly, these are the reasons why I set aside the order of the Work Health Court and directed that the agreement be recorded at the conclusion of submissions.

	I also note that it was further ordered, by consent, that the respondent pay the appellant’s costs both of the Work Health Court and this Court.

