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kea97035

IN THE SUPREME COURT
OF THE NORTHERN TERRITORY
OF AUSTRALIA
AT DARWIN

No. 237  FORMTEXT of 1997

IN THE MATTER OF the Bail Act 

AND

IN THE MATTER OF an application for bail by JAMES STANLEY MARTIN


CORAM:	KEARNEY J


REASONS FOR DECISION

(Delivered 23 October 1997)

	The applicant came before me on Tuesday 21 October 1997, seeking bail with respect to charges of offences alleged to have taken place between 1 and 29 November 1996.  The Director of Public Prosecutions opposed the application.  

Background to the application
	The applicant is charged with having had sexual intercourse without consent, having attempted to have sexual intercourse without consent with a person under the age of 16 years, and to having indecently dealt with a child under the age of 16 years; all offences are alleged to have occurred in the course of an incident involving the applicant and a 13 year old boy. 

	The maximum penalty for the offences charged are: sexual intercourse without consent, contrary to Code s192(2) and (3), life imprisonment; attempted sexual intercourse with a person under the age of 16 years, contrary to Code s192(6), 14 years imprisonment; and indecent dealing with a child under 16 years of age, contrary to Code s132(2), 5 years imprisonment.  

	The alleged victim of the offences was one of three male children of the applicant’s (now) former de facto partner.  The allegation in general terms is that the applicant took the sleeping boy from a bed which he shared with his two brothers, to a motor vehicle parked outside the residence, and there committed the offences charged.

	The applicant was charged on 9 October 1997, approximately 11 months after the alleged offences.  The explanation for the delay in charging is that the child in question, now under the care of the Child Welfare authorities, only complained of the incident in the course of being counselled for previous alleged sexual abuses by another person.  The Crown alleges that at about the time of the alleged offences the child’s mother, then the de facto partner of the applicant, convinced the child not to complain about the incident.

	The alleged victim had previously made a similar allegation against the applicant but later recanted.  The Crown contends that this was not because the allegation was false, but because of his mother’s insistence that he recant.


A previous application for bail
	Mr Thomson of counsel for the applicant explained that an application for bail was instituted in the Court of Summary Jurisdiction on 10 October.  Mr Thomson informed me that the Magistrate was “of a mind” to grant the applicant bail.

	Ms Narissa Showers, the applicant’s present de facto spouse, offered to that Court to be surety for the applicant complying with his bail undertaking, in the sum of $10,000, offering to deposit in Court as “acceptable security” for that sum the duplicate Certificate of Title to her freehold land (and home) at Berry Springs.  Ms Showers made the same offer in the present application.

	The hearing of the bail application before the Magistrate was adjourned to see if a Bank guarantee of payment of the $10,000 could be obtained, against the security of the title to Ms Showers’ land.   Mr Thomson informed me that the Bank refused to guarantee the payment, despite the security offered, because Ms Showers’ only income is a supporting mother’s benefit.

	Mr Thomson informed me that the Magistrate refused to grant bail on the basis of the offered deposit of the duplicate Certificate of Title.  Presumably his Worship considered that such a deposit was not an “acceptable security” in terms of s27(2)(f) of the Bail Act.  Mr Thomson informed me that his discussions with the Sheriff’s Office revealed that in the past a duplicate Certificate of Title has been accepted in this Court as “acceptable security” for the payment by a surety, of the amount of money considered appropriate to be forfeited by the surety if the applicant for bail fails to comply with his bail undertaking. 

The application and s8 of the Bail Act
	Mr Thomson submitted that (apart from the offences in s7A(1) of the Act, and in the circumstances in s8(4)), s8(2) means that there is a presumption in favour of bail in relation to all offences, except those specified in s8(1), and in the circumstances there specified. The facts are that the applicant is currently charged with an offence under s192(2) of the Criminal Code, one of the offences specified in s8(1)(a) of the Bail Act, and in the previous 10 years had been found guilty of an offence similar to an offence under s188 of the Code. The result is that the presumption in s8(2) in favour of bail does not apply - see s8(1). Mr Thomson ultimately conceded that the applicant has no presumption in his favour, as regards being granted bail.

	The Bail Act being silent on the question of presumptions for and against bail in the applicant’s case, the question arises whether the applicant bears any onus in securing bail.  Mr Thomson submitted that neither the applicant nor the Director bears an onus, the issue of whether bail should be granted or refused is not one in which any presumption or onus applies, and is just a matter for the Court to rule upon.

	I should say that Mr Carey of counsel for the Crown submitted that the applicant had been convicted of 3 offences in 1994 in Queensland, which in light of the charge under s192 which he currently faces, operate under s8(1)  to remove the presumption in favour of bail under s8(2).  These convictions were:

(1)	On 11 March 1994 in Cairns Magistrates Court, a conviction for 
an assault occasioning bodily harm resulting in a fine of $250 and  an order for compensation of $250;

(2)	On 20 June 1994 in Cairns District Court, a conviction for
indecently dealing with a child under 16 years, resulting in a sentence of imprisonment of 9 months, service of which was ordered to be suspended for a period of 3 years;

(3)	On 20 June 1994 in Cairns District Court, a conviction  for 
permitting himself to be indecently dealt with by a child under 16 years, resulting in the same sentence as in (2) above.


These convictions, in light of the charge under s192, removed the presumption in favour of bail under s8(2), Mr Carey submitted, because they occurred within 10 years before the alleged s192 offence in November 1996, and are similar offences to those under Code ss188(2)(a) and 188(2)(k).  I accept this submission.

The applicant’s case, measured against the criteria in s24
	Only the matters specified in s24(1)(a)-(d) may be considered, in determining whether bail should be granted.

	The case in relation to s24(1)(a): probability of appearing in Court
	The first matter is as to “the probability of whether or not the [applicant] will appear in court in respect of the offence for which bail is being considered”

	In this regard Mr Thomson focused on the relevant factors favourable to the applicant: his current de facto relationship; his employment prospects, if bail were granted; the weakness of the Crown evidence in the case against the applicant; and his willingness to abide by the imposition of strict reporting conditions.  

	As to the de facto relationship with Ms Showers, Mr Thomson said that it had been in progress for 6 months, was strong, and that Ms Showers knows and trusts the applicant.  Importantly, in this regard, Mr Thomson said that Ms Showers is prepared to act as surety in the sum of $10,000 that the applicant will meet his bail undertaking, and is confident he will do so.  Mr Thomson emphasized that this confidence of Ms Showers in the applicant extended as far as making her home security for the payment of that sum.  Mr Thomson said that the applicant was a Darwin person, and that although he had spent several years in Queensland, this was only because he had accompanied his previous de facto there, Queensland being her home State.  

	Mr Thomson conceded that the applicant’s employment record was sparse; he pointed out that the applicant is a youthful, itinerant worker.  He noted that the applicant had been offered employment if bailed, to work as a mango picker at Noonamah.

	Mr Thomson submitted the evidence against the applicant with respect to the alleged offences is weak; he considered that the applicant could possibly be acquitted at the conclusion of committal proceedings.  He pointed to the lack of immediate complaint, the fact that the alleged victim had previously made a false similar allegation against the applicant from which he had later recanted, the fact that no one was aroused by the applicant’s alleged intrusion into the boy’s bedroom, the fact that there was no corroborative medical evidence, and  the fact that the applicant made no admissions when interviewed by the Police.  He submitted that the alleged victim’s mother intends to give evidence for the applicant, at his committal.  

	Mr Thomson rightly conceded that the applicant’s previous failures to appear in court in answer to his bail, as recorded in his Queensland criminal history, was relevant when considering the probability whether he would appear to answer the current charges, if granted bail.  

	Mr Carey tendered in evidence the applicant’s Northern Territory and Queensland criminal records; they were admitted to be correct.  He referred to a number of matters therein of relevance to the question posed by s24(1)(a).  These included a revocation of the applicant’s bail in the Brisbane District Court on 19 June 1995, resulting in the issue of a mesne warrant for his arrest; his conviction in the Ipswich Magistrates Court on 19 April 1996 for a breach of the Bail Act, resulting in a sentence of one month’s imprisonment; and on 18 October 1996 the issue of mesne warrants in the Ipswich Magistrates Court for the applicant’s arrest in respect of property offences.

	As to the Northern Territory record, Mr Carey referred to two convictions of the applicant for escaping lawful custody on 4 September 1992 and 15 October 1993.  He also submitted that on 11 December 1990 and 10 July 1992 warrants for the applicant’s arrest issued, after he had failed to appear in court.  

	Mr Carey submitted that these matters, considered together, demonstrated an attitude of the applicant towards the law, and the orders of a Court, which bore upon the question whether it was probable that he would appear, if bailed.

	As to the question of the weight of the evidence against the applicant on the charges which he faces, and its bearing upon the probability of his appearing in court if bailed, Mr Carey submitted that it should not be inferred that the alleged victim was an unreliable witness, simply because of his recantation of his earlier allegation against the applicant. Mr Carey submitted that the earlier allegation, now recanted, was not false, but had in fact been withdrawn by the boy at his mother’s insistence, she being  the applicant’s de facto at the time.  He submitted that this was a jury question, and was not indicative of a weakened Crown case.  Mr Carey also indicated that the proposed prosecution case will seek to include ‘similar fact’ evidence from the alleged victim’s brother.

	On the issue of the applicant’s present de facto’s preparedness to go surety for the applicant’s appearance, and the probability of his appearing in light of that, Mr Carey submitted that this would not inhibit the applicant’s non-appearance. He submitted that the applicant’s proposed employment did not support his probable appearance, as the mango season is of extremely short duration, and the current season is a poor one.  There was no probability of the applicant gaining steady employment.

	In reply to Mr Carey’s submission on the proposed reliance on ‘similar fact’ evidence, Mr Thomson submitted that Pfennig v The Queen  [1994-95] 182 CLR 461, showed that such evidence may well be inadmissible.  I have not been given enough information about the other alleged offence said to be relied on, to form any view as to whether the evidence in question is likely to be admitted or rejected.


	The case in relation to s24(1)(b): “the interests of the person”
	Mr Thomson submitted that the applicant needs to be at liberty to prepare his case.  In particular he indicated the applicant needed to locate the alleged victim’s mother as she  had given notice that she intended to give evidence for the applicant.  I give that some weight.

	Mr Thomson noted that the period from now until the commencement of committal proceedings on 10 December 1997 was quite lengthy, some 7 weeks.  Finally, he submitted that s24(1)(b)(iv) did not apply in this case; I accept that. 

	The case in relation to s24(1)(c): “the protection and welfare of the 	community”
	Mr Carey submitted that there was a need to protect the alleged victim and his brother from the applicant, especially in light of the fact that he intended actively to seek out the mother of those boys.  

Conclusions
	With respect to s8, it is clear that the presumption in favour of bail does not apply.

	I note also a  Queensland conviction in the Inala Magistrates Court on 30 November 1994 for assault occasioning bodily harm, resulting in a $250 fine, with a fine/option order of 42 hours community service.  This is a further offence which would operate to remove the presumption in favour of bail.

	I enquired of counsel as to whether any onus lay on any party to the application.  As noted earlier, Mr Thomson submitted there was no onus on either party.

	I note that in R v Kissner (unreported, Supreme Court (NSW), Hunt CJ at CL, 17 January 1992), in dealing with broadly similar legislation his Honour in a similar situation considered that the Crown still bore an onus.  I respectfully agree with his Honour that recourse to common law principles is appropriate in these circumstances, and indicates that an onus lies upon the Crown to show that bail should not be granted, where the statutory presumption in favour of bail does not apply. Accordingly,  I consider the Crown bears the burden in this case of showing that bail should not be granted.

	Turning to the submissions on the matter in s24, I come to the following conclusions.

	On the question raised by s24(1)(a), I consider that the most significant factors are the surety offered by Ms Showers, to be secured by depositing the duplicate title deeds to her land; measured against the applicant’s poor record of obeying orders of the Court.

	Ms Showers clearly possesses confidence in the applicant and believes that he will answer to his bail.   I note as a side issue that the current relationship between the applicant and Ms Showers may be a stabilizing influence on him.  However, while Ms Showers has a lot to lose if the applicant does not appear, he suffers no financial penalty.  The evidence of his prospective employment is relevant; but I do not consider it of such a nature as to establish a strong incentive for him to remain within the jurisdiction to answer bail, because he would not risk losing this employment opportunity.  

	The applicant’s poor record in obeying orders of the Court is clearly relevant to the probability of his appearing in Court.  Mr Thomson characterised his failure to appear in Court to face the Queensland charges on 18 October 1996 as a simple following of his then partner to Darwin, rather than as a reflection of a conscious attempt on his part to escape the consequences of appearing to answer the charges.  I consider his past record in this respect militate heavily against the grant of bail.  An examination of past conduct is often quite a good guide to future conduct.

	The applicant submitted that there was a weak prosecution case against him. An inference to be drawn from this is that he has little reason to be fearful of the criminal justice process, as the likely result will be in his favour; and hence there is no incentive to fail to answer to his bail.  However, the charges are of most serious offences and the possible penalties on conviction are significant.  Mr Thomson has drawn attention to particular weaknesses in the prosecution case, detailed earlier.  The Crown, however, has responded to those suggestions.  The weaknesses will be tested at committal and at trial, if he is committed.

	On balance, I consider the Crown has shown that it is quite probable that the applicant will not appear in Court to answer to his bail,  if he were granted bail.

	As to the question raised by s24(1)(b) I consider that it would be in the best interests of the applicant to be at liberty to prepare for his appearance in Court, in that regard I note the significant time the applicant will have to spend in custody prior to committal, if bail is refused.

	As to the question raised by s24(1)(c) I consider that the protection and welfare of the community would not be advanced by a refusal to grant bail.  I note that the alleged victim no longer resides with his mother, whom the applicant intends to seek out.

	In conclusion, weighing up all the relevant factors in s24, I consider that bail should be refused.

	Order accordingly.
__________________

