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kea97039

IN THE SUPREME COURT
OF THE NORTHERN TERRITORY
OF AUSTRALIA
AT DARWIN

No. JA108 of 1997

IN THE MATTER OF the Justices Act 

AND IN THE MATTER OF an appeal against a sentence imposed by the Court of Summary Jurisdiction in Darwin 


		BETWEEN:


		RUSSELL HAYES
			Appellant

		AND:

		MATTHEW WAYNE HOLLAMBY
			Respondent


CORAM:	KEARNEY J


REASONS FOR DECISION

(Delivered 28 November 1997)

The appeal
	This is an appeal against the severity of an aggregate sentence of 1 month’s imprisonment imposed on the appellant by the Court of Summary Jurisdiction at Darwin on 26 August 1997, after he had pleaded guilty to two charges of unlawfully using motor vehicles on 26 November 1996.  These offences under s218(1) of the Criminal Code each carry a maximum punishment of 2 years imprisonment.

The facts
	The facts relating to these offences, stated to the Court and admitted by the appellant to be correct, were as follows:

“… in the early hours of Tuesday the 26 of November 1996, the defendant and his co-offender, Leeroy Josephs, were in the Alawa area.  They went to 2 Star Street where Josephs located a [vehicle].   Josephs gained entry into the vehicle and started it by unknown means.  The defendant also got into the vehicle.  They [sic, Josephs] drove the vehicle a short distance and after realising that there was no petrol they abandoned the vehicle.

Soon afterwards the defendant, with Josephs, went to 44 Henry Ellis Street, Alawa.  Josephs located a [vehicle] in the driveway of the residence.  Josephs forced the driver’s door lock open and gained entry.  The defendant watched Josephs enter the vehicle and then he also got into the vehicle.  Josephs then subsequently drove the vehicle to the Palmerston area, where they abandoned the vehicle.

On Wednesday 11 December 1996, the defendant was interviewed by police in relation to the above matters. During the interview the defendant admitted being present and being the passenger ….”


The sentencing of the co-offender

	The Court was informed that the co-offender Josephs had later received an aggregate sentence in this Court, on many charges; the present offences were taken into account under Code s396, when that aggregate sentence was imposed.  

	In fact, the records of this Court disclose that on 2 July 1997 Josephs was sentenced for 19 offences committed between 7 November and 26 November 1996, comprising 3 unlawful use of motor vehicles, 8 unlawful entries with intent to steal, 4 stealings from those premises, 3 other stealings from premises and 1 stealing from a motor vehicle.  The present unlawful use offences comprised 2 of 4 counts of unlawful use of motor vehicles, which were scheduled under Code s396.  The sentencing Judge referred to Josephs’ “appalling” criminal record; though he was only 19 years of age he had accumulated about 185 convictions.   His Honour treated Joseph’s age as a “critical factor”, took into account matters which pointed to a “degree of mitigation”, and imposed an aggregate sentence of 3 years imprisonment with a new non-parole period of 2 years.  In the result, the sentencing of the more culpable co-offender Josephs is of little utility to the sentencing of the appellant.

The appellant’s criminal history
	The appellant was born on 18 November 1970.  His criminal history was before the Court.  Between 3 August 1990 when aged 19 and 24 January 1995 aged 24, he appeared before Courts of Summary Jurisdiction on 3 occasions, and was convicted of 7 offences.  The offences treated by his Worship as of particular relevance to the present case were an unlawful entry and stealing for which he was convicted on 3 August 1990, and released on an 18 months good behaviour bond without being sentenced; and a conviction on 24 January 1995 for stealing for which he was fined $500. 

	His Worship observed that the unlawful entry and stealing offences were “similar” in nature to the present unlawful use offences in that “they’re all trespassing offences”.  I observe that the similarity, while real, cannot be pressed very far: unlawful entry of buildings under s213 carries sentences varying from 1 year to imprisonment for life, stealing under s210 carries sentences from 7 to 14 years, while the current offences each carry 2 years, though the maximum punishment for offences under s218 varies from 2 to 7 years.  It may be said that all the offences bespeak a criminal disregard for other peoples’ property rights.

The submissions in mitigation
	During the course of submissions there were useful exchanges between his Worship and counsel.

	 Mr Thomson of counsel for the appellant before his Worship stressed that the appellant had played a “secondary” or “minor” role in the offences, in that he was a passenger and had not broken into the vehicles.  His Worship responded that he had a “lot of difficulty” with the submission that the appellant’s role was “minor”; he considered that the appellant’s offending was “pretty serious”, in that he had taken advantage of what his co-offender Josephs did.  As will be seen (pp8-9), his Worship later devoted a major part of his sentencing remarks to discussing whether the appellant’s role in the offences was “secondary”.  

	Mr Thomson submitted that at most a suspended sentence of imprisonment was warranted, given the appellant’s prior record, age, and his role in the offences.  His Worship indicated that he did not take that view; he made it clear that he considered that the appropriate sentence could be one of immediate imprisonment. 

	There was then a discussion about the time at which the appellant had indicated that he would plead guilty to these offences.  It has always been  clear sentencing law that the earlier an offender indicates that he will plead guilty, the larger any  sentencing discount for pleading guilty is likely to be; see now the express reference in s5(2)(j) of the Sentencing Act.  On 4 June, when the appellant was not legally represented, he had told a Magistrate that he intended to plead not guilty to the present charges and other charges (later dropped). The record of his interview with the Police in which he had made admissions was not transcribed until after 4 June. Discussions between the prosecution and the appellant’s lawyers held on 25 August - the day before the hearing - led to the dropping of the other charges, and an indication by the appellant’s lawyers that he would plead guilty to the present charges; however, it appears that this may have been the formalization of certain earlier arrangements between them.  His Worship expressed the view that the appellant  was “not entitled to a discount for his late change of plea”.  I consider that his Worship must then have had in mind the information he had been given that the appellant had said only the day before that he would plead guilty, without taking into account the background.  

	Mr Thomson attempted to meet this by submitting that the appellant had made admissions when interviewed by the Police, that this was “at an early stage”, and indicated remorse on his part.  I note in passing that in doing so he had really glided from s5(2)(j of the Sentencing Act to another mitigating aspect, s5(2)(h).  Mr Thomson then read out a part of the record of interview, and submitted that it showed that the appellant was so drunk at the time he committed the offences that he had only found out that the first vehicle had been illegally taken by the co-offender, after the co-offender had taken it and they had driven off in it.  That is, he did not know before the first vehicle was illegally taken, that the co-offender was going to take it.  As will be seen (p8), his Worship accepted this, treating it as a “gloss” on the admitted facts.  On the other hand, on the facts (p2) the appellant knew that Josephs intended to unlawfully use the second vehicle, before he did so; on the view which his Worship took, clearly the appellant’s second unlawful use was more culpable than his first, though the effect of the difference is not discernible since an aggregate sentence was imposed.  

	Mr Thomson further submitted that while the co-offender Josephs was sober, the “instigator” of the unlawful user, and “a much more serious criminal”, the appellant had been very drunk at the time, and this had “affected his judgment”.  The unlawful taking of the first car was accepted as having been at Josephs’ initiative; he had said:
“I’m going to get a car, I’ll drive you to Palmerston if you want.”


The appellant had then simply accompanied Josephs, who had broken into both vehicles.  Mr Thomson also stressed that the appellant’s criminal history “was not extensive”.  He had been born on Melville Island but had lived in Darwin with his family for the past 11 years.  Although he was currently unemployed, he had previously worked as a labourer; he spent a lot of his time “hunting and fishing in the bush”.

The Magistrate’s sentencing remarks
	His Worship proceeded to sentence immediately, saying:
“… I take into account in a very small way, the fact that the defendant has pleaded guilty.  … he’s entitled to a very small discount [in sentencing] because at the end of the day he’s saved the community the time and trouble of a hearing where witnesses had to be called and their evidence listened to, and a finding made.  But he doesn’t get the discount that normally attaches to a person who signals a plea of guilty at either the outset or at an early stage.” (emphasis added)

I observe that the passage last emphasized is correct; the question on appeal was whether the “very small discount” was enough discount, in the circumstances in which the pleas came to be made.  His Worship continued:-
“I have to take into account the fact that … he had been in trouble before for property offences … He is not a first offender; he is not entitled to the leniency that a first offender receives.” 


I observe that this is clearly correct.  

	His Worship then dealt with the submission that the appellant’s involvement was “secondary”, saying:
“…  I have great difficulty, with one exception, accepting that.  It would appear that there’s a gloss on the facts, and that the [appellant] in relation to the first motor vehicle was not aware that that motor vehicle had not been taken, until he got into the motor vehicle.”


	As noted earlier, his Worship was here addressing Mr Thomson’s submission (pp6-7) that the appellant was clearly less culpable than Josephs, as regards the first unlawful use.  His Worship explained why:
“… sitting and watching somebody break [as in the second unlawful use] in [is] a different situation to a person who knows nothing about a motor vehicle being broken into, [and then] somebody drives up and then asks [that] person to get in and [he] gets in, [and] then discovers that the vehicle is stolen.  So there appears to be a gloss on the facts here.”


But his Worship went on:
“But the difficulty I have is that once Mr Hayes realised that the vehicle was stolen, and certainly in relation to the second vehicle, it would not be considered that his involvement is secondary.

It’s ‘secondary’ in this sense only, that he is not the person doing the actual break-in, and doing the actual driving.  But it often takes more than one person to commit an offence.  Two people might not be able to break in to a motor vehicle at one time because they might get in each other’s way.  It’s well known that motor vehicles only have one steering wheel, and one set of pedals, in order to get the vehicle moving.  The fact that a person is driving doesn’t necessarily mean that their involvement is greater.  The passenger takes advantage of the person’s driving.”


The general thrust of this analysis is to equate the culpability of Josephs with that of the appellant, in relation to the second offence.  Whether this is so, however, depends on the facts of the particular case.  His Worship proceeded to apply the analysis to the case before him, viz:
“So, ‘yes’; from the point of view that Mr Hayes was not the person who broke in [to the vehicle], but from that very limited point of view only, his involvement seems to be secondary.  But he enjoyed the use of that motor vehicle just as much as the driver did.  In fact he probably had better use of it, because he didn’t have to endure the efforts of driving the motor vehicle and keeping it safely on the roads during the journey.”


This application of the notion of “secondary” involvement was much in issue on the appeal.  His Worship then expressed his evaluation of the punishment appropriate:
“In this case there has to be a gaol term.  There has to be a gaol term because the offences of [unlawfully] use motor vehicle are prevalent.  Something has to be done to show people in the community that they cannot take motor vehicles, use them for their own purposes.  Something has to be done to show people in the community that if you’ve been in trouble before for property-type offences, for example, stealing, or unlawful entry, you don’t go out, you don’t take another motor vehicle, or you don’t sit in a passenger seat of a motor vehicle which is stolen and allow somebody to drive you around.”


It is clear that his Worship approached the sentencing of the appellant on the basis that the prevalence of the offence meant that the need for general deterrence was the dominant sentencing aim.  Moreover, it can be seen that he appeared to conflate the culpability of Josephs with that of the appellant.   His Worship then imposed the sentence under appeal.

Grounds of appeal
	The appellant ultimately relied on 4 grounds of appeal:
(1)	the sentence of 1 month’s imprisonment was manifestly excessive;
(2)	his Worship failed to take into account the appellant’s circumstances;
(3)	his Worship failed to give sufficient weight to the appellant’s plea of
guilty; and
(4)	his Worship erred in finding facts aggravating the offence, which had
not been proved.


The submissions on appeal
	Ground (1) - sentence manifestly excessive 
	Mr Thomson rightly submitted that (setting aside the mandatory sentencing regime, not applicable here) a sentence of imprisonment is only imposed when no other sentencing option is properly available; see s7 of the Sentencing Act for the ascending order.  He stressed that the sentence of immediate imprisonment in this case represented a big ‘jump up’ over the penalties which the appellant had received for his previous offences.  He submitted that other (lesser) sentencing options were properly available here, noting his submission to his Worship (p5) that at most a suspended sentence of imprisonment should be imposed. I consider that his Worship had considered and rejected lesser sentencing options when stating his opinion that in this case “there has to be a gaol term”.  

	Mr Thomson repeated the submission he had made to his Worship as to Josephs being the “instigator” and sober, while the appellant was drunk; see pp6-7.  I consider it is clear on the facts that Josephs was far more culpable than the appellant and merited a heavier sentence; undoubtedly, in my opinion, he would have received a much heavier sentence of immediate imprisonment than 1 month, had he been separately sentenced for these offences.  

	As to the drunkenness aspect, I note the concession by Mr Elliott of counsel for the respondent, rightly made, that Josephs would have committed the offences in any event and so in this case the drunkenness of the appellant when entering the vehicles as a passenger is properly open to be treated as a relevant mitigating factor when sentencing.  

	Mr Thomson submitted that the appellant’s culpability was very much “secondary” to that of Josephs; it appears to me that it is crystal clear that was so.

	Mr Thomson submitted that his Worship had failed to take into account and to give weight to other relevant purposes of sentencing - retribution, rehabilitation and specific deterrence; he had directed himself only to the question of general deterrence.  I note that where an offence such as the unlawful use of motor vehicles is very prevalent, sentencers rightly emphasize the need for general deterrence.  I consider that his Worship made no error in doing so.  Rational sentencing in cases of this type committed after 8 March 1997 is distorted by the mandatory sentencing regime introduced by s78A of the Sentencing Act, but that regime was not applicable to this particular case; see McMillan v Pryce (unreported, Supreme Court (Full Court), 24 June 1997).

	Mr Thomson submitted, rightly, that for aggravating facts to be found, the prosecution had to prove them beyond reasonable doubt.  I note that the facts were as alleged and admitted at p2.  Mr Thomson submitted that in effect his Worship had found that the passenger was as culpable as the person (Josephs) who actually took the vehicle for unlawful use, and drove it.  I consider that that is correct, and it is a view which was not open to be formed on the evidence, and constitutes sentencing error.  

	Mr Thomson asserted that, based on his own experience, at the time of these offences mere passengers in a motor vehicle which had been taken for unlawful use, in the circumstances of the appellant, would not have received a sentence of immediate imprisonment.  He was not aware of any case where such a sentence had been imposed, apart from the present case, as regards the many clients of NAALAS.  He had no statistical material to support this assertion.  He conceded that his experience in relation to this particular offence was mainly with juveniles, who were the usual culprits; the appellant is not a juvenile.  

	It can be seen that Mr Thomson’s submission in this regard is based on hardly more than anecdotal material.  Such a basis for a submission that a sentence is manifestly excessive is inadequate and unsatisfactory.  In “tariff” offences such as the unlawful use of motor vehicles (Quirk v Pittorino (1990) 99 FLR 142), which come all too frequently before Courts of Summary Jurisdiction, where the ground of appeal relied on is that a sentence is manifestly excessive, the current sentencing “tariff” in those Courts is capable of being established by statistical material.  It is for an appellant to place such material before the court: see generally on the use of statistical material R v Dixon (1975) 22 ACTR 13 at 17; R v Williscroft [1975] VR 292 at 301; Winkler v Cameron (1981) 33 ALR 663 at 666-8; Sewell v Walsh (1981) 5 A Crim R 204 at 206; Jurkovic (1981) 6 A Crim R 215 at 220; Clair v Brough (1985) 37 NTR 11 at 14-16; Breed v Pryce (1985) 36 NTR 23 at 25-28; Tarry v Pryce (1986-87) 45 NTR 1 at 3-9; R v Ireland (1987) 49 NTR 10 at 17-20 and 30-36; R v Allinson (1987) 49 NTR 38 at 40; Richardson v Sweeney (1987) 31 A Crim R 183 at 190-192; Morris v East (1988) 83 ACTR 1 at 3-10; Mason v Pryce (1988) 53 NTR 1 at 5 and 8; Wood v McDonald (1988) 35 A Crim R 296 at 297-8; Smith (1990) 50 A Crim R 476 at 478-9; Rory (1992) 64 A Crim R 134 at 136-8; and McKay v Hayward (unreported, Supreme Court (Kearney J), 15 December 1995). As recently as 1980 there was a great lack of sentencing statistics in Australia; see ALRC Report No.15 (Interim) at p88.  Since then the lack has been remedied elsewhere, to a considerable degree. There are the comprehensive annual sentencing statistics published for many years in Victoria; they might well serve as a model for the provision of information to sentencers in the Territory. See also Chapter 14 of the Report of the Victorian Sentencing Committee, of April 1988.  The availability of such information is a prime necessity, if some acceptable measure of uniformity in sentencing is to be achieved.  See, for example,  also the Sentencing Information System, a large computerised database providing judicial officers in New South Wales with a wide range of qualitative and quantitative information about sentencing practices.

	Mr Elliott lacked knowledge of the current sentencing pattern for this offence in the Courts of Summary Jurisdiction, but conceded that he believed that first offenders were not imprisoned for committing this offence, prior to the introduction of the mandatory sentencing regime on 8 March 1997. The appellant is not a first offender.  

	Mr Elliott referred to the authorities which show that on appeal the presumption is that there is no error in the sentencing; an appellant must demonstrate that the sentencer erred, either by acting on a wrong principle, or in misunderstanding or wrongly assessing some salient feature of the evidence.  See Raggett (1990) 50 A Crim R 41 at 42-43.  I accept that.  In applying these principles to Ground (1), it is for the appellant to show that the nature of the sentence itself affords convincing evidence that in some way the exercise of the discretionary sentencing power was unsound.  To do so he must show that the sentence was clearly and obviously, and not just arguably, excessive; see  Cranssen v The King (1936) 55 CLR 509 at 520.  The nature of Ground (1) is such that it “is not capable of sustained argument”, as Young CJ put in Taylor (1985) 18 A Crim R 14 at 17.  

	Despite the unfortunate lack of sentencing statistics, I consider that the appellant has made out the first ground of appeal, for the reasons I have indicated.  

	Ground (2) - the appellant’s circumstances
	As to this ground, see the general considerations outlined in McKay v Hayward (supra) at pp11-12.

	Mr Thomson submitted that the sentencing remarks showed that no account had been taken of the appellant’s relative youth, Aboriginality, drunkenness at the time of the offence, and the fact that prior to these offences he had not committed an offence for almost 2 years, “a significant gap”.  These matters were not mentioned by his Worship, though they were clearly before him.  There is no principle of law that a magistrate is bound to recite all of the matters that have been placed before him.  To the contrary: it is to be assumed that his Worship considered all of the matters which were necessarily implicit in the conclusions which he reached; see R v Reiner (1974) 8 SASR 102 at 106, and R v Davey (1980) 50 FLR 57 at 65-66.  This approach is not affected by s5(2) of the Sentencing Act.  There is no merit in this ground, as a separate ground of appeal.

	Mr Thomson also relied on the fact that the above matters were not mentioned by his Worship, as providing a possible explanation for the sentence being manifestly excessive (Ground (1)).  For example, he cited the manslaughter case of R v Billy Jabaltjari Long (unreported, Supreme Court (Martin CJ), 13 February 1995) as authority for the proposition that drunkenness in some circumstances mitigates the offence.  I note that what his Honour said was (p26):
“Although drunkenness itself cannot be taken into account in mitigation of the offence, the general condition of so many Aboriginals brought about by the misuse of alcohol is something that can be applied to reduce the penalty that otherwise ought to be imposed.”


There is no evidence to warrant the application of this principle in this case.  Mr Thomson rightly accepted that in general drunkenness does not excuse; it only explains.  He submitted, however, that on the facts of this case the drunken condition of the appellant did mitigate to some extent.  I accept that his drunken condition mitigated his culpability, in the particular circumstances of this case; see Mr Elliott’s concession at p11.

	Mr Elliott submitted on this ground that his Worship clearly did not accept Mr Thomson’s submission (p7) that the appellant had played a “secondary” role.  He conceded that it appeared that his Worship considered that the appellant’s culpability “was only very slightly less” than that of Josephs; see p9.  I have already indicated (pp11, 12) that I consider that his Worship’s approach to the “secondary” role of the appellant involved appealable error.  

	Ground (3) - significance of plea of guilty
	Mr Thomson submitted that his Worship erred in not giving greater credit than he had at p7 to the appellant’s guilty plea, in the circumstances of the case.  Once the appellant knew the charges that he would have to face - a matter which did not occur until the day before he appeared before his Worship - he indicated that he would plead guilty to them.  In those particular circumstances, I consider it could not be said that the sentencing discount for his guilty plea had to be “very small”.

	Mr Elliott submitted that a plea of guilty does not, per se, attract a reduction in sentencing.  See the discussion in the leading case R v Shannon (1979) 21 SASR 442, especially at 452-3 and 454-5; the significance of a guilty plea is not limited to its possibly manifesting of genuine contrition, repentance and remorse (cf. David Dixon Jabaltjari (1989) 46 A Crim R 47), but extends to other matters “that operate in the public interest”.  See also Schumacher (1981) 3 A Crim R 441 at 451 where Blackburn J observed that a guilty plea was not “apart from the circumstances in which it is made, a necessary ground for leniency”.  In my opinion, this position is not substantively affected by s5(2)(j) of the Sentencing Act.  The rationale of s5(2)(j), for taking a plea of guilty into account as a mitigating factor, includes saving the community the unnecessary expense of a trial and rewarding the offender accordingly by reducing the sentence; see Dixon-Jenkins (1991) 55 A Crim R 308 at 313 and Pereira (1991) 57 A Crim R 46 at 48.  Remorse, contrition and repentance are factors within s5(2)(f).

	Ground (4) - unproved aggravating facts
	Mr Thomson submitted that the prosecution had never asserted that the appellant was not in a “secondary” role, and his Worship had wrongly treated the appellant as being as culpable as Josephs.  I have already dealt with this topic in substance, in relation to Ground (1).

Conclusions
	As is clear from the foregoing, I am satisfied that there was sentencing error when assessing the relative culpability of Josephs and the appellant, and in assessing the weight to be given to the appellant’s plea of guilty.  Grounds of appeal nos. (1) and (3) are established.  I consider that it cannot be said, in terms of s177(2)(f) of the Justices Act, that “no substantial miscarriage of justice has actually occurred”, as a result of these errors.  If the errors  had not occurred, I consider that service of the aggregate sentence imposed would have been directed to be suspended.  I am fortified in this conclusion by the anecdotal information from counsel (pp12, 14) as to the sentencing “tariff” current as at November 1996 in the Courts of Summary Jurisdiction for the offence of unlawful use. 

	In the circumstances, the appeal is allowed.  Under s177(2)(c) of the Justices Act the sentence is varied as follows: the sentence of 1 month’s imprisonment is affirmed; pursuant to s40 of the Sentencing Act, service of that sentence is suspended, the period for the purposes of s40(6) of the Act being 2 years.

_______________________

