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CORAM:	BAILEY J


REASONS FOR JUDGMENT

(Delivered 23 December 1997)

Background
	The first, second and third plaintiffs are directors of Gagudju Enterprises Pty Ltd (“Gagudju Enterprises”). The first plaintiff holds one of the two issued shares in Gagudju Enterprises. The other issued share is held by the Gagudju Association Incorporated (“Gagudju Association”).
	The second and third defendants are (or at least were at the relevant time) directors of Gagudju Enterprises. The second defendant was also the Chairperson of the Gagudju Association. The first plaintiff now claims to occupy that position as a result of resolutions passed at a meeting of the Gagudju Association and related meetings held on 29 October 1997 – a matter disputed by the second defendant.
	The present matter is set against the background of a continuing dispute within the Gagudju Association which has centred around the management of the Association by an executive officer and persons associated with her.
	Various meetings of the Gagudju Association (10 and 17 October 1997) have passed resolutions purporting to terminate the appointment of the Association’s executive officer (and others associated with her). The validity of such resolutions has been challenged by the executive officer and her associates.
	It is fair to say that the executive officer of the Gagudju Association has the support of the second and third defendants and does not have the support of the first, second and third plaintiffs.
	In an affidavit sworn on 7 November 1997, the second defendant states her concern (dating from 20 October 1997 or thereabouts) as to the solvency of Gagudju Enterprises. The second defendant states that she formed a view on 30 October 1997 that Gagudju Enterprises was insolvent. She refers to her reasons for this view (which I note are not supported by any relevant documentation). The second defendant refers to her unsuccessful attempts to voice her concerns to the first, second and third plaintiffs and her decision that an urgent meeting of the directors of Gagudju Enterprises be held to consider the appointment of an administrator. The second defendant was successful in contacting the third defendant who agreed to such a meeting. Her affidavit states that she tried unsuccessfully to telephone each of the first, second and third plaintiffs between 7.45 a.m. and 9.00 a.m. on 30 October 1997 to organise a meeting of directors at 11.00 a.m. on the same day. She also refers to further unsuccessful efforts to contact the three plaintiffs, including the leaving of written notices of the proposed meeting at the homes of each of the three plaintiffs.
	The second defendant’s affidavit states that a meeting of the directors of Gagudju Enterprises was held at 11.00 a.m. on 30 October 1997. The meeting was attended by the second and third defendants and passed the following resolutions:
	“(a)	That in the opinion of the directors, the company is insolvent or is likely to become insolvent at some future time, and an administrator of the company should be appointed.
	 (b)	That Geoffrey Donald Finch be appointed by the Board as administrator of the company under Part 5.3A of the Corporations Law.”
	Geoffrey Donald Finch is the first defendant in the present proceedings. I note that in an affidavit sworn on 6 November 1997, the first defendant states that on 27 October 1997 he was requested to consent to act as the administrator of Gagudju Enterprises (in the event that the company resolved to appoint an administrator). He provided such a consent on the same day. It is clear from the second defendant’s affidavit of 7 November 1997 that the request to the first defendant was made by the second defendant.
Present Applications and Orders
	By summons of 31 October 1997, the plaintiffs sought orders in the following terms:
	“1.(a)	The meeting of directors of Gagudju Enterprises Pty Ltd held on 30 October 1997 was not lawfully convened.
	   (b)	The appointment of Geoffrey Robert Finch as administrator of Gagudju Enterprises Pty Ltd made at that meeting is void.
	 2.		In the alternative, an order that the appointment of Geoffrey Robert Finch as administrator of Gagudju Enterprises Pty Ltd made at that meeting be revoked and that his administration end.
	 3.		The defendants pay the plaintiffs’ costs of this application.”
	By summons of 7 November 1997, the second and third defendants sought orders in the following terms:
	“1.		Pursuant to Section 447C(2) of the Corporations Law declare the appointment of Geoffrey Donald Finch as administrator of Gagudju Enterprises Pty Ltd. ACN 009 938 788 is valid.
	 2.		Pursuant to Sections 1322(3) and (4) of the Corporations Law declare the meeting of directors of Gagudju Enterprises Pty Ltd held on 30 October 1997 was valid.”
	This summons also sought further orders which were adjourned by consent to be dealt with upon a date to be fixed.
	The first defendant by (amended) summons of 7 November 1997 also sought a declaration as to the validity of his appointment as administrator and (in the event of a determination that such appointment was invalid) consequential orders as to his remuneration and fees.
	On 7 November 1997, I made, inter alia, the following orders and indicated that I would publish my reasons at a later date:
	“ 2.		The meeting of Gagudju Enterprises Pty Ltd held on 30 October 1997 was not lawfully convened.
	 3.		Pursuant to section 447 C(2) of the Corporations Law the appointment of Geoffrey Robert Finch as administrator of Gagudju Enterprises Pty Ltd is void.
	 4.		With the consent of the plaintiffs, Mr Finch is entitled to be indemnified out of Gagudju Enterprises Pty Ltd’s property for debts incurred by him while acting as administrator, for payment of remuneration and legal fees.
	 5.		Pursuant to section 449 E of the Corporations Law the remuneration of Mr Finch as administrator is to be paid in accordance with the Supreme Court scale for the conduct of insolvency administration.
	 6.		The question of costs is adjourned to a date to be fixed.”
	I note that I also adjourned an application by the plaintiffs to join Gagudju Enterprises as a plaintiff in the proceedings.

Validity of the directors’ meeting and the appointment of the first defendant as administrator
	The hearing of the present applications was characterised by attempts to have the Court consider various aspects of the continuing dispute between the plaintiffs and the second and third defendants and objections to reliance on material in various affidavits sought to be filed in Court. Many of the submissions of counsel for the plaintiffs and counsel for the second and third defendants sought to canvass the solvency (or otherwise) of Gagudju Enterprises and the validity of various meetings of the Gagudju Association and meetings of Gagudju Enterprises subsequent to 30 October 1997. The nature of the disputes between the plaintiffs and the second and third defendants is such that it is perhaps inevitable that the parties would see the validity of the first defendant’s appointment in the context of the wider dispute between them. However, I consider that the factual and legal issues concerning the first defendant’s appointment as administrator are straightforward and admitting of only one answer.
	For the plaintiffs, Ms Kelly spent a good deal of time submitting, by reference to established case law, that due notice of a directors’ meeting is required to be given to each of the directors within reach of notice; and that in the absence of such due notice a directors’ meeting is not a validly constituted meeting and any resolutions passed at it are invalid and of no effect. The submissions canvassed not only the law but also addressed the (affidavit) evidence of the second defendant’s efforts (or the lack thereof) to give the plaintiffs notice of the meeting to be held at 11.00 a.m. on 30 October 1997.
	On behalf of the second and third defendants, Mr Southwood did not quarrel with the plaintiff’s submissions as to the applicable law for the holding of a valid directors’ meeting. He conceded that upon the available evidence, the first, second and third plaintiffs had not in fact received notice of the meeting at which the state of the company’s solvency (or otherwise) and the possible appointment of the first defendant as administrator would be discussed. In practical terms, Mr Southwood conceded that in the absence of notice to the three plaintiffs, the calling of the meeting was defective and sought validation of the meeting (and resolutions passed at it) pursuant to section 1322 of the Corporations Law.
	Mr Southwood submitted that the second defendant’s motives in calling the meeting were honest – he submitted that it was a bona fide attempt to resolve a difficult impasse which had been reached in the financial affairs of Gagudju Enterprises. I do not consider that is an issue that I need to resolve for present purposes – albeit the manner and circumstances in which the second defendant chose to call the directors’ meeting inevitably raises questions as to the second defendant’s bona fides having regard to some aspects of the (affidavit) evidence. In particular:
	(a)	the second defendant’s affidavit states that her concerns about the solvency of Gagudju Enterprises arose on about 20 October 1997;
	(b)	the first defendant was requested to consent (and did so) to act as the company’s administrator (subject to a resolution to that effect) on 27 October 1997;
	(c)	it is not disputed that the second defendant attended a meeting of the Gagudju Association on 29 October 1997 at which each of the three plaintiffs was present (and the outcome of which – albeit disputed by the second defendant – was to replace the second defendant with the first plaintiff as Chairperson of the Gagudju Association).
	Against this background, the second defendant in her affidavit claims that it was (coincidentally) on 30 October 1997 that she reached the view that Gagudju Enterprises was insolvent and that action had to be taken that very morning to appoint the first defendant as administrator of the company. While I have not found it necessary to come to a concluded view of the matter, on the available evidence, it is very difficult to see why the second defendant did not, at the very least, raise her concerns with the plaintiffs on 29 October 1997 about the company’s possible insolvency and the fact that she had sought and obtained the consent of the first defendant to act as an administrator of Gagudju Enterprises (in the event that the board of directors passed a resolution to that effect).
	Be that as it may, Mr Southwood on behalf of the second and third defendants concedes the defective manner in which the board meeting of 30 October 1997 was called (i.e. because three of the five directors received no notice of the proposed meeting) and relies upon section 1322 of the Corporations Law.
	Section 1322(2) and (3) of the Corporations Law provide
	“(2)	A proceeding under this Law is not invalidated because of any procedural irregularity unless the Court is of the opinion that the irregularity has caused or may cause substantial injustice that cannot be remedied by any order of the Court and by order declares the proceeding to be invalid.
	 (3)	A meeting held for the purposes of this Law, or a meeting notice of which is required to be given in accordance with the provisions of this Law, or any proceeding at such a meeting, is not invalidated only because of the accidental omission to give notice of the meeting or the non-receipt by any person of notice of the meeting, unless the Court, on the application of the person concerned, a person entitled to attend the meeting or the Commission, declares proceedings at the meeting to be void.”
	Section 1322(1) of the Corporations Law provides that “…a reference to a proceeding under this Law is a reference to any proceeding whether a legal proceeding or not…”. In considering New South Wales legislation drafted in similar terms to that of the Corporations Law, Powell J in Broadway Motors Holdings Pty Ltd (in liq.) and the Companies (NSW) Code (1986) 6 NSWLR 45 held at p56:
	“…it seems to me, a procedure was to be regarded as ‘a proceeding under (the) Act’ if either it was required by the Act to be taken by any company, or, it was one which the Act required to be taken if a company, or its members, wished successfully to achieve certain legal consequences…”
	With respect, I would adopt a similar approach in relation to interpreting “…a proceeding under (the Corporations) Law”.
	In the present case, section 436A of the Corporations Law provides the requirements for appointment of an administrator (i.e. resolutions in terms of those purportedly passed at the meeting of the board of directors of Gagudju Enterprises on 30 October 1997). Accordingly, I am satisfied that the meeting of 30 October 1997 is a proceeding under the Corporations Law for the purposes of section 1322(2) of the Law (and also a “meeting held for the purposes of (the) Law” within the meaning of section 1322(3)).
	The effect of sections 1322(2) and (3) of the Corporations Law is that the Court may make an order declaring the meeting of 30 October 1997 (and in consequence any resolutions passed at that meeting) invalid if it is of the opinion that a procedural irregularity has caused or may cause substantial injustice. For this purpose a “procedural irregularity” would include the failure to give notice to or the non-receipt of notice by all those entitled to receive such notice (see s1322(1)(b)(ii) and (3)).
	In the context of the present case it is unnecessary to differentiate between the application of sub-sections (2) and (3) of section 1322 of the Corporations Law. In all applications for validation under section 1322 of the Corporations Law, a Court is required to be satisfied that no “substantial injustice” has been or is likely to be caused to any person: see s1322(6)(c).
	It is for the applicants (i.e. the plaintiffs in the present case) to show that the irregularity had caused or might cause substantial injustice; see Re Pembury Pty Ltd (1993) 1 Qd R 125; Re Broadway Motors Holdings Pty Ltd (In Liq), supra; and Bell Resources Ltd v Turnbridge Pty Ltd & Ors (No.2) (1988) 13 ACLR 762.
	In Bell Resources Ltd v Turnbridge Pty Ltd, supra, at p766, Nicholson J held:
	“For there to be a substantial injustice the injustice must be real and not theoretical or insubstantial; see Re Compaction (1977) 2 ACLR 135 at 150; ACLC 29305 at 29316. The considerations relevant are essentially considerations of a procedural character requiring the court to consider whether as a matter of procedural fairness or justice the deficiency should be overlooked; see Re Castlereagh Securities Ltd, [1973] 1 NSWLR 624 at 631.”
	In Bell Resources, the notice required by a company’s Articles of Association for a reduction in the number of directors had not been given. The moving of the relevant resolutions at an annual general meeting of the company was held to be a “procedural irregularity” within the terms of legislation equivalent to the Corporations Law. Nicholson J held at p767:
	“In my opinion passage of the resolutions relating to the reduction in the number of directors has caused substantial injustice because it involves substantial procedural unfairness. It is not an answer that future action by a general meeting may cure the position: Australian Hydrocarbon N/L v Green (1985) 10 ACLR 72; 3 ACLC 779. Where the articles of a company specifically provide for notification of special business before an annual general meeting in the manner here provided by art 67(a) and art 69, failure to comply with those provisions amounts to a substantial injustice within the terms of sub-s 539(2) (of the Companies (WA) Code) because it deprives shareholders of notice of important and fundamental resolutions. It is not contended that such injustice can be remedied by any order of the court.”
	A further illustration of when a procedural irregularity may amount to a “substantial injustice” may be seen in Re Chevron Furnishers Pty Ltd (in liq.) (1994) 2 Qd R 475. In that case the Chairman of a company in liquidation was held to have improperly excluded a creditor and former director (“F”) and his wife from a meeting of the company’s creditors. F, his wife and other creditors he represented claimed debts totalling around $200,000. Creditors with debts totalling $1.2 million were entitled to vote at the meeting. After F and his wife withdrew from the meeting, it passed resolutions for the appointment of a committee of inspection and the appointment to it of certain creditors, for the establishment of a fund for a public examination and as to the liquidators’ remuneration. Ryan J held (at p480):

	“For the applicants it was submitted that the failure of a creditor to be heard and to hear others was the infringement of a substantial right, and the onus therefore fell on the respondents to demonstrate that no substantial injustice had been caused to the applicants. I accept that the Chairman’s decision which resulted in a failure to be heard and to hear others did infringe a right of the persons excluded, but I consider that the onus is on the applicants to show that the irregularity has caused or may cause substantial injustice that cannot be remedied by an order of the Court. I consider that they have discharged this onus. Mr Ferguson and others excluded were not given an opportunity to be present at and participate in a discussion which preceded the voting on certain resolutions. However improbable it may be that they may have succeeded in having other resolutions adopted or the resolutions proposed not adopted if they had not been wrongly excluded, I consider that the procedural disadvantage from which they suffered may cause substantial injustice to them through the resolution for the appointment of a committee of inspection, the appointment to it of certain members, and the resolution in relation to the establishment of a “fighting fund”. I can see no injustice to them in the resolution as to the liquidators’ remuneration.

I consider that I should declare those resolutions to have been invalidly adopted.”

	In the present case, there is affidavit evidence that the three plaintiff directors of Gagudju Enterprises would not have voted in favour of the resolutions passed at the meeting of 30 October 1997 and in particular would not have voted for the appointment of the first defendant as administrator of the company. Ms Kelly on behalf of the plaintiffs submits that the “substantial injustice” in the present case is clear – a majority of the directors have been deprived of the opportunity to vote on the question of whether an administrator ought to have been appointed. Ms Kelly submits that it is clearly an injustice to the plaintiffs (and, she submits, the company itself) that entire control of the company and its property (see sections 437A to 437D inclusive of the Corporations Law) has passed from the hands of the company’s board of directors and been given to the first defendant as administrator when this would not have occurred if the meeting had been called properly and the plaintiffs who were entitled to attend had done so and voted.
	For the second and third defendants, Mr Southwood submits in effect that on the available evidence Gagudju Enterprises was insolvent at 30 October 1997 and that no substantial injustice has been suffered by the three plaintiffs by the appointment of an administrator whose primary role is to restore the company’s solvency by allowing continued trading despite the present rift between members of the board of directors. In Mr Southwood’s submission, the plaintiffs are not prejudiced by the appointment of an administrator. The appointment may have the effect of suspending the directorships of the three plaintiffs but there is no injustice in an appointment designed to ensure that the company can continue trading for the benefit of its substantive principal, the Gagudju Association.
	In passing, I would note that I do not accept the submission that on all the available evidence Gagudju Enterprises was insolvent at 30 October 1997. The evidence in favour of that proposition rests upon unsupported assertions in the affidavit of the second defendant and is contradicted by similarly unsupported assertions made by the plaintiffs. The available evidence is inadequate to reach any conclusion as to the company’s solvency. However, the question of the company’s solvency (or otherwise) is not, in my view, relevant to the present issue.
	The question is whether the procedural irregularity in calling the meeting of 30 October 1997 has caused or may cause substantial injustice. The issue is whether the procedural irregularity has led (or may lead) to injustice NOT whether the meeting of 30 October 1997 or resolutions at that meeting have resulted or will result in substantial injustice of the type contemplated by the Corporations Law.
	I agree, with respect, with the observation of Byrne J in Re Pembury Pty Ltd, supra at p127:
	“It is …necessary to decide whether either of the irregularities has caused or may cause ‘substantial injustice’. The burden…is to show that one or other of the irregularities occasions a ‘substantial injustice’: not that the ‘proceeding’ (the meeting and its resolutions) caused or may yet cause substantial injustice: see Bell Resources Ltd v Turnbridge Pty Ltd & Ors (N.2) (1988) 13 ACLR 762, 766”.
	Accordingly, with respect, Mr Southwood’s submissions to the effect that the appointment of the first defendant as administrator involves no substantial injustice to the plaintiffs is not to the point. The desirability (or otherwise) of appointing an administrator as a means of overcoming a rift in the board of directors and allowing the company to trade normally is not the issue. At the risk of being unfair to Mr Southwood, his submissions amount to an assertion that “the end justifies the means”.
	In the context of section 1322 of the Corporations Law I do not consider that maxim is applicable. The question whether there was any “substantial injustice” arising from the non-receipt of notice of the meeting is essentially one of fact. The available evidence establishes that a majority of the board of directors did not receive notice of a meeting at which the alleged insolvency of Gagudju Enterprises was to be discussed. The meeting purported to resolve that it was the opinion of the directors that the company was insolvent (or likely to become so) and that an administrator (the first defendant) should be appointed.
	The “procedural irregularity” in the calling of the meeting deprived a majority of the board of directors of the opportunity to discuss and vote on these issues. The directors who did not receive notice of the meeting were in the majority. Each states (in affidavit form) that he or she would have rejected the resolution. However, the injustice flows not so much from their stated views as to what they would have done had they attended the meeting, but rather from the fact that they were deprived of the opportunity to put a different view to their fellow directors because of the absence of notice. The fact that there is evidence that the three plaintiff directors would not have supported the resolutions passed at the meeting of 30 October 1997 emphasises the point that the injustice of what occurred is real and not theoretical or insubstantial. In the circumstances, the “substantial injustice” flowing from the procedural irregularity, in my view, is overwhelming. It has not been suggested, nor could it be, that the injustice which occurred is such that it could be overcome by order of this Court. Accordingly, I made the orders set out earlier in these reasons.
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