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IN THE SUPREME COURT
OF THE NORTHERN TERRITORY
OF AUSTRALIA
AT DARWIN

No. 9622509



		BETWEEN:


		THE QUEEN
		
		AND:

		B
		

CORAM:	MILDREN J


REASONS FOR RULING

(Delivered 13 October 1997)

	The accused has been charged upon indictment with 28 counts of sexual offences against five different alleged victims covering a total period of some 32 years.  Counts 3 to 25 (both inclusive), are brought in respect of offences which all predate the Criminal Code which came into force on 1 January 1984, and involve 3 of the 5 alleged victims.  The remaining counts concern the remaining two alleged victims and are brought in respect of offences which allegedly occurred in 1991 and 1996.

	The application of counsel for the accused is for an order for separate trials in respect of the charges brought concerning each alleged victim, pursuant to s341 of the Criminal Code; alternatively for an order severing the indictment pursuant to s312 of the Code.

	The case for the Crown is that the charges are properly joined pursuant to s309(1) of the Criminal Code because the charges are founded upon facts which are or form part of a series of offences of the same or similar character.  Further, the Crown contends that the evidence against the accused by each of the alleged victims is admissible against the accused as similar fact evidence, and that therefore I ought not order that there be separate trials.

	It is necessary to briefly describe the charges as they relate to each alleged victim.

Counts 8-21 - Alleged Victim “S.D.” (14 counts)

	The period covered by the counts is from 1965 to 1974.  The accused faces the following:

(a)	5 counts of indecent assault, contrary to s66 of the Criminal Law Consolidation Act and Ordinance (Counts 8, 9, 10, 15 and 16);

(b)	4 counts of unlawful carnal knowledge and abuse of a female under the age of 12 years, contrary to s63 of the Criminal Law Consolidation Act and Ordinance (Counts 11, 12, 13 and 14); and 

(c)	5 counts of rape (counts 17, 18, 19, 20 and 21).

Counts 3-7 - Alleged Victim “J.M.S.” (5 counts)

	The period covered by these counts is from 1969 to 1970.  Each count is one of indecent assault, contrary to s66 of the Criminal Law Consolidation Act and Ordinance.

Counts 22-25 - Alleged Victim “L.E.K.” (4 counts)

	The period covered by these counts is from March to December 1970.  Counts 22 to 24 allege indecent assault, contrary to s66 of the Criminal Law Consolidation Act and Ordinance.  Count 25 is one of attempted rape.

Counts 26-28 - Alleged Victim “N.C.W.” (3 counts)

	The period covered by these counts is from July 1991 to September 1991.  Counts 26 and 27 allege aggravated indecent assault, vide s188(1),(2)(b), (c) and (k) of the Criminal Code.  Count 28 charges an act of gross indecency upon a female under the age of 16 years, contrary to s129(1)(b) of the Code.

Counts 1-2 - Alleged Victim “K.G.” (2 counts)

	The period covered by these counts is 27 and 29 September 1996.  Both counts allege an unlawful and indecent dealing with a child under the age of 12 years in the care of the accused, contrary to s132(2)(a), (3) and (4) of the Criminal Code.

	A written summary of the allegations against the accused was provided to me by consent.  This is a lengthy document and it is unnecessary to repeat its contents here.  I was also referred to a number of passages in the transcript of evidence taken at the committal proceedings which have a bearing on this matter.  I was not asked to conduct a voir dire hearing.

	Prior to 1971 or 1972, the accused worked as a bulldozer driver in isolated parts of the Northern Territory, including the Katherine, Timber Creek, Barkley and Borroloola districts.  He and his family lived in a caravan and slept out a lot, camping at isolated sites.  Thereafter the accused and his family settled in Borroloola, where he became a professional fisherman.  He continued to live with his wife at Borroloola until his arrest in connection with these offences in 1996.

	The Crown alleges that the accused’s offending began with S.D. in 1965 when she was 6 years of age, and the allegations concerning S.D. continue until 1974 when she was 14 years of age.

	During the latter part of this period, the Crown alleges that he also offended against J.M.S. in 1969-70 and against L.E.K. in 1970.  J.M.S., at the time was 11 years of age and L.E.K. was 16 years of age.  J.M.S. was living on a station near Dunmurra with her father and stepmother at a time when the accused’s camp was nearby.  At that stage the accused was living with his wife and three children and L.E.K.  From time to time, J.M.S. would stay at the accused’s camp for periods of about 3 days at a time in order to enjoy the company of S.D. and L.E.K.  It is alleged that the offending against J.M.S. took place during these stays when she was alone with the accused.

	The Crown alleges that in 1970 L.E.K., who lived with her parents in Melbourne, having just finished her schooling, came to the Northern Territory to stay with the accused and his wife for a period of 12 months in order to assist the accused’s wife to look after S.D. and her siblings who were then aged about 10, 8 and 6.  At the time she arrived, she was met by the accused and his family at Dunmurra.  The accused was driving a tray truck.  On the way back to the accused’s camp, L.E.K. was seated between the accused and his wife, with the children on the tray top.  L.E.K. alleges that the accused began to touch her leg between her knee and her vagina during the ride back to the camp.  The Crown alleges that the accused thereafter harassed and pressured L.E.K. to have sex with him and attempted to rape her in a toilet block at Katherine a few months later, and sexually assaulted her whilst giving her driving lessons in the Timber Creek area.  It is alleged L.E.K. stayed with the accused for 6 months, eventually running away to seek refuge at a station nearby to where they were then camped, after an incident in the accused’s caravan when the accused demanded that she have sex with him.

	Thereafter, the Crown alleges that in July 1990, N.C.W., then 13 years old, went to the Limmen Bight area with her parents on a holiday.  They stayed with P.D. and his wife.  Whilst there, N.C.W. met the accused who had arrived in a small truck.  Her family and P.D. and his wife were planning to visit Borroloola to stay with the accused.  The accused offered to drive N.C.W. to make more room for the others in their vehicle or vehicles.  On the way to Borroloola, N.C.W. alleges that the accused offered to give her driving lessons, and assaulted her in the vehicle.  After arriving at Borroloola, it is alleged that the accused took N.C.W. fishing.  After it fell dark, it is alleged that the accused assaulted N.C.W. again in his vehicle, before driving her back to his home.  N.C.W. alleges that two days later she went fishing with her family and the accused, and after it fell dark, the accused again assaulted her whilst she was alone in a vehicle.

	The last alleged victim is K.G. and 11 years of age at the time.  During the weekend of 27-29 September 1996, K.G.’s parents attended the Daly River Rodeo and left K.G. and her two younger siblings with the accused and his wife.  On Friday 27 September and again on Sunday 29 September 1996 it is alleged that the accused took K.G. for driving lessons and indecently assaulted her on both occasions.  Thereafter the accused visited K.G.’s home, which is at Borroloola, and asked K.G.’s mother if K.G. was home, and indicated he wanted to take her on driving lessons.  On 14 October, this, and other matters, led K.G.’s mother to ask K.G. about the driving lessons.  K.G. told her mother what had occurred, and two days later a complaint was made to Sergeant Currie, at Borroloola.  At the time of K.G.’s complaint to her mother, P.D.was out fishing, and it appears that K.G.’s mother wished him to know what had happened before any complaint was made to the police.  It would appear that when P.D. was told what had occurred, according to the accused’s son’s evidence at the committal, he initially went to see his sister, S.D., who was then living in Borroloola also.  He told S.D. that he was about to go to the police in relation to his father and his stepdaughter, and that if S.D. got a call from the police or the doctor or his defacto, would she go and speak to his mother and explain to her what was going on.  At that stage, he was conscious that S.D. had made allegations many years ago when he was a child concerning the accused.  He did not ask S.D. to make a complaint.  S.D.’s evidence confirms her brother spoke to her, and this was the triggering event which caused her to go the police as well, the following morning.  She said she was told that the accused had been taking K.G. on “driving lessons” and that both she and P.D. knew what this meant.  

	After P.D. spoke to his sister, he took K.G. and his wife to see a doctor (concerning the complaint) and then he went to the residence at the Borroloola Police Station and spoke briefly to Constable Heather Donald and Sergeant Currie about the allegations K.G. had made.  Arrangements were then made for the police to interview K.G. on the following morning (the 17th October).  Before the police spoke to K.G., S.D. called at the police residence where she also made a complaint concerning the accused.  The police took a statement from S.D.  Later, detectives from Tennant Creek arrived (having been contacted through police channels the previous evening) and after they had spoken to S.D., the police called upon the accused who was arrested at his home.  Later that day, Constable Donald interviewed K.G. and her mother at the police station.  It appears that in the meantime P.D. telephoned his brother, J.M.S. (who was living in Katherine) and a person called D.B. who used to come and stay at the accused’s camp occasionally.  Precisely what was said is not clear, but it is clear that P.D. was at this stage extremely hostile to the accused, and was trying to encourage others to come forward and complain about the accused.

	According to J.M.S., P.D. rang her and asked her whether she “wanted to come forward about what happened to us when we were kids out there.”  It is not clear that P.D. knew anything much about what had happened to J.M.S. as all of the incidents relating to her happened when no-one else was present, and she claims never to have told anyone about these events until after this phone call.  In any event she agreed to consider it and rang P.D. back two days later to advise him that she had decided to go ahead with it.  At that stage she had been told only about the allegations concerning K.G.  She then contacted the CIB at Tennant Creek.  At some time, when speaking to the police, she indicated to them that she would like to speak to S.D.  This was passed on to S.D. who later telephoned her.  There is no evidence that either discussed their statements with each other.

	So far as D.B. is concerned, she gave evidence at the committal of a conversation she had had with S.D. when S.D. was about 14 years of age, when S.D. made a complaint to her about the accused.  Dianne’s mother is also to be called as a witness for the Crown concerning this complaint.  There is no suggestion that the accused ever attempted to interfere with Dianne.

	There is also evidence that S.D. telephoned N.C.W.’s mother in late October 1996 to enquire “if anything had happened” to N.C.W. (or N.C.W.’s sister who had also stayed with the accused on a previous occasion).  N.C.W.’s  mother rang N.C.W. who was living in Darwin and asked her whether “anything had happened to her”, and told her that charges had been brought against the accused.  This prompted N.C.W., (who had not told anyone about her experiences, except her fiancé some years previously) to complain to the police as well.

	There is no evidence of any concoction between any of the alleged victims.  There is nothing to suggest that S.D. had had any opportunity to speak to K.G. before she made her statement to the police.  There is no evidence that S.D. had had any opportunity to speak to any of the other alleged victims before she made her statement to the police.  There is no evidence to suggest S.D. spoke to J.M.S. before J.M.S. made her statement to the police.  There is evidence that, in about 1978, L.E.K. was told by S.D. that the accused had raped her, but nothing else of significance.  There is no suggestion of any more recent contact with L.E.K. by S.D. or any of the other alleged victims.

	The Crown case is that the evidence of each of the alleged victims is admissible as “similar facts” evidence, and that the counts are properly joined.  Counsel for the accused submits that evidence of the other alleged victims is not admissible as similar facts evidence at the trial of the accused and that separate trials should be ordered in relation to each alleged victim; alternatively he submits that at the very least, there should be a separate trial concerning S.D.

	The law relating to similar facts evidence has been considered by the High Court of Australia recently in a series of authorities some of which have particular reference to sexual cases.  The most important recent authorities are Pfennig v The Queen (1994-95) 182 CLR 461, which is not a sexual case, but deals with general principles, and Hoch v The Queen (1988) 165 CLR 292 which is a sexual case.  The principles which can be distilled from the leading judgments in those cases and which are relevant to this case are:

1.	Evidence which shows that the accused has a propensity or disposition to commit a crime or that he is the sort of person likely to have committed the crime charged is, without more, inadmissible;

2.	Subject to certain conditions, propensity evidence is admissible if it is relevant to show that the accused is guilty of the crime charged for some reason other than that he has committed crimes in the past, or has a criminal disposition;

3.	The conditions of admissibility are:-

	(1)	The propensity or similar facts evidence must go to prove a relevant element of the offence of which the accused is charged (such as identity, intent) or to disprove a defence raised by the accused (eg. mistake, alibi), or must otherwise have a specific connexion with the commission of the offence or offences charged.

	(2)	The evidence must have a strong degree of probative force which clearly transcends the prejudicial effect of mere criminality or propensity.

	(3)	Where there is striking similarly, unusual features, patterns, systems or underlying unity between different offences or between the evidence of similar witnesses, the evidence may be used to found a conclusion that the offences were committed by the one person, with the consequence that, evidence which is admissible to prove that the accused committed one of the offences becomes admissible to prove that he or she committed another or others of them.

	(4)	In cases such as this case (where it is submitted that there are striking similarities, etc., in the accounts given by each of the complainants,) the evidence, if admissible, serves two functions.  First, as circumstantial evidence to corroborate or confirm the veracity of the evidence given by the other complainants.  Secondly, as circumstantial evidence of the happening of the events in issue.

	(5)	It is not essential that there be striking similarity or the other characteristics present in every case (see, for example, Armstrong (1990) 48 A Crim R 358; DPP v P [1991] 2 AC 447).

	(6)	Where the propensity or similar facts evidence is in dispute, as in this case, it is still relevant to prove the commission of the acts charged.  The probative value lies in the improbability of the witnesses giving accounts of happenings having the degree of similarity etc., unless the events occurred.  However, the evidence is not admissible unless the trial Judge is satisfied that there is no rational, (i.e. reasonable) view of the evidence consistent with the innocence of the accused.

	(7)	Where there is a possibility of joint concoction, there is another rational view of the evidence, and the evidence is inadmissible.

	(8)	Whether or not the evidence is reasonably explicable on the basis of concoction is a matter to be determined in the light of common sense and experience.

	(9)	If there is unchallenged evidence that the witnesses had no relationship with each other prior to the making of the various complaints, assuming there is the requisite degree of similarity, common sense and experience indicates that the evidence bears the probative force which renders it admissible.

	(10)	If the evidence indicates that the witnesses have a sufficient relationship to each other and had opportunity and motive for concoction, the evidence will lack the degree of probative value to render it admissible.

	(11)	It is not the function of the trial Judge to make a preliminary finding as to whether there was or was not, concoction.  If the evidence is inadmissible because of (10) above, the Crown cannot seek to prove that there was in fact no concoction to render the evidence admissible.  I note the contrary assertion in Cross on Evidence, loose-leaf edition, para 21100, but in my opinion this is inconsistent with Hoch, esp. at p297.

	Some further elaboration is necessary on points (9), (10) and (11).  It is clear from Hoch, at p297, from where those points are derived, that the High Court, when considering the question of prior relationship, specifically referred to the question of relationship prior to the making of the complaint or complaints.  I am of the view that their Honours intended that the question of opportunity and motive for concoction is also to be viewed at that time.  This makes sense, because if the focus is on the situation of each complainant at the time of their respective complaints, the probity of the similarity between the accounts given is of a high order if there was no opportunity or motive for concoction.  There is further support for this view in that, in Hoch, one of the alleged victims was ill-disposed towards the accused before the events the subject of the counts in the indictment took place; but I think nevertheless, the question of motive is to be looked at, not at the time of the alleged offences, but at the time of the complaints.  The next question is what is meant by “complaints”.  Does this mean at the time of the first complaint, or at the time of the complaint to the police?  I think it must mean the latter.  If a complaint is made to the police, the usual practice is to take a signed statement from the complainant.  A complaint to a friend or relative will not usually be recorded in writing, and in practise is often exiguous.  As a matter of experience and common sense, if concoction occurs it is as likely to have occurred prior to the complaint to the police as it is prior to any earlier complaint.  Concoction after complaint to the police would necessarily involve departure from the statements given to the police, but need not necessarily involve any significant departure from an exiguous complaint made to a friend or relative.  As to motive, it could be said that every victim of a sexual complaint has a motive to fabricate; victims of crimes usually feel ill-disposed towards the perpetrators of the crimes against them.  I do not think this is what their Honours meant in Hoch when speaking of motive.  I think, as the facts in Hoch bear out, that their Honours were referring to some other factor independent of the crimes alleged, which offered a motive.  On the other hand, I do not think that their Honours were intending to exclude the possibility of the evidence being unreliable for reasons other than those upon which they touched.  The essential question for admissibility remains whether the evidence is reasonably explicable on a basis inconsistent with the accused’s guilt, and in the case of concoction, whether or not it is reasonably explicable on that basis.  To that extent, evidence which suggests that the evidence may have been concocted after the complaints to the police may nevertheless be sufficient to rob the evidence of its probative quality.

	Finally, I note that in Hoch, at p297, Mason CJ, and Wilson and Gaudron JJ, indicated that these questions can be decided by an examination of the depositions from the committal proceedings or the statements of the witnesses, and need not involve a voir dire hearing, which is the course which has been adopted in this case.

	So far as joinder is considered, I note that, unless the evidence of all of the complainants is admissible as similar fact evidence, the indictment must be severed: Sutton v The Queen (1984) 152 CLR 528; De Jesus v The Queen (1987) 61 ALJR 1.

	I turn now to consider the facts and arguments of counsel in the light of the principles discussed above.  The first question is whether there is sufficient similarity in the facts.  Counsel for the Crown, Mr Adams, submitted that there were a number of common features to each alleged victim’s experience sufficient to found the conclusion that the evidence should be admitted as relevant to prove the offences charged, and to be admitted as evidence tending to corroborate or confirm the veracity of each complainant’s evidence.   Mr Adams submitted that in each case, the offences were sexual offences against young girls.  S.D. was aged 6, and the offending continued until she was 14 years of age.  J.M.S. was 11 years of age; L.E.K. was 16 years of age; N.C.W. was 13 years of age and K.G. 11 years of age.  Each alleged victim was assaulted in a remote area of Australia, and in the absence of any witnesses.  Each of the alleged victims was staying with or living with, the accused at the time, and in each case, in the accused’s care at the time.  In each case, the assaults (or some of them) were connected with the accused’s motor vehicle.  In the case of S.D., the initial sexual contact did not occur in a motor vehicle or in connection with driving lessons, as she was too young at the time.  However, at a later stage, when she was 12 years of age, the accused bought her a motor vehicle and took her on “driving lessons” (even though she could already drive), and assaulted her whilst she was driving the vehicle.  In the case of L.E.K., the first offending began inside the accused’s vehicle, and a number of the counts relate to allegations of sexual interference whilst the accused took her on driving lessons.  In the case of N.C.W., the offences began in the accused’s vehicle whilst on the way to Borroloola, and the accused offered to give her driving lessons (although she was 13 years of age).  In the case of K.G., the offending occurred when the accused gave her driving lessons, although she was 11 years of age.  In each case Mr Adams submits that there is a common pattern to the initial physical contact.  The accused’s modus operandi was to raise the subject of sex with the girls in some fashion and then touch them on the legs and vagina.  In each case the Crown alleges that the accused used expressions such as calling the alleged victims “good girls” or “honey” and told them he was a “good kisser”.  In the case of S.D., it is alleged he said that she was his “good girl”, “not to tell anyone, it is our secret” and threatened to kill  himself or her if she did not do as he wanted.  In the case of J.M.S. it is alleged that he called her “a good kid”, “a nice kid” and a “pretty kid”, told her not to tell her father, implied that something bad would happen to her if she did, and suggested to her she would not be believed even if she did complain.  In the case of L.E.K., it is alleged that the accused said that he was a “good kisser”, he harassed her continuously, suggested to her that she should be like a wife to him, and in the end repeated this in a violent episode in his caravan in front of his wife.  In the case of N.C.W., it is alleged that the accused called her a “good girl”, and “good kisser”.  N.C.W. said that she was too frightened to complain, but gave no account of any threats of violence.  In the case of K.G., it is alleged that he called her “honey” (something he did not normally do), and told her that if he taught her about sex, she was not allowed to tell her parents or anyone.

	In my opinion, the evidence shows one matter at least which is striking - and that is the manner in which each complainant says she was assaulted during driving lessons in an isolated area.  It is clear, if this be accepted, that part of the accused’s modus operandi was to isolate the complainants in a remote locality, and place himself in such proximity to the alleged victim that it would be difficult for her to escape.  Mr Dalrymple, counsel for the accused, suggested that as the accused lived and worked in isolated areas, no point could be made of this.  However, this overlooks the fact that each complainant asserts being assaulted whilst in his vehicle on empty roads or tracks or at gravel pits or other secluded areas well away from public view and well away from his camp, and the force of the circumstance that in each case the girls were either taken on driving lessons or offered driving lessons.  In four of the five cases, the girls were too young to obtain a driving licence.  There are other unusual features in that each of the girls were in his care or were staying with him and his wife at the time and had no practical means of immediate escape, there was a prolonged or repeated course of conduct in relation to each of them, and the circumstances were such that his wife either did not know what was going on, because of threats made, or a fear of the accused if a complaint was made to her, or because the wife did know and was a party to it, so that in each case, no complaint to her could reasonably have been expected.  There are other features common to some of the complainants, although not to all, but it is not necessary to refer to them.  In my opinion, the force of the circumstances to which I have referred taken together are sufficiently cogent to make it just to admit the evidence, notwithstanding its prejudicial effect, unless the possibility of concoction cannot be excluded.

	There is no evidence of any motive for K.G. to lie, and no evidence that she had any opportunity to concoct her story with any of the other complainants.  There is no evidence that any of the other complainants had a motive to bear the accused ill-will independent of the fact, if it be the fact, that the accused assaulted them.  There is no evidence that any of the other complainants were in a position of direct contact with each other immediately prior to making their respective complaints to the police.  The opportunity for concoction existed as between S.D., J.M.S., and L.E.K. when they were children some 25 years ago, but nothing occurred at that time by way of complaint to the police.  Thereafter there was no contact at all between S.D. and J.M.S. until after both had made their respective complaints to the police; similarly as between S.D. and N.C.W., there is no evidence of direct contact between S.D. and L.E.K. since 1978.  Apart from K.G. and S.D. who both lived in Borroloola in 1996, the other complainants lived respectively in Melbourne, Katherine and Darwin, and had not spoken with each other, (if at all), for many years.  In fact there is no evidence that N.C.W. even knew the other complainants.  If the opportunity for concoction exists, it exists only through the accused’s son.  Mr Dalrymple did not submit otherwise.  He submitted that P.D. was hostile to the accused, and so he was after he discovered what had happened to K.G. to whom he stood in loco parentis.  There is no suggestion of any other motive for P.D.to engineer fabricated evidence against the accused.  There is evidence that P.D. spoke to S.D. before any complaint was received by the police either from S.D. or K.G. at a time when P.D. knew about K.G.’s complaint and knew something of the matters involving S.D.  There is evidence P.D. spoke to J.M.S. before she made her complaint.  There is no evidence that P.D. spoke to any of the other three complainants.  In my opinion, the possibility of concoction between the complainants through P.D.is too tenuous, because to the extent that he had contact with S.D., K.G. and J.M.S. before any of those persons made a statement to the police, there is no reason to suppose any of the complainants had a motive to lie.  Further, although S.D., L.E.K. and K.G. are related to each other (in the sense of related by blood or through defacto marriage), there is no evidence of any strong personal relationship with each other sufficient by itself to provide a motive to lie, and there is no evidence of any relationship between the other two complainants or between either of those complainants and any of the other complainants.  In these circumstances I am satisfied that the evidence of relationship, motive and opportunity for concoction does not raise a rational explanation for the accounts given by any of the witnesses inconsistent with the accused’s guilt.

	Accordingly, I find that the evidence of each of the complainants is admissible.  There is no basis for the exclusion of the evidence in the event of any residual discretion which I may have (which in the light of the reasoning in Pfennig, probably does not exist in any event).  The application to sever the indictment and order separate trials is therefore refused. 

	I direct that these reasons are not to be published beyond the parties and their legal advisers until after the completion of the trial.

