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IN THE SUPREME COURT
OF THE NORTHERN TERRITORY
OF AUSTRALIA
AT DARWIN

No. 9518535

		BETWEEN:

		THE QUEEN
			Appellant

		AND:

		BARBETTE TINNIEL
		SCHAAF
			Respondent

CORAM:	Thomas J


REASONS FOR JUDGMENT

(Delivered 4 December 1997)

	This is an application for breach of order suspending sentence pursuant to s43(1), (2) and (3) of the Sentencing Act.

	The grounds of the application are stated as follows:  that the respondent failed to comply with the condition to which the order suspending sentence was subject in that the respondent: 
	1.	Failed to attend for counselling as directed.

	It was heard together with an application by Ms Schaaf pursuant to s42(1) of the Sentencing Act for an Order under s42 of the Sentencing Act, that the conditions of the Order suspending the sentence be varied.

	The grounds of the application are stated as follows:
“That the conditions attached to the order be varied as my circumstances have materially altered.”


	The background to this matter is quite complex.  Mr Roberts, for the Crown, carefully outlined the background and I will not repeat this now.

	On the 6th August 1997 Angel J made orders in respect of the respondent imposing a suspended gaol sentence with certain conditions.

	This Court is now called upon to deal with an application for breach of orders on suspended sentence made by Angel J on 6 August 1997.  In particular, that Ms Schaaf has breached the condition of the supervised bond that she obey the reasonable directions of the Director of Correctional Services as to psychological management as directed, and as to her attendance with any counsellor as the Director of Correctional Services sees as appropriate.

	Evidence in support of the application was given to the Court by Jodie Tynan, Senior Community Corrections Officer with the Department of Correctional Services, and Deanne Booth, a psychologist employed by the Territory Health Services Department.  I accept the evidence given by both Ms Tynan and Ms Booth.  I am satisfied they have acted quite properly in taking the conditions of the suspended sentence seriously, and in reporting the breach of this condition of the order to the Court.  I also acknowledge that both Ms Tynan and Ms Booth have acted in the best interests of Ms Schaaf; having given her the benefit of their respective professional skills.  I accept their evidence that Ms Schaaf has sought to manipulate the system to escape the consequence of complying with the condition of the suspended gaol sentence which had been fully explained to her, and which she agreed to undertake (Exhibit 5).  I also accept the evidence put to the Court that Ms Schaaf has serious personal problems which she is refusing to address, and that against her own best interest she is deliberately flouting the condition of the suspended sentence of imprisonment by refusing to continue with psychological counselling in that she has failed to attend appointments arranged for her for such counselling.

	Ms Tynan prepared a document titled “Background of Offender” and “Details of Breach” dated 16 October 1997 (Exhibit 4).  This report sets out the background of the proceedings before the Court, commencing on 28 November 1995, and details the allegations in support of the present breach application.  This report concludes as follows:

“As Schaaf’s current order is somewhat discretionary with regard to counselling in that it is a condition she attend as the Director sees appropriate, both adult files pertaining to Schaaf were reviewed by her supervising officer to identify if there was a need for ongoing counselling.  Having taken this action it was determined the reasons for directing Schaaf to counselling were substantial and recognised over time by not only her supervising officer, but counsellors, her lawyer, the Court and Schaaf herself.  However, through Schaaf’s constant “resistance” over time she has successfully managed to avoid dealing with any of the identified issues and her constant non attendance could easily be seen as a manipulation of the system.

Schaaf has breached the order imposed on 6 August, 1997, by:

1.	Failing to attend for counselling as directed.”

	This is the third application for breach of a suspended gaol sentence in respect of Ms Schaaf since the first order for suspended sentence was made by this Court on 21 December 1995, and entered into by Ms Schaaf on 28 December 1995.

	There are aspects of the previous two breach proceedings which I consider to be relevant.

	On 2 December 1996 this Court dealt with the first breach of the conditions of the suspended sentence, and I refer to part of the reasons for decision (transcript 37-38):

“On 15 August 1996 Ms Schaaf was convicted by the Court of Summary Jurisdiction for an offence of stealing.  There was no certificate of conviction produced to this Court.  However, Mr Brustman on behalf of his client, Ms Schaaf, admitted the conviction, and admitted that as a consequence of this conviction Ms Schaaf was in breach of the recognizance entered into by her on 28 December 1995.

The essence of the offence for which she was convicted by the Court of Summary Jurisdiction on 15 August 1996 is that a dog which had been reported missing by its owners was the subject of wide media coverage with the owners appealing for its return.  The dog, a boxer, had been stolen by a person or persons unknown, and ended up in the possession of Ms Schaaf and her defacto, Mr Shane Holden.

After Ms Schaaf and Mr Holden became aware that the dog had been stolen they continued to retain possession of the dog.  This is the basis for the offence of stealing.  Ms Schaaf’s defacto husband, Shane Holden, was also convicted of stealing on 15 August 1996 and received the same sentence of 130 hours community service work.

The offence itself occurred on 6 January 1996.  It is of concern that Ms Schaaf should have re-offended within such a short time after entering into a bond to be of good behaviour.  However, I accept the submission of Mr Brustman for Ms Schaaf, which submission has the support of the Crown, that the offence of stealing for which Ms Schaaf was convicted on 15 August 1996 was a relatively minor offence.  Ms Schaaf was ordered to undertake 130 hours of community service work.

I have had an opportunity to read again the authority to which I was referred, being the matter of The Queen v Marston 65 A Crim R 595, and in particular the decision of King CJ at 596 and 597.  In the matter before this Court I apply the principle expressed by King CJ in the authority to which I have just referred, that in the ordinary course of events re-offending during the currency of a suspended sentence should result in the revocation of a suspension.  That there are exceptions.  And in this case the exception was constituted by the marked disparity between the seriousness of the breaching offence and the sentence to be activated.

Similarly, in this matter, as in the matter of The Queen v Marston which was under consideration by the Court of Appeal in South Australia, and in particular the reasons for decision of King CJ, in the matter before this Court, there is a marked disparity between the seriousness of the offences for which Ms Schaaf was imprisoned following conviction in 1995, and the offence which was the subject of a conviction on 15 August 1996.”

	After making reference to further matters, including the fact that on the information before the Court continued counselling at the Alice Springs Youth Accommodation and Support Services Inc was no longer appropriate, this Court made the following order:

“For these reasons I vary the conditions of the recognizance to be of good behaviour as follows.  The period of 12 months imprisonment is suspended upon Ms Schaaf entering into a recognizance to be of good behaviour for a period of 12 months, extended to 28 December 1997, with the following conditions: (1) to accept the supervision of the Director of Correctional Services and obey his reasonable direction or the reasonable direction of his delegate as to (a) place of residence, that residence not to be the residence of Shane Lloyd Holden.  I note this condition is to be complied with by the expiration of 72 hours after this recognizance is signed.  (b) To obey the reasonable direction of the Director or his delegate as to employment and reporting.  (c) To obey the reasonable direction of the Director or his delegate as to attending for psychological assessment.  (d)  To obey the reasonable direction of the Director or his delegate and attend at such counselling as the Director or his delegate considers appropriate.”

	On 3 July 1997 the second application for breach of a suspended sentence came before Angel J.  There were three grounds for the application:

	1)	Failed to notify change of address.
	2)	Reside at the same residence as Shane Holden.
	3)	Failed to attend counselling as directed.

	In his submission before Angel J, Mr Roberts very carefully and, with respect, quite correctly, stressed that the conditions of the suspended sentences ordered by the Court on 2 December 1996 were not simply imposed on Ms Schaaf.  The conditions of the further suspended sentence  were specifically tailored with Ms Schaaf’s concurrence so as to obtain the full benefit of the suspended sentence.

	It was submitted to his Honour that this was a serious breach of a suspended sentence.

	His Honour, Angel J, heard evidence of Kym Susan Wright, the manager of the Alice Springs Youth Accommodation and Support Services.

	His Honour endeavoured to have the parties put before him a proposal for a structure in respect of counselling.  This was not achieved.

	On 6 August 1997, his Honour gave reasons for his decision in the matter as follows (transcript p4):
“This matter involves the accused, Schaaf, breaching her bond of 2 December 1996 in residing with Shane Lloyd Holden contrary to condition (1)(a) of her release.  From what I have just said, it is evident that she has in the past breached the previous bond.  That is, the bond of 28 December 1995.  So she has got a history of breaking bonds.  It is quite apparent both from the evidence I have heard and from the submissions made that Ms Schaaf perhaps has personality problems with some of the people with which she has to deal without seeking to lay any blame one way or t’other on personality conflicts. What Ms Schaaf has to understand is that when she enters into a bond it is a solemn undertaking and it is not to be broken.

I am empowered, of course, under the Sentencing Act to commit her to prison.  But as I indicated last time, because of her supervening pregnancy and because of her age, I do not think it is appropriate that I do send her to prison. But, on the other hand, I am firm in my belief that the period of the bond should be extended.  I am also firm in my belief, and as is event (sic, evident) from the submissions I have just heard from Mr Roberts, that the Department are perfectly correct in taking a strict view as to compliance in the future.  Whereas in the past they have been somewhat liberal, no doubt with the benefit of Ms Schaaf in mind.  But she has abused that and she will not be abusing it in the future because if she breaks the bond that I am prepared to release her on she will not be treated as leniently next time.

What I am prepared to do is to simply make a finding that she is in breach of the bond of 2 December 1996.  To confirm the sentence of 12 months imprisonment.  Confirm the suspension of that sentence on entering into a further bond to be in the sum of $1000 own recognizance to be of good behaviour for a period of 12 months extended to 30 August next year with the following conditions; to accept the supervision of the Director of Correctional Services and obey all of his reasonable directions or reasonable directions of his delegates as to employment, as to reporting, as to undertaking and completing any psychiatric or psychological management as directed, and as to the attendance at any counselling as the Director or his delegate considers appropriate during that period.

Ideally, I would have liked to have had a fixed regime, but that is not forthcoming.  So I am afraid Ms Schaaf is going to have to place her future at the supervision of the Director of Correctional Services so far as any psychological or psychiatric assessment goes and counselling.”


	Ms Schaaf consented to enter into a further recognizance with these conditions. 

	His Honour carefully explained to Ms Schaaf that the consequence of any further breach of the conditions of the Recognizance would be a gaol sentence.

	In addition, Ms Schaaf signed a document (Exhibit 5), which is in the following terms: 
“I, Barbette Tinielle Schaaf, understand I have been placed on a Supreme Court Bond with conditions to place myself under the supervision of the Director of Correctional Services or his Delegate.  As part of this Order, based on the case management meeting held on 5 August, 1997, between myself, ASYASS, Mental Health Services and Correctional Services, I agree to the following conditions:

1.	I will report to my Supervising Officer at the Community Corrections
Office on Monday of each week.

 2.	I will attend counselling on a weekly basis with a person considered
appropriate by my Supervising Officer.

 3.	I will attend case management meetings involving myself, ASYASS,
Mental Health Services and my Supervising Officer on a monthly basis at a time and place directed by my Supervising Officer.

 4.	I will obey all conditions of my Court Order without exception and
in full.

I understand that failure to comply with the above, or with any condition of my Order, including the general terms and conditions of being placed on such an Order will result in my matter being immediately returned to Court”


	On the 7th November 1997, Ms Schaaf was again before the Court, pursuant to an application for breach of an order suspending a gaol sentence.  This is the application which is the subject of the present proceedings.

	It is not in issue that Ms Schaaf did breach the conditions of the suspended sentence ordered on 6 August 1997, in that she “failed to attend for counselling as directed”.   What is in issue is the action this Court should take, consequent upon such breach.  The Crown seek an order for a short period of imprisonment.  Mr Brugman, on behalf of Ms Schaaf, submits the Court not impose a gaol sentence.  In addition, Ms Schaaf has made an application to this Court to vary the order made by Angel J on 6 August 1997, and seeks to be released from the condition that she attend for counselling.

	There are a number of factors pertaining to Ms Schaaf which are relevant to take into account.  Ms Schaaf is a young woman aged 21 years.  At the time of this application she was in regular employment caring for a young child and was herself 7 months pregnant.  She is due to give birth either in late December 1997 or early January 1998.  It is, I think, of considerable significance that Ms Schaaf has not reoffended since the offence of stealing on 6 January 1996.  It is now almost 2 years since she has breached the law, and this is to her credit.  The interest and assistance which has been extended to her through the Director of Correctional Services no doubt has assisted her to keep out of further trouble.  The conditions of the suspended sentence that she accept supervision from the Department of Correctional Services and attend for counselling as directed are all primarily aimed at ensuring she does not re-offend.  This is both in her interest and in the interest of the community.  

	Ms Schaaf was clearly warned that the consequence of a breach of a condition of the suspended gaol sentence would be a term of actual imprisonment.  These warnings are not lightly given.  I recognise the importance to the administration of justice in a Court enforcing such orders.  I have given much anxious consideration to taking any action other than to enforce the orders of Angel J imposed on 6 August 1997 and sentencing Ms Schaaf to a term of imprisonment, albeit for a short period as requested by the Crown.  I recognise that the integrity of the system for suspended sentences and their effectiveness as a means to deterring future offenders must be preserved, Richardson v Pryce , unreported decision of Martin CJ, delivered 15th April 1997, no.JA4, 5 and 6 of 1997.

	The alternative is to delete the condition that Ms Schaaf continue to attend for counselling.  She has demonstrated an inability to comply with such conditions, and ultimately caused a great deal of trouble and inconvenience to officers from the Department of Correctional Services, including Ms Tynan, and to psychologist Ms Deanne Booth, both of whom have done their utmost to provide assistance and support.  

	I have decided that, on balance, the more appropriate course is to delete the condition that Ms Schaaf attend for psychological counselling.

	I do this because the primary purpose of a suspended sentence is reformative, and to enable the offender to prove that they can rehabilitate themselves, without the necessity of going to prison.  Duane John Fraser v The Queen No.49 of 1988, unreported decision of Supreme Court of the Northern Territory, delivered 7 December 1988, Asche CJ.  In respect of this application Ms Schaaf has not been found to be in breach of the law.  Her process of rehabilitation has proceeded; she is in regular employment, will shortly become a mother and is in a permanent relationship.  Ms Schaaf has a history of difficulties in her life, including a physical disability.  These matters have been detailed in previous applications to the Court and do not need to be repeated here.  Although Ms Schaaf undoubtedly still has psychological problems that need to be addressed, the fact is she has not re-offended.  I do not consider it is in the best interests either of the community or Ms Schaaf that she be sentenced to a period of imprisonment for this breach.  

	Accordingly, I propose to take no action in respect of the application for breach sought pursuant to s43 of the Sentencing Act.  I will, with reluctance, vary the conditions of the recognizance to delete the requirement for attendance at counselling. This decision is based on the unusual circumstances pertaining to Ms Schaaf, and is not to be considered as a precedent for the way in which a breach of a court order is resolved.

	I find the breach of order suspending sentence pursuant to s43(1), (2) and (3) is proved.  I take no action in respect of the breach of the order.  I confirm the order as varied is as follows.  Barbette Schaaf is sentenced to 12 months imprisonment.  She is still bound by the recognizance, herself in the sum of $1000 to be of good behaviour to the 30th August 1998.  It is still a condition of the recognizance that Barbette Schaaf accept the supervision of the Director of Correctional Services and obey all his reasonable directions or reasonable directions of his delegate as to employment and reporting. 

	A breach of this order could result in a term of actual imprisonment and Ms Schaaf should be so advised.

	In view of my decision not to take action in respect of the order suspending gaol sentence, I should stress that this is no reflection on the Department of Correctional Services.  Ms Tynan quite correctly, in my opinion, took a very serious view of the Department’s obligation to carry out the orders of the Court.  The application was very properly made.  Both Ms Tynan and Ms Booth have carried out their responsibilities in a most professional manner and have provided every assistance to the Court, and also to Ms Schaaf .

	The fact that Ms Schaaf has resisted their efforts of assistance and support is Ms Schaaf’s loss, but does not, in the present circumstances, warrant a term of actual imprisonment.

__________________

