f







STEPHENS (trading as Poolworld) v GRAYDON

Supreme Court of the Northern Te ritory of Australia. Kearney J.
4 and 6 February, 1987, at Darwin.

Appeal Local Courts Act, s.54(1) - whether swimming pool constructed "in a good substantial and workmanlike manner" - whether conclusions open on the evidence.

Evidence	nature	of	"view"	evidence	- desirability of placing on record the matters observed at the view.


Appellant in person

Counsel for respondent Solicitors for respondent
 

T. Coulehan Cridland & Bauer




kea870011
IN THE SUPREME COURT
OF THE NORTHERN TERRITORY OF AUSTRALIA
No.756 of 1986
 







IN THE MATTER of the Local Courts Act
AND IN THE MATTER of an
appeal from a decision of the Local Court
BETWEEN:

DAVID STEPHENS (trading as Poolworld)

Appellant

AND:
JAMES GRAYDON
Respondent



CORAM:	Kearney J.



REASONS FOR DECISION
(delivered 6 February 1987)


On 25 April 1984 the respondent entered into a written contract with the appellant under which the latter agreed for the sum of $11,150 to construct a concrete in-ground swimming pool at the respondent's home "in a good, substantial and workmanlike manner". The pool was to be




completed within 4 weeks; in fact there was a delay and it was not completed until July. In the course of the construction the respondent complained about the quality of the cement rendering - he said it was very rough  and  a month after the pool was completed and filled the respondent noted that the paint was blistering. Ultimately his complaints were as follows. The paint on the interior rendered surfaces of the pool was in poor  condition, powdery, blistering and spotted. Many of the slate tiles around the pool became "drummy" in the sense that their adhesion to the mortar in which they were bedded was defective. The skimmer box was set so low that for  leaves and debris to be skimmed from the surface the water level in the pool had to be kept at a visually unacceptably low level below the top of the pool.

The respondent paid the whole of the contract price to the appellant, except for a final payment of $278.75.

The appellant had agreed to repair the paint work and to enable this to be done the respondent drained the pool in August 1984. It remained drained for 7 weeks,  but no repair work was carried out by the appellant. It appears that the proper paint was found to be unobtainable in Darwin for several weeks. The respondent eventually went to the Office of Consumer Affairs, at the beginning of October.


The Office arranged for an inspection of the pool by an officer of the Department of Transport and Works, and for a conference between  the parties on 23 October.  The outcome of the conference was that the appellant agreed to carry out grinding work on the rendered surface on 30 October or
1 November while the respondent would then carry out the repainting himself with the paint which the appellant had obtained. The appellant did not attend at the respondent's residence until 16 November. By 14 November the respondent had refilled the pool and put the matter in the hands of his solicitors; it was after refilling the pool that he noted the surface of the paint had become powdery.

The respondent's solicitors wrote to the appellant on 19 November  1984 seeking that certain specified defects be rectified. On 30 Noverr er they wrote again, following a telephone conversation with the appellant, stating that the respondent was willing for the appellant to attend the premises to remedy those defects. On 17 December the appellant's solicitors replied stating that the  appellant had undertaken to rectify all faults "necessary in order to bring the pool up to a good and workmanlike standard"; they stated that the dispute concerned the quality of the rendering; the alleged defects concerning the positioning of the skimmer box and the bedding of the tiles, were rejected. They sought an opportunity for the appellant to "inspect the


pool once more", and for it to be emptied for that purpose. Further correspondence ensued as a result of which the appellant was to commence rectification work on 7 May 1985. However, this did not occur.

On 19 June 1985 the respondent issued a writ in the Local Court against the appellant, claiming damages for the breaches of contract specified therein. In brief  the breaches alleged involved the workmanship in  the construction of the pool; undulations and trowel marks  on the surface of the pool interior; the flaking and blistering of paint; the rough and abrasive texture of the rendered surface of the  pool interior; the cracking and flaking of the grouting to the waterline tiles and the slate  coping; the "drumminess" of the slate coping; the location of the skimmer box at too low a level; and the failure to complete the pool within the contract time.

The	case was heard in the Local Court at Darwin on
19 March and 23 April 1986. The respondent was represented by counsel; the appellant conducted his own defence. The respondent testified, and called an engineer Mr Burnell and a  quantity  surveyor  Nr  Barker; the Court then viewed the
pool.


The respondent said he had never denied access to the appellant,  and that the question of placing conditions on that access only arose when the solicitors commenced corresponding.

The civil engineer Mr Burnell had qualified in 1972 and had an active involvement in Melbourne some 5 years before in the design and inspection of pools of this type; this was for a period of some 12 months and he had been involved with about 300 pools. 10 of the pools had involved major problems. His report on this pool, of 20 August 1985, was admitted in evidence as Exhibit 3; he had also inspected the pool the day before giving his evidence on  19 March 1986. He stated that there was blistering and powdering of the paint; the slate tiles were "drummy" ar,d needed to be re-laid; the skimmer box was too low, this being a trivial problem; the cement render needed to have scratches  and bumps evened out.

Mr Barker, a quantity surveyor, gave evidence of the estimated cost of certain rectification work at the pool, and said that on his inspection nearly all the coping tiles were "drurnmy", the cement render looked uneven, there was a white deposit on his hand when he ran it on the inside of the pool, and he observed a milkiness in the water.









After Mr Barker testified, and the respondent closed his case, a view was taken.  It is desirable, I think, that a Court place on record after a view, the matters which the Court observed thereat, so that the parties may be aware of what the Court apprehends to be the facts. What is seen at a view of this  type is real evidence. There was no record made in this case. I note
that from later cross-examination of the appellant he agreed that on the view "a considerable portion of the slates were drummy".

The appellant testified before the Local Court that he had built about 40 pools in Darwin. He  contended  that the work on the pool had been properly carried out, to a standard proper for a backyard swimming pool. He accepted that some of the painted surface had flaked and thereby exposed base concrete, but contended that this was not  due to poor workmanship or materials, but rather to it having been an extremely hot day when the paint was applied. He accepted that he should remedy the blistering. He contended that the interior finish of the rendering was standard, or better than normal, and that the respondent's complaint in that respect was frivolous. Certain cracks in the grouting between the coping and the tiles were hairline cracks in the grouting and could not be avoided; he accepted that they should be rectified. Despite any "drumminess" he contended




that the slates had good adherence, and that there was nothing wrong with  "drummy" slates.  His case was that he had made two attempts to rectify those defects he considered should be rectified, but had been denied access on both occasions. His view of the outcome of discussions at the Office of Consumer Affairs was that he was to effect repairs as soon as possible, subject to his then work load. He contended that he had been "prepared to go around and fix up what I thought was wrong", and still was.

The appellant had called Mr	Townes,	a	consulting

civil	engineer	with pools, mainly of the
 extensive concrete
 experience type.	His
 with		swimming firm	had	been
involved	in	documenting	some	6,000 pools over 3 years in
Sydney. He had inspected the pool in question in mid-March 1986; his report thereon was admitted in evidence. The pool was full on that occasion, but the water was very clear. He could see trowel marks, but not very clearly; he did not think they were bad at all. In general he considered the workmanship was acceptable; the cement render had a normal finish for pool of this type, and was acceptable; hairline cracks in the grouting was normal; and the "drumminess" of many of the slates would not affect the capacity of the coping to support the weight of people walking around the pool, which was what it had to do. There were, however, two areas in the coping which required to be repaired, as stated
in his report.


The appellant then called Mr Bryant, an officer of the Officer of Consumer Affairs, and eventually, by consent, the whole of the Office's file on this dispute was admitted into evidence as Exhibit 7. It contained, inter alia, a report by an officer from the Department of Transport and Works, dated 18 October 1986, relating to an inspection of the pool; the report generally supported the respondent's contention as to the surface of the cement render, the painting, the grouting, and the hollow bedding of  the slates.

The respondent also called a Mr Goode who had worked for him at the time the pool was constructed. He was experienced in  this work.  He considered that the pool was of an acceptable standard, and he generally supported the appellant's contentions.

That was the whole of the evidence placed before the Local Court. The appellant addressed, as did  counsel for the respondent. The  appellant submitted, in effect, that the weight of the evidence as to the standard of construction of the pool was not in favour of the respondent, who had therefore failed to prove his case. The
respondent
 submitted that whether work had been carried out
"in	a	good question		of
 substantial	and	workmanlike	manner"	was	a fact,	to be decided by the Local Court on the


evidence placed before it; and that on the evidence the work was not of that standard.

The Court took time to consider; judgment was delivered on 10 September 1986. His Worship set out the matters in issue, reviewed  the evidence, and referred to what his Worship had observed on the view, as follows:-

"The Court also inspected the pool. When one stands at the deep end immediately above the skimmer box, two things are clearly visible: on the right-hand side wall at the deep end, there are undulations extending down the wall. Those undulations could best be described as almost corrugation-like, as though the render had slowly slipped whilst drying. To the left on the ledge, is what appears to be a trowel cut as opposed to a mark. It is clearly visible. The wall near the steps at the shallow end was tested and was found to be rough to  the touch. There is no dispute as to there being undulations and trowel marks or as to the rough texture."


His Worship concluded:-


"It is therefore a question of whether those imperfections are acceptable. The plaintiff and his witnesses say no; the defendant's side say yes. Transport and Works, who are independent, say not acceptable. Having seen the extent of those imperfections, I agree that the finish is not of an acceptable standard."


His Worship considered that the respondent was entitled to expect a finish of a generally acceptable standard; he had not received it.

His Worship then considered the evidence relating to the "drwnminess" of the slates, and the cracking of the grouting between the slates; he decided that the slates had not been installed to an acceptable standard.

After reviewing the evidence relating to the depth of the skimmer box, his Worship concluded that the respondent had got what he bargained for, and therefore he did not succeed on that issue.

His Worship accepted the costing details given by Mr Barker, and gave judgment for the respondent in the sum of $4,850 together with interest, and costs.

From	that	judgment	the	appellant	appealed	on
7 October 1986. The appeal came on before me on 4 February; the appellant conducted his appeal in person, most competently.

One of his grounds of appeal was that the learned magistrate had, when reviewing the evidence, mistakenly noted Mr Burnell as having had 5 years experience of


swimming pools, instead of 12 months. However Mr Burnell's length of experience was clearly not a matter which weighed heavily with the magistrate. The opinions of the engineers were no more than opinions. What the learned magistrate had to decide was a question of fact, and there was ample evidence before him including what he observed upon  the view, to enable him to reach the conclusion he reached.

A second ground of appeal related to the use made of the report by the officer from the Department  of Transport and Works. That report was included in the file from the Office of Consumer Affairs, the whole of which was, by consent, put in evidence before the Court. No complaint can now be made as to the weight placed by the Court upon that evidence. If the appellant did not wish that report to be introduced into evidence, he should have sought  to exclude it when seeking to put the file in evidence.

A third ground of appeal was that the appellant was stopped from giving evidence about matters pertinent to the case. I  have examined the transcript with care.  A number of objections were made during the course of evidence sought to be given by the appellant, some of which were sustained; they related to his lack of expertise on certain  matters. It does not, however, appear that the expert evidence on those matters which he sought to introduce was excluded;
,.








Mr Townes, the expert, gave evidence on all the matters involving a degree of expertise, including the "drurnrniness" of slates, and  the acceptability of the cement rendering. Any evidence given by the appellant on those matters would not, I think, have added in any degree to the weight of his case.

A fourth ground of appeal was that the learned magistrate did not place weight, or sufficient weight, upon the opinions of the engineers. There is no substance  in that. It  was not for the engineers to try the case.  That was his Warship's function. His decision involved a finding of fact. There is nothing to suggest that it was a decision which the evidence did not warrant.

In essence, the appellant complains because his evidence and the  evidence of his witnesses, that the pool was constructed to an acceptable standard was not accepted. That is not sufficient to succeed on appeal.  The magistrate's decision was open on the evidence and no material error has been shown in his Warship's approach to the case.

The appeal must be dismissed. The magistrate's decision is affirmed. The respondent should have his costs in the Local Court and the costs of this appeal.

