






MacDONALD v. MacDONALD & ANOR



upreme Court of the Northern Territory of Australia



MUIRHEAD A.J.



26 August;	4 September 1987 at Darwin




Costs - Attendance of expert witness - whether costs of attendance of 2nd orthopaedic surgeon from interstate reasonably incurred - Rules of Supreme Court (N.T.} o.31 rr.31, 32; o.34 r.30.




















Counsel for Plaintiff Solicitors for Plaintiff
 J.A.C.Tippett Loftus & Cameron

Counsel for 1st Defendant Solicitors for 1st Defendant

Counsel for 2nd Defendant Solicitors for 2nd Defendant
 T.J.Riley Ward Keller

D.S.Farquhar Poveys

IN THE SUPREME COURT

OF THE NORTHERN TERRITORY OF AUSTRALIA
AT DARWIN
No.480 of 1985
(8518219)
 









BETWEEN:
KERRY ANNE MacDONALD
Plaintiff


AND:
BRIAN WILLIAM MacDONALD
First Defendant


AND:
DAWN OLGA COOK
Second Defendant



MUIRHEAD A.J.


ORDERS AS TO COSTS
(Delivered Friday, 4 September 1987)


I delivered	my decision	in this	matter	on
29 May. I found the first defendant's contribution to the damages I then assessed should be 80%, the balance of  20%   to  be   paid   by  the   second   defendant.








Contribution notices claiming contribution and indemnity inter se had been filed and delivered by the defendants and it was ordered that the issues, as between those defendants should be determined at trial. On 17 October 1986 the first defendant filed an offer of consent to judgment to the extent of 25% of the plaintiff's claim. On 3 November 1986 the second defendant filed an offer of consent to judgment to the plaintiff's claim, also in the proportion of  25%. These offers were served on the plaintiff and the other defendant, pursuant to 0.26 R.4B of the Rules of Court. On 3 November 1986 the second defendant's solicitors wrote to the first defendant's solicitors formally rejecting the latter's offer to contribute to the extent of 25% of the plaintiff's claim and drawing attention to the offer they filed that day. They stated the offer would not be increased and was not ''an opening gambit for future negotiation". There was in
the action no issue as to the plaintiff's negligence.	She	was	a	passenger	in
 contributory

the	first
defendant's vehicle and	it was	thus reasonably	clear
that the plaintiff would ultimately recover her full assessed damages from the defendants, or one or other of them, without reduction. Faced with the defendants' offers totalling 50% of her claim, acceptance of either offer or both could not have been in the plaintiff's interests,  especially  as  the  circumstances  of the
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accident were a little unusual. Neither offer was accepted and properly so. It was open to the second defendant to increase his offer without leave, pursuant to 0.26 R.4E, but he did not do so. Clearly in these circumstances the plaintiff should not be damnified in costs i.e. she must recover her costs from some source. On the other hand the second defendant was successful in the issue which arose between defendants in the action and, having offered to contribute to a greater extent than the proportion found against her, she is entitled to recover some costs against the first
defendant.


I order as follows:


1.	The first defendant pay 80% of the plaintiff's taxed costs until 23 November 1986 and all the plaintiff's taxed costs after that date.

2 .	The	second	defendant	pay	20%	of
 the

plaintiff's	taxed

3 November 1986.
 costs	assessed
 until



3.	The first defendant pay the second defendant's taxed costs as from 3 November 1986.
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For the reasons referred to briefly I have made no order that the plaintiff herself pay a proportion of the second defendant's costs from
3 November. There are 'special reasons' within O.26 R.6A(l) why such an order should not be made.  The order I have made is in the exercise of my general discretion and it is proper in my view that the second defendant should reap the advantage of its offer from the other defendant which was served with the formal offer filed.

Both defendants raise an issue as to one aspect of the plaintiff's costs. She resides  in Western Australia and her injuries were of a serious nature. Her treatment was supervised in Western Australia by an orthopaedic surgeon, Mr B.S.Slinger, who saw her on about 5 occasions between May 1980 and December 1985. He travelled from Perth to  give evidence in the course of which his report of 8 May 1986 was tendered. The plaintiff's solicitors in Perth had arranged for her to be examined by Mr R.Genat, another orthopaedic surgeon for the purposes only of a medical report on 11 July 1985. He also travelled from Perth to give evidence and his report of 11 July 1985 was also tendered by consent. The conclusion of these surgeons as to the nature of the plaintiff's injuries, her disabilities and prognosis did not in my view
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differ  significantly.   The   cross-examination   of Mr Genat by both defence counsel occupied 2 pages of transcript. Mr Slinger was cross-examined by neither counsel. Mr Slinger, the supervising surgeon, had practiced in his specialty for 12 years. He held the degrees  of   F.R.C.S.,   F.R.C.S.E.   and   F.R.A.C.S.
Mr Genat had practiced in his specialty for 4 years and held the degree in his specialty of F.R.A.C.S. There can be no doubt that Mr Slinger was properly called, but the issue arises as to whether the expense of bringing Mr Genat to Perth was reasonably incurred, at least without ascertaining whether the defendants would agree to his report being tendered. The report was delivered to  the  defendants' solicitors  pursuant  to
0.34 R.30 but as far as I know the procedures contemplated by 0.31 RR.31 and 32 were not adopted (i.e. affidavit evidence of medical witnesses}. It is true that the  defendants  did  not  offer  to  admit Mr Genat's report in evidence. I make no criticism of the fact that the plaintiff was referred to Mr Genat for medical legal assessment, that may have been a wise precaution in the event that Mr Slinger would, for one reason or the other, be unavailable. I appreciate, I hope, the responsibilities of solicitor and counsel to ensure all relevant and necessary evidence is called, but I have reached the conclusion that the expenses associated with Mr Genat's testimony were unreasonably
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incurred in that	it was	unnecessary to	bring him	to

Darwin, at admitted	by
 least without consent	or
 seeking to utilizing
 have his	report the	procedures
available under 0.34.	This situation has for long been a troublesome one in the Territory where specialists in
many	fields	are	few.	But	here	the	evidence	of

Mr Slinger was based on prolonged supervision of the plaintiff's injuries, he was highly qualified and the evidence of Mr Genat, based on one consultation was not capable in my view of assisting the plaintiff, nor necessary for thorough presentation of her case.

I	therefore	order	that	the	costs	of

Mr Genat's trip to Darwin, including his witness or qualifying fees, air fares and sustenance, should not be allowed as between party and party on taxation of costs.

Proper costs relating to the plaintiff's examination by Mr Genat and fees payable for his report should be allowed.

I make no further order for costs.
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