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The accused Everall was one of two accused who pleaded guilty to charges of producing cannabis and supplying cannabis to another person identity unknown.	The only facts material to the point in issue are that in their search of the accused's premises, which consisted of a make shift camp near the Adelaide River where the accused had been growing marijuana, the Police found at those premises and seized a .243 calibre rifle.		That rifle assumed further significance during the record of interview which the accused gave to the Police.	To use his own language -

"I	took a bag of heads from the plants into Adelaide River, and got talking to this bloke in the bRr of the pub about 2 weeks ago.	I swapped him the bag of heads for a .243 rifle, the one that was at the camp this morning."





The accused himself valued the cannabis that he had exchanged at about $200.

On the conviction of the accused, the Crown pursuant to s. 79(2) applied for the forfeiture of that rifle.	That application was opposed by counsel for the accused.

S. 79(2) of the Poisons and Dangerous Drugs Act

reads:-



	Where a person is convicted of an offence against this Act, the court by which he is convicted may order that any money, money's worth, valuable security, acknowledgment, note or other thing that relates to that offence be forfeited to the Crown.•



Counsel for the accused submits that the rifle does not come within the class of things described as "money, money's worth, valuable security, acknowledgment, note or other thing•.	Counsel for the Crown says that it does and relies particularly upon the decision of O'Leary J. (as he
then was) in R v Mackie (1982) 18 N.T.R. 42.	In that case
the defendant had been convicted of producing and having in his possession for sale a certain quantity of cannabis contrary to the Prohibited Drugs Act which was the predecessor of the Poisons and Dangerous Drugs Act.	The



cannabis had been found in the defendant's motor vehicle which was being used to transport the drug.	Following conviction the Crown sought an order, inter alia, for the forfeiture of the motor vehicle.	His Honour held that the defendant's motor vehicle should be forfeited to the Crown. It was something that could fairly be said to relate to the offence of which he was convicted.		As to whether the vehicle came within the description of s. 79(2) His Honour found difficulty in applying the ejusdem generis rule to the interpretation of the sub-section but held that it was not necessary in view of the clear intention of the legislature to give a very broad scope to the expressions set out.	His Honour said at pp.45-46:-

"Applying these principles then to the statute here under consideration, can it be said, in the first place, that the words 'any money, money's worth, security, acknowledgment, note or other thing that relates to (the) offence constitutes a genus or category?	Are there to be found in the 'some common attributes or characteristics which enable you to formulate a category of descriptioD'? If there are, I confess I have not found it easy to formulate what exactly they are, nor have counsel been able to suggest to me what is the genus or category to which they belong.	In general terms, they are words which are descriptive of things that have value as exchange, either in the form of monev itself, or something that is worth money (money' worth) or as security for money or an acknowledgment of indebtedness for money or perhaps of some other kind, or a promise to pay money or perhaps to pay in kind.	They are the kinds of things that one would expect to be associated with offences under the Act, i.e., the use, production, manufacture, sale or supply of prohibited drugs and cannabis.	If then, in truth, the specific words



do constitute a genus or category it seems to me that it is a genus or category that is wide enough to include something such as a motor vehicle.	But I do not find it necessary in this case to pursue this aspect of it, because it seems to me that the clear intendrnent of the legislation is to give to the words "other thing" a broader signification than any that may be categorized by the specific words that precede them.	That this is so is clear from the provisions of sub-s (9) which provides that, for the purposes of s. 17, any money, money's worth, security, acknowledgrnent, note or other thing shall be taken to relate to an offence:-
'(a)	if it is an article seized pursuant to
s.	16(1)(c);
	if it was used in the commission of the offence;
	if it was received or acquired directly or indirectly as or from the proceeds or part of the proceeds of the sale of a prohibited drug or cannabis;	or


	if it entitles a person, or is evidence that a person is entitled, to receive any money or money's worth as the proceeds or part of the proceeds of the sale of a prohibited drug or cannabis.'

An article seized pursuant to s. 16(11 le)	is 'an article that is of a type used in the production, preparation, manufacture, consur tion, smoking or administration of a prohibited drPa or cannabis', and the legislature obviously th,,:·c, contemplates as liable to forfeiture somethira that would fall outside any restricted meaning tr	!·0 given to the words 'any money, money's worth etc'. Likewise the legislature recognizes as liabl0		to forfeiture something used in the commission of an offence, and something received or acquired as or from the proceeds of the sale of a prohibited drug or cannabis, and that too seems to me to be inconsistent with giving any restricted or limited
.meaning to the words ins. 17(2).	Indeed, in my
view, s. 17 considered as a whole and in the light of the other provisions of the Act gives a clear indication of the mischief aimed at by the legislature, namely the suppression of the possession, manufacture, sale, distribution and



administration of prohibited drugs and cannabis, by the imposition of penalties including the forfeiture of a wide range of things used or acquired in illegal dealings in drugs.	In my opinion, then, a motor vehicle is a thing that, in a proper case, is liable to forfeiture under
s. 17(2) of the Act.•


Mr Jones, who appears for the accused, submits the reasoning is incorrect but submits that in any event the case is distinguishable.	He points out that His Honour decided the case under the Prohibited Drugs Act which has now been repealed, though substantially re-enacted in the Poisons and Dangerous Drugs Act.	Insofar as the forfeiture ground is concerned Mr Jones submits that there has been a slight but significant change from the wording of the original section under the Prohibited Drugs Act to the present wording.	The difference is that ins. 17(2) of the
Prohibited Drugs Act the word "security" appears whereas by
s. 79(2) of the Poisons and Dangerous Drugs Act, that expression has been changed to "valuable security".	He submits that the adjective "valuable" brings thP expressions ins. 79(2) into a recognisable genus which has 2s its characteristic something written, some note paper writing or acknowledgment.	He refers to Reilly v Lamanna (1987) 70
A.C.T.R. 19. In that case Kelly J. of the Supreme Court of the Australian Capital Territory held that receipts obtained by presenting valueless cheques to various medical



practitioners and to the Capital Territory Health Commission which were then presented together with claim forms to the Health Insurance Commission to obtain refunds under the Health Insurance Act were "valuable securities", and that a person who so presented the claim forms could be charged with having obtained a valuable security by passing a cheque that was not paid on presentation.	In reaching this decision His Honour was concerned with s. 178B(l) of the Crimes Act 1900 (N.S.W.) which defined term "valuable security" as,

"every order or other security whatsoever entitling or evidencing the title of any person to any share or interest in any public stock or fund
•.• or in any fund of any body corporate ••• or to any deposit in any bank;	and every debenture, deed, bond, bill, note, cheque, warrant, order or security, whatsoever for money or for payment of money ... and every document of title to land or goods."


Kelly J. was of the opinion that once the receipts were issued they could be used to obtain annropriate refunds under the legislation.	"They thus becar1<'-, in my opinion, securities evidencing the title of the respondent to those shares and so fell within the definition of valuable securities ins. 4 of the Act".










Now it may be true that, under the definition with which His Honour Kelly J. was concerned, and applying His Honour's reasoning, the view could well be taken that the genus there created involved as a common characteristic some document in writing;	and excluded any suggestion of security in the nature of goods used for barter.	Mr Jones invites me to assume that the use of the term ins. 79(2) of Poisons and Dangerous Drugs Act creates a similar meaning; and when one adds the other specified terms namely, "money", "money's worth", "acknowledgment", "note•, the ejusdem generis rule can be applied, and the phrase "or other thing" should be restricted to money or documents in writing concerning money or money's worth.

In my view, however, Mr Jones' argument though ingenious, has little weight in the present circumstances. The Poisons and Dangerous Drugs Act does not contain the particu!?.r definition which appears in the N.S.W. Crimes Act, whi h is concerned with proscribing acts in the nature of forger:' or false pretences.		I see no particular reason why it should be imported into this particular section of the Poisons and Dangerous Drugs Act which deals with forfeiture after conviction.	Nor do I consider that the legislature intended to do so.		In my view the use of the adjective "valuable" in this context is merely in the sense



of "real";	in the same way as "valuable" or "real" consideration is distinguished from no consideration at all. The object of s. 79(2) of the Poisons and Dangerous Drugs Act seems quite straightforward.		It is to enable the Crown, as a function of its duty to deter those trading in drugs, to seize or obtain for the public purse such profits or securities which dealers in drugs have obtained from their dealings.	Indeed I suspect that the omission of the adjective "valuable" to govern the noun "security" was accidental in the previous Act.	For the term "valuable security" does occur in the previous Act ins. 16(1)(b), where the Police are given power to seize any valuable security found in the possession of a person or at his disposal or as the result of a search.	It seems incongruous, if there is meant to be a difference in the expressions, that the court could order the forfeiture of a "security", but the police could only seize a "valuable secL:::.-ity".		Rather than seeking esoteric distinction where
nc ,eason for such distinctions appear, I prefer the more ol:··i-:,us explanation that an oversight of the legislature has now been remedied in the new Act.

Mr Jones submits that I should not imports. 79(9) into s. 79(2) i.e., that one must first determine whether an article comes within the definition of s. 79(2) before



looking to s. 79(9) which imports a number of circumstances in which the court may, without further investigation, assume that an article falling within the definition of s.79(2) can be taken to relate to an offence.	He would therefore need to persuade me that O'Leary J. was wrong in R v Mackie for His Honour there did call to aid the provisions of s. 17(9) of the Prohibited Drugs Act to ascertain what he then found to be the clear intendrnent of the legislature.	I am not so persuaded and I adopt what His Honour has said in the passage I have already cited.

I am fortified in this because there is another basis to hold that the genus is not as restricted as
Mr Jones would suggest.	I refer to the expression "money's worth".	I consider that expression may be used to cover just such a transaction as took place here.	Indeed it seems unlikely that the legislature did not contemplate that
there would be circumstances in which drugs would be traded, not for money, but for other goods; which could, of course, be turned into money. In Secretan v Hart (1969) 3 All E.R. 1196 at 1199, Buckley J. says,

"the expression 'consideration, in •.. money's worth' is, of course, one which is very familiar to lawyers as being a way of expressing the price or consideration given for property where property is acquired in return for something other than money, such as services or other property, where the price or consideration which the acquirer gives for the



property has got to be turned into money before it can be expressed in terms of money."


If that can be a legitimate meaning of the term "money's worth" then the submission that the terms contained ins. 79(2) must all relate to writing or documentation of some sort, cannot be justified.

There can certainly be no suggestion that the barter which the accused effected with another person did not relate to the offence for which he was convicted.	What he did was simply take a valuable security or money's worth from a person who, presumably, had no money available to give him.	What the accused got was something which he could turn into money by sale.

In those circumstances I consider that the Crown has made out its claim and that there should be an order that the rifle be forfeited to the Crown.

