IRIS WURRAMURA v COLIN FREDERICK GEORGE HAYMON and STEVEN GEORGE PREGELJ v COLIN FREDERICK GEORGE HAYMON
JUSTICES APPEAL

Supreme Court of the Northern Territory of Australia Asche J.
3 and 6 March 1987


Summary Offences Act - Offensive behaviour - actions complained of taking place in private home but in full view of anyone passing in a laneway - Behaviour can be offensive within the meaning of Summary Offences Act.


Offensive Behaviour - Objective test taking account of changing social patterns - intent is intent to do the act complained of - intent to be offensive not necessary.

Cases applied:

Anderson v Kynaston (1924) V.L.R. 214
Worcester v Smith (1951) V.L.R. 316
Inglis v Fish (1961) V.R. 607 Cases referred to:
Ball v McIntyre ( 966) F.L.R. 237 Hannaberry v Cowther (1945) V.L.R. 158


Counsel for the Respondent	R. Ellis
Solicitor for the Respondent	N.T. Government Solicitor Counsel for Appellant (Wurrarnura)		C. Dowd
Solicitor for Appellant (Wurrarnura) Counsel for Appellant (Pregelj) Solicitor for Appellant (Pregelj)
 N.A.A.L.A.S.
C. Dowd N.A.A.L.A.S.
asc870015


IN THE SUPREME COURT
OF THE NORTHERN TERRITORY OF AUSTRALIA
JUSTICES APPEAL
No, 75/87	IRIS WURRAMURA


AND
 






Appellant

COLIN FREDERICK GEORGE HAYMON
Respondent
No. 76/87	STEVEN GEORGE PREGELJ
Appellant

AND
COLIN FREDERICK GEORGE HAYMON

Respondent


CORAM:	ASCHE J.



REASONS FOR DECISION
(Delivered the 6th day of March 1987)


These are 2 appeals from the decision of the Court of Summary Jurisdiction at Darwin on 22 January 1987 wherein each appellant was convicted of offensive behaviour contrary to S. 47(a) of the Summary Offences Act.	The same circumstances and particulars were alleged against both appellants and the appeals have been heard together.




S. 47(a) of the Summary Off nces Act  provides, so far	s relevant that every person who is guilty of offensive behaviour "in or within the hearing or view of any person in any road street thoroughfare or public  place" shall be guilty of an offence.

The particulars of the charge alleged in the complaint are that the appellants on the 27th day of August 1986 at 11 Fourcroy Street, Kararna "did at or about 8.50pm have sexual intercourse in full view of a public place".

The facts do not seem to be contested.	At about 8.50pm Constable Dyer was walking along a footpath about 2 metres wide which runs between his residence and a house at
11 Fourcroy Street.	From a sketch which was compiled for me by both Counsel it appears that the house at 11 Fourcroy Street is directly  opposite Constable Dyer's house across the lane.	Both houses are set back a little from Fourcroy Street.	The lane connects Fourcroy Street to a park.

The house described as 11 Fourcroy Street has a fence along the pathway which Constable Dyer described as about 2! ft or 1 metre high.	The bedroom windows of the house face outwards to the lane.	Constable Dyer says that in one of the bedrooms there was a light on and no curtains fitted to the window.	He describes the windows of this bedroom as full length sliding windows running from close to
the floor to close to the roof.	The only evidence of the width of these bedroom windows is that Constable Dyer says it tuok him about 15 paces to walk past the window.

Constable Dyer says that on walking past the window he observed a male and a female person both naked, the male lying on top of the female and going through the motions of sexual intercourse.	He said	"You couldn't help but see them".	They appeared to be in the far left hand corner of the room and on the floor.

Constable Dyer reported the matter to the authorities and the couple were questioned.	They admitted having sexual intercourse at the time and place mentioned by Constable Dyer.	At the hearing before the learned Stipendiary  Magistrate they said the same thing.	The appellant Pregelj said that he and the appellant Wurrarnura
had been living "on and off" at that house for about 2!
weeks.	He said they had been invited to stay there by another lady.	He said it was all empty and they just moved in.

From this evidence I think it fair to say that no adverse inference should be drawn against the appellants by reason of their occupation of the house.	There is nothing to suggest that their occupation was illegal and although it may have been somewhat casual and intermittent I am prepared


to accept that on this particular night as lawful occupiers of the premises they should be regarded no differently than any other owners lessees or occupiers of premises.

Both appellants gave evidence that at the time in question there was no furniture in the house.	They used some old curtains to make up a bed on the floor.	The appellant Pregelj was asked whether there were any lights on in the bedroom and he agreed there were.	He was asked why and his reply was	"I felt like having the light on".	He said there were usually lights all over the house.		Later he said "I leave the lights on or if it is off I usually like it when there are lights on.	It doesn't matter what we do." The appellant Wurramura gave similar evidence but said that they usually had the lights off and this was the first time they had the light on.	She said she forgot to put the lights off.

Both appellants agreed that there were no curtains in the window.

Both appellants said that they had taken precautions  not to be observed.	The appellant Pregelj said "We ,,ere behind the wall".

He was asked:-

Q.	Were you taking any precautions to ensure?
A.	Yes.
Q.	What precautions?

A.	The window may be - I can't remember how much space but we were behind that.

Q. Behind that. refer to the the room?

A.	Yes.
 What does "that" refer to?	Does that space from the window to the corner of

Later he said, "It was late at night and I took the precaution to get up against the side there in case anyone did walk or look through the windows."
The appellant Wurrarnura said also that they took precautions.
Q.	Had you tried to take any precautions to see that it could not be seen from the street of the footpath?
A.	Yes.	We were behind the wall.


The appellant Wurrarnura said that she was not aware they could be seen from the street.

It was not suggested however that Constable Dyer could not have seen what he said he saw.

From the evidence in the court below I conclude that the appellants could be seen by a person in the lane, that the lane was a public place and that the act of sexual intercourse performed by the appellants on that occasion took place within the view of a person in a public place within the meaning of S. 47 of the Summary Offences Act.


I conclude also from the evidence that the appellants were lawfully on the premises, that while they had the light on they took such precautions as they could to be concealed from public view, although in view of the position of the windows and the lack of curtains those precautions were not very effective and would not have obstructed Constable Dyer's view or the view of anyone else passing through the lane and passing opposite the windows.
I conclude also that in view of the description of the room and the position of the window they could not reasonably have believed that they could not have been seen.	Indeed the appellant Pregelj conceded as much when he said,

"I reckon maybe the copper saw us and took a walk outside and looked through our windows, day and night.	We would look out the window and we would see them or their wife bloody just having a good look through."

I conclude also in favour of the appellants that they had no intention of being or wish to be offensive.

In those circumstances is the behaviour of the appellants "offensive" within the meaning of the Act?

Little assistance can be gained from the dictionary meaning of the word "offensive" because it is plain that under the Summary Offences Act the word has a much more restricted meaning.	The O.E.D. for instance includes exp:::essions such as "hurtful," "harmful," "injurious," "displeasing," "annoying," "insulting".


As the Full Court of the Supreme Court of Victoria said in Anderson v Kynaston (1924) V.L.R. 214 at 217:


"That word must be considered  in connection with the associated words 'behave,' 'manner,' 'view or hearing,' and 'public place,' all of which suggest the application of what is the ordinary standard in criminal cases - that is, the 'external standard,' and that the section is dealing with a person's conduct in the external relations of life, and this view is supported by the consideration that sec. 25 and its associated sections are concerned with the preservation of order and decorum in streets and other public places, and with the punishment of 'police offences' committed therein.	It is suggested by the learned Chairman that 'offensiveness' sometimes includes that which is 'hurtful' or 'improper'.	This may be so, but care must be exercised and the context considered before a substitution  of either of these words for the word actually used is made.		As to the meaning of 'hurtful', it is now rare, and is in contexts other than the present - e.g., as to poisons, etc., being offensive to the stomach - and in any event sec. 25 seems to refer to something much more direct that conduct which may ultimately turn out to be in a broad sense 'hurtful' to a person's future disposition or character.		'Improper' has a much wider meaning than 'offensive', and, though generally what is 'offensive' is 'improper,'  it does not at all follow that what is 'improper' is 'offensive.'	It cannot be right that all conduct which a Magistrate considers blameworthy, and therefore improper, comes within the word 'offensive' in the section.		Otherwise it would have a very wide scope, and many persons whose conduct is in no ordinary sense 'offensive' would come within it."


Hence a wide variety of actions which many people would regard as offensive in the broad sense would not come within the scope of the Act.	Appearing in public in filthy clothing or exhibiting unpleasant personal habits would not normally come within the scope of the Act.	The Act has a


history based on maintennnce of public decorum.	Its application both in this instance and in other connected offences such as disorderly or indecent behaviour etc has been marked by the need to steer a course between acts which inhibit freedom of the individual and acts where the freedom of the individual impinges on the freedom of other members of the public not to be disturbed or interfered with or shocked by the behaviour of others.		It has been frequently said that liberty is not	licence; and where the actions of one person interfere with another person's liberty to go about his own business without being harassed or disturbed or embarrassed, the law intervenes.		But so much depends on circumstances.	Political activity, because of the desire of a democracy to allow vigorous dissent, may justify or at least protect from prosecution behaviour which might otherwise be considered offensive.	See Worcester v Smith (1951) V.L.R. 316: Ball v McIntyre (1966) F.L.R. 237.
Similarly eccentric conduct or conduct not normally
acceptable to many may not be offensive.	Hannaberry v Cowther (1945) V.L.R. 158.

In the case of Inglis v Fish (1961) V.R. 607 Pape
J. in a careful analysis of the	lements of the offences said at page 609:


"It is, I think, clear that whether behaviour of any kind can be said to be 'offensive' within the meaning of this section must depend to some extent upon where the behaviour took place, and the


circumstances in which it took place,	Conduct which might undoubtedly be described as offensive if it took place on a public street or footpath could hardly be said to be 'offensive' if it took place in the privacy of the front room of a house which abutted on to that street or footpath if the blinds were drawn so that it was not possible to see what was going on.•


Those last few words take on considerable significance in	his case.

Since the concept of offensive behaviour depends upon the circumstances in which it takes place there is no doubt in my mind that the circumstances must be looked at in a contemporary light.	By that I mean that what might  clearly be considered in one era to be offensi,ve might not be so considered in another.	One hundred years ago a person wearing the sort of bathing costume considered perfectly normal on Australian beaches today would have been instantly arrested and charged  not only under this section but probably under a number of others as well.	On the other hand this age is not necessarily so "advanced" (if that is the word) as it may think itself.	The conduct of many Elizabethan worthies and gallants, may well have rendered them liable to prosecution under the Act today;	and if, indeed, the behaviour of Sir Walter Raleigh was properly reported in Aubrey's "Brief Lives", (the "Swisser Swasser" incident) he would undoubtedly have been guilty of offensive or indecent behaviour in a public place even in our
so-called permissive society.	But his contemporaries
certainly seem to have regarded it as no more than an amusing interlude.


No doubt on the question of sexual mores the  present age is more tolerant than any in the last century; but there are obviously still limits to what the general public will stand.	Even in this day and age performance of the act of sexual intercourse in public would be considered by the normal reasonable citizen of Australia as offensive and offensive in the sense that some form of legal prohibition should occur.	This does not in my mind make the average Australian some form of narrow minded Puritan.	It merely means that he or she accepts that there are  boundaries (liberal though they may be) which for the sake  of themselves and their families should not be transgressed.

It is true that behaviour is not necessarily offensive because it offends a particular person.	The variety of personal idiosyncrasies are such that otherwise it would hardly be possible to walk down the street without committing some offence against a sensitive individual.
Shakespeare recognised this when he had Shylock say:


"Some men there are love not a gaping pig; Some that are mad if they behold a cat."
(Having some Scottish ancestry I indignantly refuse to read the next two lines.)
The law on offensive behaviour is neither for the unduly sensitive nor the totally permissive. It strikes a balance.


Although Mr Dowd for the appellant draws my attention to the fact that Constable Dyer said at first that he was offended and later said that he was "a bit annoyed", the ultimate test is objective and in my view the behaviour of the appellants comes with the definition given in Worcester v Smith (1951) V.L.R. 316 at 318 being,


"such as calculated to wound the feelings, arouse anger or resentment, or disgust, or outrage in the mind of a reasonable person."
Worcester v Smith (1951) V.L.R. 316 at 318.


There are obviously considerable mitigating circt.:.mstances and no-one denies that.		It was at night time and the appellants did not have a furnished  house or curtains to draw, or, I assume, any other room  to occupy.	I accept also, as I have said, that they did not intend to be offensive but, it seems to me that insofar as intent is required in the offence it is the intent to do the act complained  of rather than to offend.	Obviously there may be cases where an offensive act is committed unintentionally e.g., if in the course of some drunken stag party someone is stripped and pushed out into the streets.	In those circumstances the person concerned would have a defence that
..
he did not intend to be naked in a public place.	But intention to my mind goes no further than that and whether or not the behaviour is offensive is a matter to be determined objectively from the circumstances.	Deliberate intent to be offensive would, of course, normally be a factor increasing the penalty.

In this case the appellants chose to have sexual intercourse naked and with the light on at night in circumstances when in my view they knew or should have known that any passer by in the lane could have seen them.	They did not intend their behaviour to be offensive.	But it was within the meaning of the Act.	It is true they were in a private house.	But the Act clearly accepts that behaviour can be offensive if within the view of any person in any  road street thoroughfare or public place.	An Australian's home may be his castle: but if he choose to turn it into  some sort of wide screen entertainment  for the public he must accept the consequences.

This was not a case where the behaviour could only been seen by the use of some difficult or extraordinary means of viewing (See e.g Inglish v Fish supra); and no-one suggests that the average citizen must take extreme precautions to see that no-one looks through his windows.
The circumstances here are in my view far removed from the ordinary.
'...
 

I have considerable sympathy for the appellants and the offence here is plainly in the lower rank of such offences in all the circumstances.	The learned Stipendiary Magistrate recognised that and exercised his discretion in finding the offence proved but without proceeding to conviction placing the appellants on bonds for 6 months.	At the end of that period and assuming they have not been in breach of the bonds they will have no conviction recorded.
In my view he dealt with it in the correct manner. Both appeals will be dismissed.

