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REASONS FOR DECISION
(delivered 3 October 1986)


By Interlocutory Summons filed on 11 August the plaintiff seeks an interlocutory injunction. I heard the application on 15 September; I rule on it today.

The application arises in the following way. The defendant has a registered company charge over certain chattels of the plaintiff. It is also the mortgagee in
3 mortgages of certain lands owned by	the	plaintiff.	The
charge and  the mortgages secure three loans made from time to time by the defendant to the plaintiff.  The  plaintiff has defaulted in its repayments of those loans.  The defendant has taken steps to enforce its  rights  under  its


securities, by calling  up the loans.  By this application the plaintiff seeks to restrain the defendant from enforcing those rights until the hearing of this action in which the principal relief sought by the plaintiff is specific performance of a  contract it alleges it entered into with the defendant for the sale of land and cattle to the defendant.

The background to the application is set out in the affidavit sworn by Barry Utley on 6 August 1986.  Mr Utley and his wife are the sole shareholders in the plaintiff company and Mr Utley is a director of it.

Sunday Creek Station is in the Daly Waters  area. Mr and Mrs Utley bought the station in July 1981 for
$200000; they formed the plaintiff company to effect the purchase. They thought that the station would support a combined cropping and cattle enterprise; as there were no other farming enterprises in the Daly Waters region, it was to be a pioneering venture in that respect.

The plaintiff financed the purchase of the station, as follows: $50000 from the Utley's own resources, an $80000 by way of short-term loan from Elders, and $70000 by way of loan from the A.N.Z. Bank secured by a first mortgage. The plaintiff subsequently repaid the Elders' loan in full and
it has repaid some $20000 to the A.N.Z. Bank.  The A.N.Z. Bank as at September 1986 was owed some $80000 plus accrued interest.

The defendant is established under the Territory Development Act. Its general statutory charter is to assist in the development of industry in the Territory, including primary industry, by the provision of money, resources and advice.

In order to develop the agricultural side of its enterprise the plaintiff approached the defendant for finance. In late 1981  the  defendant lent the plaintiff about $79000 for the purpose of clearing and fencing certain land on the station, and planting the first crop. The loan was secured by a registered mortgage, and was to be  repaid by 6-monthly instalments of $8080..

In due course the plaintiff harvested its first crop: the 40 hectares yielded 64 tonnes of peanuts. However the plaintiff could not market the crop and eventually had to feed the peanuts to its stock.

The plaintiff nevertheless decided to clear a lot more land for agricultural purposes. In late  1982 it obtained a further loan of $130000 from the defendant to
purchase certain heavy plant and equipment to enable it to do so. This loan was secured by mortgages and company charges; it was repayable by annual instalments of $19380 commencing in October 1983. The plaintiff has not made any repayments in this loan.

Over the next few years it seems that the crops continued to be poor. In 1985 the sorghum crop did not do well. In 1985 the plaintiff obtained a third loan from the defendant; the amount was $38000, secured by a fifth mortgage. It was repayable by annual instalments of $1600, the first of which was due on 1 July 1986. There had  been the severe drought  in 1986.  The result of the bad years, the plaintiff says, is that it has been unable to meet the repayments to the defendant on the loans. At the moment it has repaid about $8500 in all and nothing at all for over
3 years. The total loan advances by the defendant amount to

$247810.03 made up as follows:-



1981
79810.03
1982
130000.00
1985
38000.00

247810.03



Taking into account the interest which has	accrued over	the	years,	the plaintiff's total indebtedness to the
defendant as at 31 July 1986 is calculated by the defendant to be $303597.61. The loans are quite long term; the plaintiff is in arrears in its repayments, as at 31 July 1986, in the sum of approximately $114700. The Valuer-General's valuation of the station as at December 1985 is $500000.

In November 1985 the defendant made clear to the plaintiff its concern about the plaintiff's default  in making the repayments of the loans. On 29 November 1985 the plaintiff saw the Minister then responsible for  the defendant corporation,  with  officers  of  the  defendant. Mr Utley says that at that meeting the Minister made the following oral proposal to assist the plaintiff in its financial difficulties; that:-

"{a) N.T.D.C. would buy three blocks of land which we were then in the process of sub-dividing {each being of approximately 6,000 acres) for one hundred and eighty thousand dollars {$180,000);
(b) refinancing of the balance of indebtedness of one hundred thousand dollars ($100,000.00).".


Mr Utley says that this was a definite proposal and he accepted it.









However that may be, the defendant investigated the
position	further.	On	6 January	1986	it	wrote	to	the

plaintiff	stating	that	the	Minister's	"proposal	[of
29 November	1985]	would not alleviate your position".

It set out the figures which led to that conclusion; it calculated the plaintiff's financial requirements, including the need to service its loan indebtedness, at $464,190. It then set out a proposal for the plaintiff's consideration as follows:-

"The revised proposal now being put· to you is that the NTDLC purchases the three agricultural blocks and also the remainder of Sunday Creek station, including cattle, but excluding NT Portion 2742, the fourth agricultural block, on the following basis:

NT Portions 2739, 2740, 2741
NT Portion 1336 (P/L 763) Cattle, say 1,000 head at $150

This would meet:
	The items listed earlier
	Repay BTEC Loan, 30/11/85
	Repay Elders Pastoral (at present secured by Stock Mortgage)
	Additional working Capital

 $180,000 250.000
150,000
$580,000


$464,190 26,000

27,500
62,310
$580,000

A further NTDC loan is not required. You will realise that final figures may vary from those used due to penalty interest, variation in road costs etc.
Please consider carefully the revised proposal and advise as soon as possible if you are  prepared  to  accept  it,  or
otherwise    your    reaction   to  it."
(underlining mine).
Mr Utley says that on receipt of that letter he contacted the then Minister for Primary Production in an attempt to have the original proposal of 29 November 1985 reinstated. His concern was that the offer of 6 January 1986:-

" involved our losing the use of the unsubdivided balance of the pastoral lease, being an area of seven hundred and fifty (750) square miles or thereabouts. [Portion 1336] I expressed my concern that this would make cattle operations difficult, as we would be unable to run a herd of any more than three or four hundred head on the remaining acreage. [Portion 2742] I also expressed concern that the price offered by N.T.D.C. in its 6th January offer for my cattle [$150000] was significantly below what I considered to be the market price.".


Mr Utley says that his initiative resulted in a further meeting, at Sunday Creek on 17 April 1986 attended by the then Minister for Primary Production and officers of the defendant. He says that the outcome of that meeting was a further proposal, made at the time by the Minister, which Mr Utley says he accepted. That offer, he says, was:-

"(a) N.T.D.C. would buy the three sub-divided blocks previously referred to [Portions 2739, 2740 and 2741] for one hundred and eighty thousand dollars ($180,000.00);
	N.T.D.C. would buy the fourth sub-divided block (which contained our homestead and most of the improvements) of approximately 13,000 acres [Portion

2742] for a price of two hundred and ninety thousand dollars ($290,000.00);

	We would be left with the balance of the pastoral lease of approximately 750 square miles [Portion 1336] and all the cattle, and would also be entitled to lease back the homestead block [Portion 2742] at an annual rental equal to 3% of the purchase price thereof being an amount of approximately eight thousand seven hundred dollars ($8,700.00);


	We would also have an option to re-purchase the homestead block [Portion 2742] within 5 years for two hundred and ninety thousand dollars ($290,000.00) together with an interest component.".



However, on 14 May 1986 the defendant wrote to	the plaintiff as follows:

"I refer to recent discussions at Sunday Creek concerning your above loans.

The	matter	has now been reviewed by the
Minister	for Communications Corporation).
 Business,	Technology		and (responsible	for	this

The Minister has instructed that you are to be again offered the proposal approved by the NTDC Board and outlined in the NTDC letter of 6 January 1986. The proposal is summarised as follows:
NTDLC to purchase:
NT Portions 2739, 2740
& 2741
$180,000
Pastoral Lease
$250,000
Cattle (1,000 head at $150)
$150,000

$580,000

To be applied:

Payout NTDC Loans 30/4/86 ANZ Term Loan - arrears
 

$275,000
$20,000
Water Resources Loan
	Arrears Creditors

Overdue lease payment (header)
Sub-division costs
	Survey
	Lease Premium
	Internal Road Repay Elders (secured by

Stock mortgage) Balance - Working Capital
 
$6,000
$38,000
$29,000
$10,800
$18,750
$100,000 (max)
$41,000
$12,950
$580,000

You will realise that final figures may vary from those above due to penalty interest, variation in road costs, etc.

The Minister confirms the previous Board decision that should you not accept this proposal your loans are to be called up.

Therefore I must advise you that unless you accept the above proposal within 14 days of the date of this letter, action to call up your loans will be commenced." (underlining mine).


On receipt of this letter, Mr Utley says, he arranged for his then solicitor Mr Norman to write to the defendant seeking in effect that the proposition he says was made to the plaintiff on 17 April 1986 proceed. On 29 May 1986 Mr Norman wrote to the defendant as follows:-

"I act for Mr	and	Mrs B. UTLEY	of	Sunday	Creek Station, N.T.
They are concerned over your letter to them of	the 14 May 1986.
As an alternative to the proposal contained in that
file_0.bin


letter	I	am	instructed	to	inform	you clients would consider the following
 that !!!Y
	NTDC to purchase Portions 2739, 2740,	2741 and 2742;


	Portion	2742	to be leased to my clients @

5% of the purchase price ($290,000).
If this is acceptable then the proceeds will enable Mr & Mrs UTLEY to construct the 2½ km access road from the existing access road to Portions 2740 and 2741, plus paying the premium ($18,750) on the 4 blocks.

I am instructed that my clients' proposition was deemed eminently sensible by the then Minister for lands at a meeting held on the 17 April 1986.

Your	early	reply (underlining mine).
 would	be	appreciated."



Mr Utley says that he had a meeting with the current Minister for Primary Production shortly afterwards, on or about 30 May 1986, "to try to get them to renew the 17th April offer". The portfolio had changed hands since
17 April. He says that the current Minister "favoured the 17th April offer" and said that he would contact  the Minister responsible for the defendant and "get back to me".

On or about 2 July 1986 Mr Utley says that the defendant's chairman told him:-


"You've got no our 14th May will be called
 
alternative but to	accept offer	or else your loans
up. ,1.


This is denied by Mr Ryan, the acting chairman at the	time, in his affidavit.







On or abut 14 July 1986 the defendant served on the plaintiff formal notices of default dated 2 July 1986, stating that the plaintiff was in default under the mortgages, giving it 7 days to pay the arrears and  putting it on notice that:-

" should you fail to  pay the said arrears within the aforesaid period the whole of the principal and interest then outstanding shall immediately become due and payable AND:

	You are hereby required to quit and deliver possession of the said property on the expiration of the said further period of SEVEN (7) days, and
	The sale of the said property will be effected.".



The defendant also served on the  plaintiff on that day notice of its intention to seize the chattels which were subject to the company charge, by reason of the plaintiff's default in repaying the loan monies secured by the charge.

On 22 July 1986 the plaintiff purported to accept the defendant's offer of 14 May 1986 set out on pp.8 and 9 hereof. Mr Utley denies that that offer had been orally withdrawn at a meeting in Katherine on 17 July 1986. He states:-
"At	no	time N.T.D.C.'s
communicated writing.
 has 14th to me
 any
May either
 revocation	of
offer		been orally	or		in






The plaintiff is ready, willing and able to perform all of its obligations under the 14th May document from N.T.D.C.".


The plaintiff issued a writ on 8 August 1986 seeking specific performance of the contract "constituted by a written offer from the defendant dated 14th May 1986 and a telexed acceptance thereof dated 22 July 1986".

Against that background, I turn to consider the plaintiff's application for an interlocutory injunction to protect its position pending the hearing of its suit for specific performance.

It is common ground that the letter of 14 May 1986 constitutes an offer and not a mere invitation to treat; and that if that offer was still open as at 22 July, the acceptance by the plaintiff on that date was valid in form.

It is also common ground that if there is a binding contract between the parties, one of the obligations of the defendant thereunder, part express and part implied, is that the defendant will not enforce its securities against the plaintiff pending the completion of the sale.

Further, it is common ground that if the documents of 14 May 1986 and 22 July 1986 constitute a concluded contract of sale, that contract is of a type which will be ordered to be specifically performed, as a matter of course.
Further, it is common ground that if the documents of 14 May 1986 and 22 July 1986 constitute a concluded contract of sale, that contract is of a type which will be ordered to be specifically performed, as a matter of course.

The plaintiff does not contend that the various Ministers who were involved in discussions acted as  agents of the defendant, so as to bind the defendant; it contends that the involvement of the various Ministers was such as to make it reasonable for the plaintiff not to accept the offer made to it on 14 May, until 22 July.

The plaintiff's case is that the offer of 14 May was still open when it purported to accept that offer on
22 July; alternatively, the plaintiff contends that if the offer of 14 May had ceased to be open, there is a serious argument that the offer was renewed prior to 22 July, and it accepted the renewed offer.

It is clear enough, I think, that the various proposals which emerged from meetings and discussions with the Ministers, as related by Mr Utley, were no more than proposals for consideration and investigation by the defendant. There is no suggestion that the defendant made any offers to the plaintiff other than its clear written offers of 6 January and 14 May and what Mr Utley contends







was a renewed oral offer	in	the	same	terms	as	that	of
14 May.


I consider that from the plain meaning of the language used in the offer of 14 May, and (if it were necessary to consider them) from the circumstances in which that offer came to be  made  the  "matrix  of  facts"  as Lord Wilberforce    put   it   in   Prenn v Simmonds  (1971)
3 All E.R. 237 at p.239 - it is clear that the offer was intended to remain open  only  for 14 days from its date. That is to say, the offer expired on 28 May. While  the letter  made  it  perfectly  clear that at the expiration of
14 days the defendant would pursue its rights under its securities, I consider that it also is quite clear that the offer expired at that time. No doubt a careful  draftsman may have inserted in the final paragraph the words "this offer will lapse and" after the word "letter", but the language actually used is clear enough in its context, to convey that meaning. The calling up of the loans is completely inconsistent with the offer remaining open. The final paragraph of the letter of 14 May cannot be construed as meaning, as the plaintiff suggested it might, that once the calling up of the loans had been formally instituted
as was in fact done by the notices of 2 July - it would then, and only then, become too late to accept the offer. Since the offer of 14 May was open for only 14 days, it







follows that I consider that it is clear that no  contract was entered into on 22 July as alleged by the plaintiff in its Statement of Claim and there is no serious question  to be tried on that issue.

Further, I consider that the language used in the letter written by Mr Norman on 29 May indicates clearly and unequivocally that a counter-offer was being made by the plaintiff. That letter constitutes an implied rejection of the offer of 14 May.  It matters not that the counter-offer in fact was in the terms of the earlier proposal of
17 April. What is important is that Mr Norman's letter consisted of a counter-offer and not, for example, a mere request for information.

I am not able to place any weight on the alleged conversation on or about 2 July between Mr Ryan and
Mr Utley, as deposed to by Mr Utley. that	Mr Ryan	thereby	renewed	the
 The plaintiff contends defendant's	offer	of
14 May, and therefore a!'.y {earlier) rejection of that offer by Mr Norman's counter-offer of 29 May may be  disregarded. In my opinion any such renewal of an offer must itself meet the requirements of the Statute of Frauds, to  be enforceable; those requirements were not met in this case.



'


I should say that if I am wrong on the question of the proper construction of the letter of 14 May, and  no limit on the time within which the offer was to be accepted was therein specified, with the result that the offer should be treated as being open for a reasonable time, I consider that the period of some 10 weeks which elapsed between offer and acceptance was not unreasonable when viewed against the background of the history of the transactions between the parties.

I	note that before the acceptance was forwarded on
22 July, notices calling up the loans had been served on the plaintiff; by  Mr Utley's account that service was effected on 14 July and accordingly the  default  period  elapsed  on
21 July, that is to say, prior to the acceptance being forwarded on 22 July. In view of the fact  that  the defendant had caused notices calling up the loans to be served on the plaintiff by 14 July (by Mr Utley's  account) it must  have been clear to the plaintiff when it purported on 22 July to accept the offer of 14 May that the defendant was then no longer minded to proceed with its offer.

The	defendant appears to contend that its offer of
14 May was in any event expressly revoked	by	letter	dated
3 June signed by Mr Dempsey, an officer of the defendant; see para.18 and annexure  11 D 11       to  Mr Dempsey's  affidavit of
10 September. However, the state of the evidence at present is such that I cannot find that the letter of 3 June ever came to the attention of the plaintiff or its solicitor. In view of the other findings however, the question of revocation of the offer by the letter of 3 June is not relevant.

In the result, I do not consider that the plaintiff has shown that there is a serious question to be tried in this case. Accordingly the relief sought must be  refused. If there were a serious question to be tried I consider that the balance of convenience would come down on the side of granting the relief sought.  There appears to be an excess of assets over liabilities and the financial position of the defendant as creditor would be adequately protected, while on the other hand the consequences to the plaintiff of the enforcement of the securities would be extremely serious. However, that question does not arise; the plaintiff does not meet its first hurdle.

The application by the plaintiff is refused.





