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No. 207 of 1986
 






THE QUEEN AGAINST
ANTHONY JOHN CAVIT
Stipendiary Magistrate EX PARTE
RICHARD JOHN GRIFFITHS


Coram: RICE J.



REASONS FOR JUDGMENT
(delivered 7 May 1986)

This is the return of an order nisi for a writ of mandamus directed to Anthony John Cavit, Stipendiary Magistrate, sitting as a Court of Summary Jurisdiction at Darwin on 17 March 1986 on the hearing of an information by Leonard David Pryce as informant charging Richard John Griffiths as defendant with (inter alia) the crime, commonly termed "Cause dangerous act", under s.154 of the
Criminal Code ("the Code").	(The underlining is my emphasis throughout these reasons.)	Precise particulars of the alleged offence were not before me.

Section 154 provides:


"154.(1)	Any person who does or makes any act or omission that causes serious danger, actual or
,,	2


potential to the lives, health or safety of the public or to any member of it in circumstances where an ordinary person similarly circumstanced would have clearly foreseen such danger and not have done or made that act or omission is guilty of a crime and is liable to imprisonment for 5 years.

	If he thereby causes grievous harm to any person he is liable to imprisonment for 7 years.


	If he thereby causes death to any person he is liable to imprisonment for 10 years.


	If at the time of doing or making such act or omission he is under the influence of an intoxicating substance he is liable to further imprisonment for 4 years.
	Voluntary intoxication may not be regarded."


In the circumstances of the present case the maximum penalty for this offence is imprisonment for 9 years since circumstances of aggravation under sub-section (4) are
alleged.


At the hearing before the learned Magistrate, counsel for the defendant requested the learned Magistrate to exercise his discretion pursuant to s.121A of the Justices Act to hear and determine the matter summarily, as the defendant consented to that course.

Section 121A provides:-


"121A.- (1)
where -
 Subject to sections 121B and 122A,
	a person is charged before the Court with an indictable offence;
	in the opinion of the Court, the charge is_not one that the Court has






jurisdiction, apart from this section, to hear and determine in a summary manner;

	the evidence for the prosecution is, in the opinion of the Court, sufficient to put the defendant on his trial;


	the Court is of the opinion that the case can properly be disposed of summarily;
	the defendant consents to it being so disposed of;


	in the case of an offence relating to property - the value of the property does not, in the opinion of the Court, exceed

$2,000;

	in the case of an offence relating to a vehicle - the value of the vehicle does not, in the opinion of the Court, exceed

$10,000;	and
	in the case of an offence relating to property and a vehicle - the value of the property does not, in the opinion of the Court, exceed $2,000 and the combined value of the property and the vehicle does not, in the opinion of the Court, exceed $10,000,

the Court has jurisdiction to hear and determine the charge in a summary manner, and pass sentence upon the person so charged.
(lA)	Subject to sub-section (lB), a person the subject of a charge referred to in sub-section (1)(a) being dealt with in the manner referred to in sub-section (1) and who, in respect of the charge, is represented by a legal practitioner, may, at any stage of the proceedings relating to the hearing of that charge, plead guilty to that
charge.
(lB)	The Court hearing a charge being dealt with in the manner referred to in sub-section (1) shall not, in respect of that charge, accept a plea of guilty under and in accordance with sub-section (lA) from the person the subject of that charge unless it is of the opinion that it is proper to do
so.
	Where a person is convicted of an offence by virtue of this section, the Court shall not impose a penalty that is greater than imprisonment for 2 years or a fine of $2,000.




	In this section -


'Court' means the Court constituted by the Chief Magistrate or a Stipendiary Magistrate;

'property' means money and personal property, but does not include a vehicle;	and
'vehicle' means -

	any means of conveyance that runs on wheels;	or


	a boat, launch, yacht, raft or barge."


The learned Magistrate intimated that he had reservations about his jurisdiction in the light of the wording of s.3(2) of the Code.

Section 3. provides:-


"3.(1)	Offences are of 3 kinds, namely, crimes, simple offences and regulatory offences.

	A person charged with a crime cannot, unless otherwise stated, be prosecuted or convicted except upon indictment.


	Unless otherwise stated, a person guilty of a simple offence or a regulatory offence may be summarily convicted.


	An offence not otherwise designated is a simple offence."


Put shortly, the learned Magistrate considered that since the Code was designed to codify the whole of the criminal law and since it was not "otherwise stated" in
s.154 that a person charged with a crime under that section could be dealt with summarily, the defendant, who was before



him on information, could not be prosecuted or convicted before him except upon indictment.

After short submissions the matter was adjourned to
19 March 1986 for full argument on the point and the defendant was remanded in custody.

On 19 March 1986 the informant's counsel submitted that the learned Magistrate had jurisdiction pursuant to s.121A of the Justices Act to deal with the matter in a summary manner.	Counsel for the defendant adopted the submissions of counsel for the informant in full.	The matter was canvassed again on 20 March 1986, and on 21 March 1986 the learned Magistrate ruled that he did not have jurisdiction to deal summarily with any "crime" under the Code pursuant to s.121A of the Justices Act (with the exception of "crimes" under s.186 and s.188 of the Code both of which contained the phrase "upon summary conviction" and thus satisfied the phrase, "unless otherwise stated", in
s.3(2) of the Code.)


The learned Magistrate published reasons for his decision on 26 March 1986 and further remanded the defendant in custody for the fixing of a date for a preliminary hearing of the charge, presumably anticipating an indictment.



The matter first came before me on 24 March 1986 on an ex parte application by the informant for an order nisi for a writ of mandamus and after hearing submissions I adjourned the matter for further argument in the light of the published reasons for decision.	On 26 March 1986, after hearing further submissions by counsel for the Informant, I granted an order nisi returnable before me on 2 April 1986.	On that date the parties were represented by counsel, Mr. Tiffin appearing as amicus curiae but, by consent, opposing the making of the order absolute.	Mr.
Ellis appeared for the Informant in support of an order absolute and Mr. Barbaro, who played no active role in the proceedings, represented the defendant and identified himself as supporting the making of the order absolute.	I do not propose dealing with the respective arguments of counsel, but I shall attempt to deal with the points that were raised and which I considered to be of assistance in the course of these reasons.

At first sight, sub-section (2) of s.3 would seem to indicate that, "unless otherwise stated", a person charged with a crime must be proceeded against upon indictment only.	Carried to its logical conclusion, this would mean that "unless otherwise stated", a person, following arrest and charged with a crime under the Code could only be prosecuted in a Court of Summary Jurisdiction
upon indictment.



I am of the opinion, however, that s.3(2) must be read as having application only after committal proceedings have been had and an ex officio indictment has been signed by a Crown Law Officer or some other person appointed in that behalf by the Administrator in Council,.£!:, whether the accused person has been committed for trial or not, after a Crown Law Officer has signed an ex officio indictment, since an indictment under the Code can only derive its origin from either s.298 or s.300.

Section 298 provides:-


"298. (1)	When a person charged with a crime has been committed for trial and it is intended to put him on his trial for the crime the charge is to be reduced to writing in a document that is called an indictment.
(2)	The indictment is to be signed by a Crown Law Officer or some other person appointed in that behalf by the Administrator in Council."

Section 300 provides:-


"300.	A Crown Law Officer may sign an indictment against any person for any offence whether the accused person has been committed for trial or not."



The detailed procedure relating to indictments is catered for in the Code by Division 2 of Part IX and spans ss.298 to 314 (both inclusive). By s.314 these same



provisions relating to indictments apply to complaints preferred against offenders upon their trial before Justices of the Peace, but because of archaic usage or a gap in this section, complete sense cannot be made of it.

Section 314 provides as follows:-


"314.	The provisions of this Division relating to indictments apply to complaints preferred against offenders upon their trial before justices of the peace in order to (sic.) their summary conviction of a crime."

Whatever word or words have been omitted from the section by the oversight of the printer or otherwise, could well have had some significance in the present case because of the concluding words, namely "their summary conviction of a   crime".	(My emphasis.)	As the provision stands, however, I derive little assistance from it except that there is implied recognition by the Code of "complaints" in summary trials before Justices of the Peace.

Under the same Part of the Code, namely Part IX.,

s.295 deals with jurisdiction and s.296 deals with preliminary proceedings on charges of crimes.	In my opinion, these two sections, in combination, provide the
nexus between the Code and Courts of Summary Jurisdiction when dealing with preliminary proceedings in the nature of the examination and committal for trial of persons charged



with crimes;	but s.295, in its own right, also vests jurisdiction in both the Supreme Court and in Courts of Summary Jurisdiction "with respect to the trial of offenders" ••. "in the laws relating to the constitution and jurisdiction of those courts respectively."

S.295 provides:-


"295.	The jurisdiction of courts of justice with respect to the trial of offenders is set forth in the law relating to the constitution and jurisdiction of those courts respectively."

While this section has application to the Supreme Court as well, it clearly declares, in effect, that the jurisdiction of Courts of Summary Jurisdiction which are constituted under the Justices Act have their constitution and jurisdiction "with respect to the trial of offenders" confirmed by the Code.

Section 296 provides:-


"296.	The practice and procedure relating to the examination and committal for trial of persons charged with crimes are set forth in the laws relating to justices of the peace and their powers and authorities."

This section accordingly declares, in effect, that the practice and procedure relating to the examination and





committal for trial of persons charged with crimes are the same as those under the Justices Act.	Moreover, the powers and authorities of Justices of the Peace under that Act apply in relation to preliminary proceedings before them when dealing with persons charged with crimes.

It is necessary, therefore, to turn to the Justices Act to see exactly what "powers and authorities" and what "practice and procedure" apply in preliminary proceedings of persons charged with crimes.	First of all, indictable offences are dealt with in Part V of the Justices Act.
Under Division I of Part V the procedure to committal is contained in ss.l00A to 119 (both inclusive).	In particular, s.l0l(a) provides that an information may be laid before a Justice in any case where any person is suspected to have committed any indictable offence
whatsoever within the Territory. section provides:-
 The relevant part of that

"101.	An information may be laid before a Justice in any case where -
	any person is suspected to have committed any treason, felony, or indictable misdemeanour, or other indictable offence whatsoever, within the Territory;	or

"

Even though the Code has abolished the terms "treason", "felony" and "indictable misdemeanour", and even



though the term "indictable offence" is not defined either by the Code or the Justices Act, it is, in my opinion, clear that under the Justices Act "indictable offence" means an offence for which the offender is liable to be brought to trial on indictment and includes all offences described as "crimes" under the Code.

In my opinion, the procedure laid down by s.101 of the Justices Act not only preserves the pre-Code procedure for the laying of informations for indictable offences eventually triable under the Criminal Law Consolidation Act which were committed before the commencement date of the Code but also caters for the procedure to be adopted for post-Code offences by the all-embracing term "or other indictable offences whatsoever".	The section thereby catches all offences which are indictable whether described in the Code as "crimes" or described as indictable offences and lays down that they are to be instituted in a Court of Summary Jurisdiction by an information.

Under Division 2 of Part V of the Justices Act provision is made under ss.120 to 133 (both inclusive) concerning both the "practice and procedure" and the "powers and authorities" of a Court of Summary Jurisdiction in relation to those offences triable under s.120 and s.121A, and those under ss.186 and 188(2) of the Code by virtue of s.131A of the Justices Act.



Section 120 provides:-


"120.	Subject to this Act, the Court constituted by a Magistrate or by 2 or more Justices has jurisdiction to hear and determine in a summary manner a charge in respect of an offence against section 210, 219, 221, 224, 227 or 229 of the Criminal Code, or an attempt to commit such an offence, where the value of the property involved does not exceed -

	in the case of the Court constituted by a Special Magistrate - $400;	and
	in the case of the Court constituted by 2 or more Justices - $10."


Those crimes specifically mentioned in s.120 of the Justices Act viz. offences against ss.210, 219, 221, 224,
227 or 229 of the Code where the value of property involved comes within the prescribed monetary limits are by force of that section, cognizable by Courts of Summary Jurisdiction. All of them are required to be initiated by "an information" under s.101.	The Justices Act has accordingly specifically endowed Courts of Summary Jurisdiction with power and authority to hear and determine these offences in a summary
way.


Sections 45, 46, 186 and 188 which are all designated as crimes by the Code all contain the phrase "upon summary conviction";	but in every case that phrase is used merely to prescribe a lesser maximum penalty than would otherwise apply upon indictment.	Because the legislature has chosen to specify certain penalties "upon summary



conviction" does not, in my opinion, impinge upon the efficacy of s.121A of the Justices Act which can only be invoked (inter alia) "where - (e) the defendant consents to it being so disposed of";	whereas a charge under ss.45 and 46 of the Code can only be prosecuted "summarily" with the consent of both the Attorney-General and the accused
person (s.47(1));	and charges under ss. 186 and 188 of the Code can be dealt with by a Magistrate without the consent of the defendant.

In my opinion, what is of particular significance as demonstrating the interaction between the Code and the Justices Act are ss.131A and 132 of the Justices Act.

"131A.	(1)	The Court constituted by a Magistrate has jurisdiction to hear and determine in a summary manner a charge in respect of an offence against section 186 or 188(2) of the Criminal Code.

(2)	The Court shall not hear and determine in a summary manner a charge referred to in sub-section
(1) if it is of the opinion that the charge should be prosecuted on indictment.

132.	A conviction under this Division shall have the same effect as a conviction upon an indictment for the same offence would have had."

The same concept is inherent in s.120 of the Justices Act, namely to give Courts of Summary Jurisdiction (including 2 or more Justices) power to deal summarily with certain common offences (but which are nonetheless crimes) within relatively low jurisdictional limits as to amount, without the consent of the defendant being required.
(s.122).



On the other hand, s.121A is available to cater for more serious crimes and the Court must be constituted by the Chief Magistrate or a Stipendiary Magistrate whose jurisdiction is circumscribed not only by the conditions precedent created by the section itself but by ss.121B and 122A as well.

Leaving aside for the moment s.121A, all other indictable offences are to be dealt with by way of committal proceedings and it is not until a person charged with an indictable offence is committed for trial that an indictment can be laid (s.298).	It is only at that stage
or in the event of an ex officio indictment under s.300 that
s.3(2) comes into operation.	Until one or other of those events occurs, every indictable offence is subject to the provisions of the Justices Act.

Returning then to s.121A, just as the specified offences under s.120 are cognizable by a Court of Summary Jurisdiction, so too, if the requirements of s.121A are otherwise satisfied, the indictable offences coming within the purview of that section are also cognizable by a Court of Summary Jurisdiction even though they are crimes under the Code since the stage has not been reached where a person suspected of a crime has been committed for trial or been the object of an ex officio indictment.


'
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Express "power and authority" is vested in a Court of Summary Jurisdiction to deal with such cases as come within the ambit of that section subject to the consent of the defendant and the Court of Summary Jurisdiction eventually assuming jurisdiction having regard to ss.121B and 122A.	If the Court decides not to assume jurisdiction then express power is given to commit for trial, in which event an indictment can then be laid under s.298.




By s.106A of the Justices Act a Court of Summary Jurisdiction has power to accept a plea of guilty to a charge on information cognizable by it under s.120 of the Justices Act; and under sub-s.(2)(b) "the procedure and powers of the Court shall be the same, and the provisions of this Act shall apply, as if the charge were a complaint for a simple offence under this Act".

Likewise, under s.125 of the Justices Act, when a Magistrate proceeds to dispose of a case under s.121A, identical provisions to s.106A(2)(b) have application by virtue of ss.(2) of s.125.

Thus, once an information has been laid for an offence which comes within the purview of either s.120 or s.121A, and the Court proceeds to dispose of it summarily, then the procedure and powers of the Justices Act apply "as





if the charge were a complaint for a simple offence" under that Act.

It is the combined effect therefore of ss.295 and
296 of the Code which reduces a charge of an indictable offence, initiated by an information, to a simple offence if disposed of by a Court of Summary Jurisdiction bound as it is by the added limits to its jurisdiction imposed upon it by the Justices Act.

It is because of this statutory metamorphosis by which the charge is relegated to being, in effect, a simple offence under the Code, that, in my opinion, s.3(2) has no immediate application to either s.120 or s.121A of
the Justices Act; and that it is not until "a person charged with a crime has been committed for trial and it is intended to put him on his trial for the crime" (in contradistinction to a simple offence) that an indictment under s.298 of the Code can come into existence unless as an ex officio indictment under s.300.	Accordingly, in my opinion, s.3(2) of the Code is designed to ensure that a person charged with a crime ("unless otherwise stated" in the sense of not otherwise rendered a simple offence by the effect of s.106A(2)(b) or by s.125(2) of the Justices Act) cannot be prosecuted or convicted except upon indictment under ss.298
or 300.



In other words, I am of the opinion that s.3(2) of the Code in no way derogates from the efficacy of the existing provisions of the Justices Act and is not inconsistent with its true purpose and intent.

For the sake of completeness, I have not found it necessary to consider the applicability or otherwise of the definition of "indictment" contained in s.17 of the Interpretation Act viz. "indictment includes information". In my view, this definition neither adds to, nor detracts from, the conclusions I have reached.

The Court will make absolute the order nisi for a writ of mandamus directed to the respondent, Anthony John Cavit, Stipendiary Magistrate, directing him to proceed with the hearing and determination in the Court of Summary Jurisdiction at Darwin according to law in which Leonard David Pryce is Informant and Richard John Griffiths is the
defendant.

