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OF THE NORTHERN TERRITORY OF AUSTRALIA
No.366-369 of 1985



THE QUEEN
AND

KEITH WILLIAM PARNELL


Coram:	Kearney J.



RULING ON ADMISSIBILITY OF EVIDENCE
(reasons delivered 28 May 1986)


On 21 April 1986 an Indictment was presented against the accused charging in the alternative offences of aggravated sexual assault and aggravated assault under ss 192 and 188 respectively of the Criminal Code.	He pleaded not guilty to those charges.

Counsel for the accused, Mr Norman,	then applied for a voir dire under s.26L of the Evidence Act to determine the admissibility of certain evidence which the Crown proposed to introduce in the trial.	I granted the application.

In the proceedings on the voir dire, I heard evidence from 8 witnesses including the accused.	On 23 April I ruled


on the admissibility of the evidence in question.	I said that 1 would	ublish the reasons for the ruling after a jury had been empanelled and delivered its verdict.	The verdict was returned on 19 May.	1 now publish these reasons for the ruling made on 23 April.


Mr Norman submitted that evidence of two sets of admissions by the accused, upon which the Crown proposed to rely, were inadmissible in the trial before the jury, because they were not made voluntarily.

The first set of admissions is contained in a record of an interview of the accused by Detective Constable Moseley at the Berrirnah Police Station on Thursday 25 July 1985.

The Crown alleges that the accused was the person who assaulted one Kirn Lawlor in Woods Street in Darwin on the morning of Sunday 21 July 1985.	At the time he was aged 16 years.		The defence to this allegation is, Mr Norman says, that the accused was not the attacker.	The accused testified to the effect that he was home at Ludmilla at the time.	In support of his account I heard evidence from his mother, brother and sister.

Mr Norman argued that the record of interview was inadmissible in evidence, for the following reasons:-
	The admissions therein by the accused, a juvenile, were mdde because his will was overborne by the behaviour towards him of Detective Constable Moseley and Detective Senior Constable Tilbrook prior to the interview commencing on 25 July 1985.


	In support of that primary submission, if the alibi evidence of the members of the Parnell family is accepted, then not only was the victim necessarily mistaken in identifying the accused as her attacker, but further, the admissions by the accused in the record of interview detailing how he carried out the assault, must be false, as he alleges they were.	That is, the

admissions are fabrications and, Mr Norman submits, this supports the accused's account that he made them only because his will was overborne by the Police.

I inquired of Mr Norman whether, if this submission of involuntariness did not succeed, he was also seeking to have the document excluded from evidence in the exercise of the Court's discretion; he stated that he was not.

The second set of admissions sought to be excluded are contained in a conversation, between the accused and
Ms Louise McKenna, a Community Welfare Officer shortly prior to the Police interview.	Mr Norman contends that these admissions by the accused are inadmissible in evidence because they were involuntary.
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I deal first with the question whether the record of intervie:¼· should be excludeci from evidence.	I bear in mind that the onus lies on the Crown to establish on the balance of probabilitie thut any admissions were voluntary.

I deal first with the alibi evidence because, accepting the reason the defence adduced this evidence on the voir dire, it is necessary to decide whether the admissions were false, before weighing the evidence (including the matter of false admissions) relating to the alleged overbearing of the accused's will by the Police.

Mr Norman called the accused, his mother, brother and sister; the effect of their evidence was that the accused  had been drinking heavily with his brother, Duane, on Saturday night, 20 July, before being brought home, where he "slept it off" until waking on Sunday morning  at a time after the offence had been committed.

I consider, however, that the evidence of the members of the Parnell family is far from satisfactory and in some respects it is internally contradictory.	For example, there is the question whether Mrs Parnell slept on the night of Saturday 20 July.	Mrs Parnell testified that she did not sleep at all that night, being too distressed by the appallingly drunken state of her son, the accused, who, she said, was asleep, snoring loudly on the "sick bed" in her
bedroom.	She said that she spent the night sitting in her chair in the lounge room, or pacing thE hcllway and the bedroom.	The accused's brother Duane Parnell testified that he came back to the house at midnight on Saturday to have something to eat.	He testified that the house was then in darkness, no one was in the lounge room or kitchen, and everything was very quiet.	The accused's sister,
Judith Parnell, testified that she had returned home between 2.30-3.00am on the Sunday morning.	She said that she saw her mother asleep on her (mother's) bed in the bedroom in which she said, the accused was also sleeping; she said she heard no noises from anyone in the house, while getting herself ready for sleep in the lounge room.

Other details of the alibi evidence are also unsatisfactory.	The accused testified that after his brother Duane had brought him home on Saturday night about 9.30pm he had a shower, but could	remember nothing further before getting himself a drink of water on Sunday morning. Mrs Parnell said that her son came home on the Saturday night and helped himself to a meal of curried chicken and rice.	She said it was only after that, that he became ill and went to the shower.

Further, the accounts of the accused, Judith Parnell and Mrs Parnell of their movements during the crucial early hours of the Sunday morning about 6.30am, when the assault occurred, vary considerably.	I deal with these seriatim.
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The accused gave evidtnce that:-


	he was sitting at the table drinking water;



	his mother was sitting in her lounge chair, facing the T.V. and with her back to him;



	his sister Judith was out of his sight, but he knew she was lying on the couch because he could hear her voice;


	when he came into the room, his mother was telling his sister of his drunkenness during the night;


	after his drink of water he went back to sleep in his room; and


	that he could not remember speaking to his mother that morning.


Mrs Parnell gave evidence that:-


	her other daughter, Natalie, was also present and awake that morning;


	Natalie and Judith were both criticizing the accused for his drunken behaviour;
	the accused had asked her for money for a coke or an iced coffee wh n he get up that morning, but that she had told him to "suffer"; and


	they were all sitting in the lounge talking together;


Judith Parnell gave evidence that:-


	when she woke up on the couch, her mother and the accused were already in the lounge room;


	The accused was sitting on the couch;



	only the accused their mother and herself were in the conversation, that is, no mention was made of Natalie.


These inconsistencies can of course be explained by the failings of the human memory and the way the evidence was elicited.	They do not necessarily indicate false testimony. Looking at the evidence as a whole, however, I do not accept the alibi evidence; I am not satisfied by that evidence that the accused was at home early on that Sunday morning.	I consider that the accounts of the accused being seen in a drunken sleep during the night were concocted  to protect hirr,; and that the events in the house said to have occurred
in the early Sunday morning either did not take place, or did not take rlace at that time.	In short, I do not accept as credible witnesses, the members of the Parnell family insofar as they seek to provide an alibi for the accused.



Mr Norman had sought to establish the alibi, and so the falsity of the admissions, in order to buttress  the accused's account that his will was overborne by the Police. Since I reject the evidence of the alibi, this buttress must necessarily fall away.	It is thus unnecessary to consider the question of what weight should  be given to the admissions proved to be false, when considering the question whether the will of an accused  has been overborne.	There are cases where free and voluntary, but false, confessions have been made.	However, though  it is true that a person may confess falsely, though voluntarily for a variety of reasons, in the circumstances of this case, I may well not have been satisfied as to the voluntariness of the admission in the record of interview, had I not rejected the alibi evidence.	A major reason for excluding admissions not shown to have been made freely and voluntarily is the concern that they may be false; and had I been satisfied as to the alibi, and thus as to the demonstrated falsity of the admissions, that fact, coupled with the accused's evidence  as to his will having been overborne by the Police, may well have prevented my being satisfied that the admissions were made


voluntarily.	Of course, so far as concerns the question whether the admissions were false, it is pertinent to note that several of the admissions which the accused says he simply made up, reveal details of the offence which he  agrees were not suggested to him by the Police, and which in fact correspond with the evidence of the victim in the committal proceedings.

For present purposes, it is sufficient to say that I am not satisfied with the alibi evidence, so it does not serve to bolster the case on involuntariness in the way Mr Norman seeks.

I turn next to consider Mr Norman's submission that the Crown has failed to prove that the will of the accused was not overborne and that his admissions to the Police were voluntary.

The evidence of Detective Constable	,oseley and Detective Senior Constable Tilbrook shows that at about 9.00am on Thursday 25 July, they went to the home of the accused, to inquire about his movements on the previous weekend.

I accept their evidence that the accused agreed to assist them with this inquiry and willingly returned with them to Berrimah Police	tation.	There is conflicting




evidence as to whether Mrs Parnell wished to come with her son to the Police Station but that iE of no consequence on the present issue.

After leaving the accused's home and prior to returning to Berrimah, Detective Moseley who was driving, detoured into the Darwin city area, and in particular, along Woods Street, where the assault was alleged to have taken place. Both detectives testified that nothing was said during this detour, either between themselves or to the accused, and that the sole purpose of this detour was to familiarize Detective Tilbrook with the scene of the offence.	The accused, on the other hand, testified that during this detour in the car he was grabbed around the neck by Detective Tilbrook and the following exchange occurred (transcript, p.64):-


"Tilbrook:

Accused: Tilbrook:

Accused:
 
Do you remember anything happen here on the Sunday morning?
No, I don't know nothing.

My friend, tell us, why don't you just tell us?	Why don't you tell us what happened here?
I don't know nothing, I don't know what you're talking about.".



After they arrived at Berrimah Police Station the accused said that while he was in the interview room, Detective Moseley said to him (transcript, p.65):-
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"'Did you call her a cunt or a slut?'	And ••. kept on hassling  and say "Why don't you tell us that you did it?" and I just kept saying "I don't remember nothing, I didn't do nothing.".


Then at transcript p.65:-


"Q.	Why did you say you did it when you hadn't?

	Because I was sick and tired of getting hassled.

Q.	Sorry?
A.	Hassled.
Q.	What hassled?
... .
A.	Hassling me and say 'you did it' and that
n



And later at p.66:-


"Q.	So can you give any explanation to the court as to why you said you did attack the lady?

A. Just - I don't know - just woke up in the morning and starting giving me hassle and all that. Just said it .••
Q.	Sorry?
A.	Just thought I'd make a statement.	I just wanted to get out of there.

Q.		Can you remember what sort of things Detective Moseley was saying?

A.		'Did you hear anyone scream out the window and that?'	I said 'No'.	'Did you punch her in the head?' (inaudible).".


The accused said that out of the 2 hours or so which elapsed between his arrival at Berrimah Police Station and
Louise McKenna seeing him there, he spent about 1 hour on his own.


Detective Moseley on the other hand said that she was with the accused in the interview room for 5 or 6 minutes and their only conversation was the following (transcript p.10) :-


"I asked him about being at CES earlier in the week - if he had been there, and he said he had.	I asked him why he went there, and he said to see about a job.	I asked him if he got a job, and he said no he didn't, but he had to go back in a couple of weeks time.
Then I asked him if he wanted a cup of coffee which he did ...•.


If the accused's allegations were true, or might reasonably be true they would warrant my finding that the accused, as a juvenile, was intimidated  to the extent that he later made admissions simply in order to be free of the police who were intimidating him; or, at the least, in those circumstances I could not be satisfied  that the admissions to the Police were made voluntarily.	However I do not accept the account of the assault in the car on the journey to Berrimah Police Station, given by the accused.	It is denied by both Detectives Moseley and Tilbrook; I had ample opportunity to observe both police officers, and the accused when they gave their evidence.	I have no hesitation in
accepting the account put by the police officers as being the correct &cc0unt of what happened botl, in the Police car and later at Berrimah Police Station.	I consider that the accused fabricated his account of the assault in the car, and the later "hassling" by Detective Moseley in the interview room.	I did not find him a witness worthy of belief.	I should add that no point was taken on the manner in which the record of interview was conducted.	The accused had requested that a Welfare Officer, one Charlie King, his "case worker", be present during the interview.	Efforts were made to locate Mr King.	Telephone calls revealed that he was unavailable and so eventually Ms McKenna, a senior community welfare worker, came instead.

The evidence indicates that Ms McKenna was present simply to comply with s.25 of the Juvenile Justices Act, presumably as a person of "good repute" in terms of s.25(1)(d)(iii).	It appears that little or no explanation was given to the accused for Mr King's absence, nor was any positive effort made by Ms McKenna to assist the accused in preparing for the police interview that she knew was about to commence.	The accompanying of juveniles during police interviews was not, it appears, a normal part of
Ms McKenna's duties.	However no point was taken on this, or any other aspect of the manner in which the interview was conducted.
It follows from my finding as to the respective credibility of the 2 Police witneicscs &nd the accused, that I consider his will was not overborne, and I am satisfied that the admissions in the record of interview were made freely and voluntarily, and the document is therefore admissible in evidence.

I turn now to the second admission upon which the Crown proposes to rely, and which Mr Norman contends is inadmissible because it is not shown to have been made voluntarily.	This involves a conversation between
Ms McKenna and the accused, prior to the record of interview commencing.

Ms McKenna, a welfare officer and qualified psychologist, testified that she went out to Berrimah Police Station to sit in on the interview with the accused.	She arrived about 11.30am.	She spoke briefly to Detectives Moseley and Tilbrook and then went to the interview room where she was alone with the accused with the door closed.
She had not previously known the accused, though she knew he was 16 years old.	Her testimony continued (transcript,
p. 42) :-


"Q.	Did you speak with him?
A.	Yes, I did.
Q.	Can you tell us what was said?
A.	I asked him what the hell he'd been doing and he informed me - his word - I can't remerr.ber	j f he usEcd 'bashed' or 'assaulted' but he said  that he'd  bashed a girl.

Q.	Was there further conversation?

A.	I then asked him when this had occurred, I think - I then asked him whether he'd been drinking and he informed me that he had.	I also asked him where it occurred and he told me: 'In town'.	I then said the it was rather silly, or: 'When did you get out?' and he told me 'On the Friday' and I then said: 'It was rather silly, what you did', then the - both police officers returned to the room, and that was the end of the conversation.•.


Ms McKenna said she then remained present during the whole of the ensuing Police interview.	She said she read through the record of the interview, as did the accused,and signed it as complete and correct.	In cross-examination she was asked (at transcript p.47):-

Q.	Your opening words were, were they not 'What the hell have you been up to?'

A.	That's correct.
Q. As a psychologist what sort of effect do you think that would have on a young man of 16 - not one to inspire confidence is it?

A.	Not particularly.".


Mr Norman submits that the admissions in this conversation have not been shown by the Crown to have been made voluntarily.	Mr Norman relies again upon the alibi


evidence to show that the admissions were false, thus buttressing the evidence uf the accu ed that he had earlier been grabbed around the neck by Detective Tilbrook and verbally "hassled" by Detective Moseley.	On that factual basis, Mr Norman submits, by the time Ms McKenna had arrived at the Police Station, the accused had already made up his mind to "confess" simply in order "to get out of there".	So far as the alleged involuntariness rests on these matters of fact, this submission fails, for the same reasons that the attack on the voluntariness of admissions in the record of interview failed.

Mr Norman submits that the attitude  and behaviour  of Ms McKenna were such that she gave the accused no reason to have any confidence in her.	The submission was that the independent person required by s.25 of the
Juvenile Justice Act to be present during the interview has to be such that an accused can feel confidence in that person; Ms McKenna in Mr Norman's submission, was not there in the interview room simply "as a piece of furniture".	Her actual attitude was such, in his submission, that she may "just have been another policewoman coming into the room".

Mr Norman also submits that Ms McKenna was a "person in authority" with respect to the accused, in the sense that that expression is used in Ibrahim v R (1914) A.C. 599.	I consider that that is correct and it is clear that when the
file_3.bin




accused responded to Ms McKenna, he believed that she had a
'
degree of power over l,im.


I consider that a person attending under s.25, particularly a professional welfare worker, might well carry out the following  functions to fulfill the duty of protection and support required of such a person:-

	If the juvenile is not under arrest, inform him that he may leave if he wishes.


	Ensure that the juvenile understands that he does not have to say anything, without first obtaining legal advice, and that anything he says may be used in court.


	Support the juvenile throughout the ensuing interview to ensure that he is not frightened into making damaging admissions or into certifying that the record is accurate if it is not.


	Make notes of everything said and done, when and by whom.


The accused has been convicted of offences in the past and has spent time in prison.	Indeed, he was released only on
19 July, two days before the attach occurred.	There is no


doubt that he understood the role of Ms McKenna, who was th re in lieu of his caseworker Mr King; he believed that she was there to look after his interests.

I consider that there is nothing in their conversation or in Ms McKenna's behaviour which provides any foundation for a suggestion that his admissions to her were prompted by fear of prejudice or hope of advantage held out by her.	But that is not the end of the matter.	MacPherson v R (1981) 37 ALR 81 makes it clear that admissions are not made voluntarily if they are obtained from an accused by any matter that has overborne his will, including intimidation. In July 1985, the time of this conversation, the accused, a part-Aboriginal, was aged 16 years.		The Juvenile Justice Act recognizes the inherent vulnerability of all juveniles, in provisions such as ss 25 and 34.		It is, by the statute, no function of the person present at an interview pursuant to s.25 to take any part in the investigation of the offence or to have any interest in its outcome.	Ms McKenna's opening question to the accused was completely inappropriate to the functions such a person should carry out, and should never have been put.	Where an admission is procured or influenced by improper conduct by the person to whom it is made, that is a circumstance relevant to the question whether the admission was voluntary; see Cleland v The Queen (1983) 57 A.L.J.R. 15 at p.22, per Deane J.	When Ms McKenna arrived, the accused had been on his own for over 2 hours in


the Police interview room.	He believed she had come in his
.		interest&; he	as entitled by l&w to have scmeone presEnt by whom he would feel supported and protected.	In the
particular circumstances of the case including the relative positions of Ms McKenna and the accused, the fact that he was 16, the time he had spent at the Police Station, his proper expectations of Ms McKenna, and her actual behaviour on meeting him, I am not satisfied that his admission in response to her opening presumptory and improper question was not given because he suddenly felt intimidated.	I am not satisfied that his will was not at that time overborne by her and his admission voluntary.	I consider therefore that evidence of his admissions to Ms McKenna is inadmissible on the trial.

Mr Norman put his case purely on the basis that the admissions to Ms McKenna were not shown to be voluntary.	He did not seek to have the admissions rejected in the exercise of the Court's discretion, should his submissions on voluntariness have failed.	But I should say that I consider that for the Crown to seek to introduce into evidence admissions separately made to a person present at an interview in fulfillment of the mandatory requirement of
s.25 of the Juvenile Justice Act, strikes at the foundation of the system for the protection of juveniles instituted ·by
s.25.	It is to turn that system on its head, to pervert its whole purpose.	I think it is strongly arguable that in

	these circumstances it would be both unfair to an accused to use such adJnissions against him and, further, evidence of

those admissions would also be excluded because public policy requires that the protective mechanisms of the Juvenile Justice Act not be subverted in this way.	However as I say, the discretionary aspect of exclusion was not argued before me and I express no concluded opinion on the matter.

I should add that I do not consider that Ms McKenna's behaviour infected the voluntariness of the accused's later admissions to the Police; this was not argued before me.

The foregoing are the reasons for the ruling on 23 April that the record of interview of 25 July 1985 was admissible in evidence on the trial, and the admission made to
Louise McKenna on that day was not admissible.
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