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IN THE SUPREME COURT
OF THE NORTHERN TERRITORY OF AUSTRALIA
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In the matter of the TAXATION (ADMINISTRATION) ACT
AND:

In the matter of an agreement made between:

GEORGE KAILIS LIVERIS AND:
FLORENCE LIVERIS


AND BETWEEN:
GEORGE KAILIS LIVERIS
First Plaintiff

AND:
FLORENCE LIVERIS
Second Plaintiff

AND:
LIVERIS NOMINEES PTY LTD
Third Plaintiff

AND:
COMMISSIONER OF TAXES
Defendant


CORAM:	ASCHE CJ

REASONS FOR JUDGMENT
(Delivered the 21 day of April 1989)


It is convenient to commence this judgment with the Statement of Agreed Facts (hereinafter called "the Statement") settled between the parties together with the questions sought to be answered by the Court.


n


A.
(i)









(ii)
 
STATEMENT OF AGREED FACTS FOR DETERMINATION BY THE COURT

The parties admit the following facts:-

George Kailis Liveris and Florence Liveris both of 6 Murray Street, Darwin in the Northern Territory of Australia, building contractor and married woman respectively were, at all material times, proprietors of Darwin Town Area Lease No. 1055 comprising Lot Numbers 1650, 1651 and 1654.	The said Lease was converted to an estate in fee simple with the first and second plaintiffs as proprietors as Tenants in Common in equal shares.

Liveris Nominees Pty Limited is a company duly incorporated in the Northern Territory of Australia whose registered office is situate c/- Graham Backman & Associates, Schombacher Building, 62 Smith Street, Darwin.	At all material times the first and second plaintiffs were the sole directors and shareholders of the company.

(iii)



(iv)
 The said George Kailis Liveris and Florence Liveris were married at the Church of England in Darwin on the 8th May 1948.

There was born to the first and second plaintiffs the following children of the marriage:
(a)	Andrew Anastasis Liveris, born on the 1st March 1950;

(bl	Maria Brotherton (nee Liveris) born on the 20th October 1952;

	Angela Marshall (nee Liveris), born on the 10th March 1955;

'






(v)





(vi)







(vii)




(viii)




(ix)






(xl







(xi)
	 Kerry Mallis (nee Liveris) born on 16th January 1958; and


	Michael Anastasis Liveris, born on 24th August 1959.


The 3rd plaintiff accepted a position as trustee of the G.K. & F. Liveris Foundation, a unit trust, on the 18th December 1981 as evidenced by a Deed of Trust dated the 18th December 1981.

The first and second plaintiffs executed a Deed dated the 15th January 1982 described as a "Maintenance Agreement", sections 4 and 86 Family Law Act (Commonwealth)".	The defendant has at all times denied and continues to deny that the Agreement constitutes a maintenance agreement for the purposes of the Family Law Act.

The second plaintiff, Florence Liveris, executed and affidavit verifying the said agreement on the 15th January 1982.	The defendant only admits that the affidavit was executed.

The first plaintiff, George Kailis Liveris, executed an affidavit verifying the said agreement on the 15th January 1982.	The defendant only admits that the affidavit was executed.

A Memorandum of Transfer transferring Lots 1650, 1651 and 1654 to Liveris Nominees Pty Limited pursuant to the said Deed was executed on the 15th January 1982.	The defendant only admits that the transfer was executed.	The Deed was registered pursuant to section 86 on the 15th day of January 1982.
On the 29th January 1982, the plaintiffs through their solicitors, Messrs Waters James & O'Neil forwarded the Memorandum of Transfer, a sealed copy of the said Deed, a copy of the affidavits referred to in paragraphs (vii) and (viii) to the defendant with a request that the documents be stamped 'exempt' from stamp duty.
On the 19th February 1982 a letter was received from the defendant advising the
plaintiff's solicitors that the Memorandum of Transfer would be stamped as a conveyance transfer under item 5(i) of the Stamp Duty Act at a value to be assessed by the Valuer-General and that, in addition, the said Deed called a Maintenance Agreement would be stamped as a Deed assessed at $5.00.

	On the 5th May 1982 a Notice of Assessment was received by the plaintiffs' solicitors Messrs Waters James & O'Neil from the defendant assessing the market value of the property to be transferred at $535,000 as at the transfer date, and assessing stamp duty on the said transfer to be

$14,050-00 and, in addition, on the said Deed called a Maintenance Agreement, at
$5-50.
	On the 13th May 1982 by letter written by Messrs Waters, James & O'Neil to the defendant, formal objection to the assessment of the defendant was made setting out the basis of objection.


	By letter dated 22nd April 1983 from the defendant to Messrs Waters James & O'Neil disallowance of the objection was made.


	The duty so assessed was paid without prejudice to these proceedings.


B.	Questions for determination by the Court are:-

	Is the Deed of the 15th January 1982 by the first and second plaintiffs a maintenance agreement for the purposes of the Family Law Act and is the Memorandum of Transfer of the 15th January 1982 an instrument executed for the purposes of such an agreement?


	If yes, is section 90 of the Family Law Act as in force on the 15 January 1982 valid in its application to the stamp duty or other duties or charges imposed on those documents under the law of the Northern Territory of Australia?

DATED this 31 day of March 1989."
It will be noted that Question B(ii) involves a matter arising under the Constitution or involving its interpretation.	I am assured that the appropriate notices under s.78B of the Judiciary Act have been sent to all State Attornies-General and to the Federal Attorney-General and that none wish to intervene.	I therefore proceed with the matter.

S.90, as in force at the time of the execution of the Deed referred to in paragraph A (vi) of the Statement read as follows:-

"SECTION 90 INSTRUMENTS NOT LIABLE TO DUTY
90	A maintenance agreement, or a deed or other instrument executed by a person for the purposes of such an agreement or for the purposes of, or in accordance with an order under, this Part, is not subject to any duty or charge under any law of a State or Territory or any law of the Commonwealth that applies only to or in relation to a Territory."


The Deed referred to in paragraph A (vi) of the Statement is Exhibit A, and is made between the husband and wife.	It recites that they were married on 8 May 1948 and "desire to enter into this agreement to make provision for the various matters herein agreed to in consideration of their natural love and affection for each other".	It then sets out the names and dates of birth of the children of the marriage (c.f. paragraph A (iv) of the Statement) and describes the property of which the husband and wife are the
registered proprietors.	See also paragraph (i) of the Statement which gives the additional information that they are proprietors as tenants in common and equal shares.	The Deed then continues:-


"NOW THEREFORE THIS AGREEMENT WITNESSETH AS FOLLOWS:-

	The parties shall continue to live together in mutual love and respect.


	The husband confirms his obligations to maintain the wife and the children in the manner appropriate to their station in life and consonant with his love and affection for them.


	Both the husband and the wife shall at all times have the joint custody, guardianship and control of such children still residing in the matrimonial home.


	To make provision for the family, the husband and wife shall transfer the property to Liveris Nominees Pty Ltd as trustees of the

G.K. & F. Liveris Foundation, and the husband and wife shall execute a Memorandum of Transfer of the property under the Real Property Act in favour of Liveris Nominees Pty Ltd forthwith for the purposes of giving effect to this agreement."


The Deed is headed as follows:-




"FAMILY LAW ACT (COMMONWEALTH)
Sections 4 & 86 Maintenance Agreement"
As I have commented in an earlier ruling in this case, (17/2/88) the fact that the Deed was registered pursuant to
	of the Family Law Act as a maintenance agreement does not prevent the Court from examining whether it is in fact such.	Nor, of course, does the fact that it is described in the heading as a maintenance agreement under the Act.	The question must be determined by examining the Deed in the light of the definitions supplied by the Act.	These definitions have since, in part, been amended - although I do not think to any relevance on this question.	However I proceed under the Act as it stood on the date of the registration of the Deed which was 15 January 1982.	At that time the definition of "maintenance agreement" was as follows:-


	'Maintenance Agreement' means an agreement in writing made, whether before or after the commencement of this Act, between the parties to a marriage, being an agreement that makes provision with respect to financial matters, whether or not there are other parties to the agreement and whether or not it also makes provision with respect to other matters, and includes such an agreement that varies an earlier maintenance agreement;".



"Financial matters" is defined as:-

	'Financial Matters', in relation to the parties to a marriage, means matters with respect to


(al	the maintenance of one of the parties;
(bl		the property of those parties or of either of them; or
(cl	the maintenance of children of the marriage;".
I say at once that clauses 1, 2 and 3 of the Deed of 15 January 1982 cannot in my view come within the definition of "financial matters".

Clause 1 merely recites that the parties shall continue to live together in mutual love and respect.	While that is a desirable state of affairs it does no more than express an intent that the marriage continue.	No doubt in a very broad sense it may be argued that mutual love and respect imply a promise to maintain each other; but that obligation is recognised, within defined limits, by s.72 of the Family Law Act whether or not mutual love and respect prevail.	At most, and so far as any legal obligations are concerned, Clause 1 can go no further than s.72.	Merely to set out that obligation does not thereby make provision for financial matters or make the Deed a matter "with respect to" the maintenance of one of the parties.

So also Clause 2, which, for some unexplained reason is confined to the husband, is merely declaratory; and, so far as the children are concerned, goes beyond what would normally be his statutory duty to maintain them.		At the date of the Deed they had all attained adulthood.	S.73 confines the obligation to maintain children to children who have not attained the age of 18 years.	S.76(2), however, provides that, "subject to sub-section (3)" an order shall not be made for the maintenance of a child who has attained
the age of 18 years and an order for maintenance of a child ceases to be in force when the child attains the age of 18 years.	S.76(3) then provides certain exceptions, but nothing is shown to suggest that any of these children come within s.76(3), as being a child over 18 who requires maintenance to complete his or her education, or being a child mentally or physically handicapped.	It is true that the High Court in Dougherty v Dougherty (1987) 163 CLR 278 has held that there may be circumstances in which an adult child may intervene in proceedings between his or her parents with respect to property, but again no suggestion is made here that any such situation exists.	By Clause 2 the husband also confirms an obligation to maintain the wife, but it is not suggested that she needs maintenance at this stage, and again it is necessary to draw attention to the terms of s.72 which casts defined limits on the obligation of either spouse to maintain the other.

Clause 3 is clearly inoperable, at least so far as the Family Law Act is concerned, because of s.61(2) which prohibits orders for custody, guardianship of or access to children over 18.

The plaintiffs must therefore necessarily rest their argument on clause 4.	That clause commences with the words "to make provision for the family".	The word "family" is a "popular loose and flexible expression not a technical
term" (per Wright J. in Price v Gould (1930) 143 L.T. 333. His Honour in that case goes on to say that:



"It	has been laid down that the primary meaning of the word 'family' is children, but that primary meaning is clearly susceptible of wide interpretation, because the cases decide that the exact scope of the word must depend on the context and the other provisions of the will or deed in view of the surrounding circumstances."




On the other hand in Bowlas v Bowlas (1965) 1 All ER 803 at 806 Scarman J. delivering the judgment of the Divisional Court saw the act of marriage as marking the advent of a new social unit - the family.

In the context of this Deed I consider that the expression "family" in clause 4 includes husband, wife and children.	I think one may for this purpose look at
Clauses 1, 2 & 3 which, however ineptly expressed, recognise an interaction between husband, wife and children as a family unit.	Furthermore in the discretionary trust, of which Liveris Nominees Pty Ltd is the trustee, the husband, wife and all the children are mentioned as unit holders.
Clause 4 of the Deed recites that the husband and wife shall execute a Memorandum of Transfer of the property to Liveris Nominees Pty Ltd "forthwith for the purpose of giving effect to this agreement".	The transfer to that
effect was duly executed by the parties on 15 January 1982 is Exhibit "C".


While one must acknowledge and lament the loose and unsatisfactory phraseology contained in the Deed, its purpose is sufficiently clear to give it operation as a Deed under seal.	That purpose is to transfer certain designated property of the spouses to a trustee to hold that property for the benefit of the family, being the husband, wife and all the children.

Therefore, within the definitions of the Act, the Deed makes provision "with respect to" financial matters, financial matters meaning, inter alia, matters with respect to the property of the parties.	In my view it must be regarded as a "maintenance agreement" within the meaning of the Act, and the transfer executed as a result must be regarded as "a deed or other instrument executed for the purposes of such an agreement", within the meaning of s.90.

It is submitted that it cannot be shown that this Deed arises out of any duty by either spouse to maintain the other; and that the existence of such a duty is necessary
before the Deed can be regarded as a maintenance agreement. I do not accept that.	It is not what the definition sections say; and the use of the word "maintenance" in the expression "maintenance agreement" need not connote a duty to maintain in the sense used in s.72.	Many such agreements are postulated on rights or claims to property under s.79; or are settlements of both maintenance and property.	The width of the definitions is in my view deliberate, to encourage settlement rather than court disputes as part of the general conciliation policy of the Act.	See, for example, Parts II and III.

Gibbs CJ observes in Gazzo v Comptroller of Stamps (1981) 149 CLR 227 at 232 that the definition is "very wide in its scope and includes many agreements that could not be described as maintenance agreements in the ordinary sense". At p. 233 His Honour gives an instance of the spouses agreeing to sell the matrimonial home and divide the proceeds equally.	That sort of transaction does not in itself connote a duty to maintain.	See also p. 263, where Aickin J. after referring to the definitions of "maintenance agreement" and "financial matters" says,

"An	examination of the interaction of those two definitions demonstrates that the prima facie operation of the expression 'maintenance agreement' is extremely wide and goes far beyond what would be the ordinary meaning of the term 'maintenance agreement' as between the parties to a marriage, whether in respect to a period when the marriage was still on foot or in respect to a period after the marriage had been dissolved."
It seems to me that the Deed is a transaction which clearly arises out of the marital relationship: being a rearrangement of an asset in which both parties have interests and being formed to change the nature and scope of those interests.	It does not seem relevant that the arrangement vis-a-vis the parties restricts rather than increases or enhances those interests.	The agreement is still "made between the parties" and "makes provision for financial matters whether or not it also makes provision for other matters".

It has been tentatively suggested, to avoid what might be seen as unjustifiable excesses of a literal reading of these definitions, that some degree of marital estrangement must be shown to be present at the time of execution of a maintenance agreement (c.f. Wade (1982) CCH 1009).	I cannot see anything in the provisions of the Act to substantiate this, and any such requirement could lead to undesirable refinements of what degree of estrangement is necessary, or might even encourage some sort of deception of the Court.	The argument is, I think, connected with another, which is that there must necessarily be some brake on what appear to be very wide literal meanings: and that brake can be found by looking at the spirit and intendment of the Act.		The suggestion is that it could never have been intended to extend the benefits of s.90 to agreements made between married persons which did not arise out of contested
proceedings between them; ergo, the irrational meaning should be rejected in favour of a more realistic solution. See e.g. the remarks of Gibbs C.J. in Cooper Brookes (Wollonqong) Pty Ltd v Federal Commissioner of Taxation (1981) 147 CLR 297 at 304.	But there is nothing absurd or irrational in the concept that happily married spouses may take advantage of the provisions of the Act insofar as those provisions may apply to them.	It may well be argued that, as part of the general philosophy of the Act as set out in s.43, the legislature may have wished to facilitate agreements of this nature between the parties which might help "to preserve and protect the institution of marriage" and give "protection and assistance to the family".
(S.43(al and (bl l.


The definition of "matrimonial cause" includes (dl proceedings between the parties to a marriage for ... the registration of a maintenance agreement".	Such "proceedings" which are defined as "a proceeding in a court" are sufficiently achieved under s.86(1) by registration "in any court having jurisdiction under this Act".	If it were, therefore, necessary to link the agreement to a proceeding in a court, the link is there; without any suggestion that a condition precedent of such proceeding is some element of marital discord.
Mr Pauling Q.C. for the Commissioner of Taxes submits that parliament could never have intended the wide results that might flow from a literal interpretation of the definitions.		He may well be correct in submitting that there must be something more than a merely incidental connection between the marriage and a particular property transaction.		An agreement by spouses to purcha.se shares jointly or to lend money jointly to a third party may be transactions which are not "with respect to" the property of the parties: or may not be transactions which arise out of the marital relationship; though the circumstances would need to be considered in every case.	But it  is  not necessary to decide in this case how far or near the boundaries must be drawn.	Insofar as Mr Pauling suggests that in this case there is no substantial connection between the Deed and the marital relationship I must disagree.	The Deed is between the parties only, it makes provision for the "family", which in the context includes the husband and the wife, and it contemplates the transfer of the property to a trustee for the benefit or presumed benefit of the husband wife and children.	Save for the trustee, no parties outside the immediate family are involved.	As a rearrangement of marital assets it seems to me a transaction which arises out of the marital relationship or is at least sufficiently connected with it to bring this agreement within the class of agreements contemplated under the Act as a "maintenance agreement".	Further than that I need not go.
On a constitutional argument, Mr Pauling makes the rather courageous submission (in view of certain dicta in Gazzo's case (1981) 149 CLR 227) that once s.90 had been held not to be a valid law of the Commonwealth vis-a-vis the States (Gazzo's case) it must be held not to be a valid law with respect to the Northern Territory.	He submits that on a proper construction of s.90 the intention of Parliament was to legislate to exempt the specified instruments from duties and charges Australia-wide (including Territories) or not at all.	I think that argument must fail for three reasons:-



	Although it is correct that in Gazzo's case the High Court were determining whether s.90 of the Family Law Act was sufficiently within federal power to apply to stamp duty imposed by a State on transfers of land executed in accordance with orders under Part VIII of the Family Law Act, it would be surprising if the High Court had not at least commented on the fact that their reasoning embraced duties imposed in all parts of Australia (i.e. including the Territories).	The specific answer given by the High Court was that "s.90 in its attempted application to stamp duties imposed under the Stamps Act (Victoria) on transfers of land executed by a person in accordance with an

order under Part VIII of the Family Law Act 1975 is not a valid law of the Commonwealth".	(See
p. 280).


	Mr Pauling relies on the comments of Windeyer J. in Spratt v Hermes (1965) 114 CLR 226 at 278 where His Honour says,


n	in my view when the Parliament makes a law intended to be of general application throughout the whole of the Commonwealth and its Territories it does so in the exercise of all powers it thereunto enabling.	If the law be within power under s.51 it will, by the combined effect of that section and of s.122, be law in and for States and the Territories alike.	If it be invalid as beyond
s.51 then, in the absence of a clear indication
that it should nevertheless apply in the
.
Territories, it will I consider fail altogether of effect.	Whether a particular Act is intended to extend to the Territories, or to a particular Territory, as well as to the States then becomes a question of construction to be resolved either by its express provisions or by its intendment as revealed by its scope and nature".
The short answer to Mr Pauling's submission, and well in accordance with what His Honour Windeyer J. is saying, is that it seems clear that
s.90 does express a clear intention that it should nevertheless apply to a Territory.	It uses the terms "any law of a State or Territory or any law of the Commonwealth that applies only to or in relation to a Territory".

	In Gazzo's case both Gibbs C.J. and Aickin J. express unequivocal opinions of the validity of

s.90 so far as it applies to a Territory.	At p.232 Gibbs C.J. says:-

"In so far as s.90 exempts instruments from a duty or charge under a law of a Territory or a law of the Commonwealth it is clearly valid".

At p.266 Aickin J. says:-


"Section 90 of the Family Law Act, so far as presently material, purports to ensure that certain instruments executed by married or divorced persons pursuant to an order of the Family Court shall be exempt from duties imposed upon them by State or Territorial laws.	Section 122 of the Constitution leaves no doubt as to the validity of that





provision so far as laws of the Territories are
concerned
 ...".



While it seems that no other judge specifically addressed the question, it is equally true that no other judge specifically dissented from those observations; and one might reasonably assume that the two dissenting judges (Mason and Murphy JJ) would have agreed (and, of course, gone further).	In those circumstances, and although it may be that the observations of Gibbs C.J. and Aickin J. were, strictly, obiter dicta, as Mr Pauling urges, I am not disposed to be as bold as Mr Pauling would wish me to be, to disagree with those observations; particularly because, if I may say so with very great respect, it appears to me that the observations are correct.

I therefore answer the questions asked in the Statement as follows:-

B(i)	Is the Deed of 15 January 1982 by the first and second plaintiffs a maintenance agreement for the purposes of the
Family Law Act and is the Memorandum of Transfer of 15 January 1982 an instrument executed for the purposes of such an agreement?
. '
I


Answer.	Yes




B(ii)  If yes, is s.90 of the Family Law Act as in force on 15 January 1982 valid in its application to the stamp duty or charges imposed on those documents under the law of the Northern Territory of Australia?

Answer.	Yes.


Although it seems that certain results flow from those answers in respect of the pleadings between the parties I have not, as I understand it, been asked to resolve those matters other than by answering the questions posed in the Statement.

I therefore give liberty to apply on such further proceedings or orders as as may be sought consequentially.

The defendant must pay the costs of these proceedings.

