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IN THE SUPREME COURT
OF THE NORTHERN TERRITORY OF AUSTRALIA
Nos 120-123 of 1988
 




IN THE MATTER OF the Justices Act

AND IN THE MATTER OF appeals from convictions and sentences by the Court of Summary Jurisdiction at Tennant Creek

(Nos 120, 122 & 123 of 1988) BETWEEN:

JAMESON HAYWOOD JABARULA, PETER CORBETT JABARULA and CLARRIE HAYWOOD JAMBAJIMBA
Appellants
AND:
RODERICK POORE
Respondent and
(No.121 of 1988) BETWEEN:
LENNIE CORBETT JABARULA
Appellant
AND:  TREVOR BELL
Respondent

CORAM:	Kearney J.

REASONS FOR DECISION
(delivered 9 June 1989)

This case is reported only in so far as it deals with the excuse of provocation under s.34(1) of  the Criminal Code.
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[A Police constable and Councillor Ron Larry from the Ali Curung Aboriginal settlement were in a Police vehicle at night on the road from Ali Curung to Wycliff Well, to check on infringements of the Liquor Act. They signalled an oncoming vehicle to stop. It went past them. They turned and followed it. As it came slowly to a stop they saw 2 men jump out. The constable drove slowly some 9 metres off the road. He saw only 1 man. The other man had in fact tripped and fallen. Unknown to the constable his
vehicle	struck	the	fallen	man,	the	appellant Haywood.		The Magistrate found:-
 Jameson


"Thereafter, an incident developed that can only truly be described as being a riot with the constable and the council member, Mr Larry, being both violently assaulted and beset for some considerable time by each defendant in turn and that the defendant, Jameson Haywood, at one stage used a piece of broken bottle which did not make contact with anyone and on another occasion, a file. He wielded the file and hit Mr Larry on the head with it."


The four defendants, all passengers in the car and "skin" brothers of Jameson Haywood, and all from Ali Curung, were convicted for assaulting the constable and the councillor. They appealed.

His Honour set out the facts and continued:]

The submissions to the Magistrate: provocation


Mr Lindner then addressed his Worship. He submitted that the appellants should be acquitted because provocation in terms of s.34(1) of the Criminal Code had been squarely raised on the evidence, and the respondents had failed to negative it beyond a reasonable doubt as required by law. Accordingly, he submitted, the appellants were all excused from criminal responsibility for their acts, by s.34(1). Ms Kerr joined in that submission. It is important to note that this was the only submission made by defence counsel; it concedes the assaults alleged against the appellants but seeks to excuse their criminal responsibility for those assaults by reason of provocation.

It is clear that there had to be sufficient evidence of each of the matters in paras (a)-(f) of s.34(1), except (d), to raise the excuse of provocation as a live issue; see Da Costa v The Queen (1968) 118 CLR 186 at p.202, per Windeyer J. What was required was evidence yielding a credible narrative of events, suggesting provocation in terms of s.34(1); a case fit for consideration by the Court, one where it might reasonably be found that provocation operated. Evidence of the commission of a provocative act does not of itself raise fqr consideration the issue of provocation - see Lee Chun-Chuen v The Queen (1963) 1 All ER
73	at	p.79.	Once provocation was properly raised, it was
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for the prosecution to prove beyond	reasonable	doubt	that the	assaults	were unprovoked: see Moffa v The Queen (1977)
138 CLR 601 at p.612 per Gibbs J; and Code s.440(1).


The excuse of provocation is set out, as far as is relevant for present purposes, in s.34(1) of the Criminal Code, viz:-


"34.	PROVOCATION, &c.

	A person is excused from criminal responsibility for an act or its event if the act was committed because of provocation upon the person ••• who gave him that provocation provided -
	he has not incited the provocation;


	he was deprived by the provocation of the power of self-control;


	he	acted	on the sudden and before there was time for his passion to cool;


	an ordinary person circumstanced would have same or a similar way;

 similarly acted	in the

	the act was not intended and was not such as was likely to cause death or grievous harm; and


	the act did not cause death or grievous harm." (Emphasis mine)



"Provocation"	is	defined	in	s.l of the Criminal Code as meaning:-


" ..• any wrongful act ••. of such a nature as to be likely, when done to an ordinary perso , or in the presence of an ordinary person, to deprive him of the power of self control."
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It will be noted that this definition differs from the definition of "provocation" in s.268 of the Queensland Code, notably in that it does not spell out categories of persons, such that if a wrongful act is done to them in the presence of an ordinary person, provocation may be open to the person in whose presence they were. It is difficult to understand why the words "or in the presence of an ordinary person" appear in the definition of s.l, without more. They seem to connote an intention that the wrongful act may be done to other persons "in the presence of the ordinary person", and perhaps to unrestricted categories of other persons, but the matter is not followed through as it is, for example, in the second paragraph of s.268 of the Queensland Code. In the result, I consider that there is no scope in the Territory for what is generally known as "indirect provocation"; see the later discussion at pp.14-17.


"Wrongful	act"	is	defined	in s.l of the Code as
meaning:-


n	an	act	that	is standards of the community
 wrong
n
 by	the	ordinary



This term is not defined in the Queensland Code. It follows from the definition that in the Territory a lawful act may be a wrongful act for the purposes of provocation; that is
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not possible under s.268 of the Queensland	Code,	In	this
respect the Territory Code accords with what seems to be the modern common law; see (1981) 4 A Crim		R	127	at	pp.132 (King		CJ)		and	147 {Jacobs J), but cf. Zelling J at		-144. Under this definition, it is	a	matter	for		the		court		to decide			what		the "ordinary standards of the community" are; similar difficult questions arise in other areas of the		law see,	for	example,	Pregelj v Manison (1987) 51 NTR l at
	in relation to the community standard for offensive behaviour. The question is particularly difficult when the fact-finder is not a member of the "community" in question, and that community consists of persons whose backgrounds and

cultural values are different to his and are recognized by the law as relevant matters. As I understand the law, the calling of evidence to assist the fact-finder to determine the community standards, is not permitted; see Phipson on Evidence (13th ed., 1982) p.584, para.22-47. I deal at pp.18-20 with the question of ascertaining the relevant "community" for the purposes of the law on provocation as developed in the Northern Territory in the special context of Aboriginal communities.

Mr Lindner submitted that the appellants all believed that Constable Pritchard by his driving had injured Jameson Haywood; and that, even if they were mistaken in so believing, theirs was an honest and reasonable belief, and therefore by the combined effect of ss.32 and 34(1) of the
file_5.bin









Criminal Code the defence of provocation was open to all of them. He relied for the latter proposition on the analysis of provocation in relation to mistake of fact in O'Connor and Fairall "Criminal Defences" (2nd ed, 1988) at p.194. In short, he submitted that all of the appellants could rely on provocation as an excuse as they honestly and reasonably, even if mistakenly, believed that Constable Pritchard had injured Jameson Haywood.

[His Honour referred to other submissions to the Magistrate and set out his Worship's decision, viz:-J

His Worship held that Jameson Haywood had been struck by the Police vehicle. However, his Worship considered that he could not rely on the excuse of provocation, because he had used a file and a broken bottle in his assaults, and thus those assaults were 'likely to cause death or grievous harm'; accordingly, Jameson fell outside the scope of the excuse of provocation because the Crown had negatived the requirements of s.34(1)(e) of the Criminal Code.

His Worship  held  that, on the facts, the other 3 appellants had 'no claim' to having been provoked, in terms of s.34(1). He did not deal specifically with the question whether they had an honest and reasonable belief that Constable Pritchard had injured Jameson Haywood, or
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that Mr Larry was acting in concert with	the	constable	in his manner of driving.


Having rejected the only excuse which was raised his Worship went on to find the charges proved and convicted the appellants.


[His Honour then dealt with the submissions on the
appeals:)





The appeals against the convictions



	Jameson Haywood Jabarula



Mr Lindner submitted that his Worship had erred in finding that Jameson Haywood's assaults were likely to cause death or grievous harm, and in his consequential decision that the excuse of provocation was therefore not available to Jameson Haywood, having been excluded under s.34(1)(e).

He submitted first that it was a question of law as to what the word 'likely' meant, in the context of his Worship's findings of fact. I consider that the meaning of that word in s.34(1)(e) is clear.  "Likely" in its context in s.34(1)(e) conveys the notion of a substantial or real chance as distinct from a m.e.re possibility. The respondent
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Poore had to prove that the probable consequence of Jameson Haywood's act was death or grievous harm; see generally the discussion in Boughey v The Queen (1986) 65 ALR 609.

Mr Lindner's submission was that there was insufficient evidence to support the finding that Jameson's striking of Ron Larry on the back of the head with a file
was an act 'likely' to cause death or grievous harm, in terms of s.34(1)(e). I accept that the evidence in relation to that attack is far too meagre to sustain any such finding, beyond a reasonable doubt. [His Honour set out the reasons for this conclusion, and continued:] Accordingly, I consider that the reasons given by the Magistrate do not support his decision to convict Jameson Haywood.  There is an error in the process of corning to that conclusion. If an appellate court is nevertheless satisfied that on the facts as found, a magistrate must inevitably have convicted, the error does not vitiate the conviction.

I am unable to see that Jameson Haywood can, on the facts as found, rely on provocation to excuse his assaults on Ron Larry and the constable. As to his assaults on Ron Larry, provocation in terms of s.34(1) may be relied on only if the provoked acts (his assaults on Ron Larry) were committed "upon the person ••• who gave [Jameson Haywood] that provocation" (emphasis mine). It is clear that Ron Larry was not "the person who gave" provocation to
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Jameson,	in terms of s.34(1).	What must then be considered. is whether Ron Larry may be treated in law as such a	person by	reading	s.34(1)	with other provisions in the Code, and applying the law to the facts.

The nature and scope of the excuse	of			provocation in	the	Territory		is	governed	solely by the terms of the Code.		There is no scope for the introduction of the		common law			concept		of	provocation.		The	unified	approach		to provocation as an excuse in s.34 of the Code stands in sharp contrast		with the approach to provocation in ss.269 and 304 of the Queensland Criminal Code and the corresponding ss.246 and		281		of		the	Western	Australian		Criminal Code.	The approach in those State Codes	has	given	rise		to	as	yet unresolved		fundamental		differences as to the nature and source of provocation in those Codes in relation to murder, illustrated by cases such as R v Callope (1965) Qd. R 456 and Hodge (1984) 13 A Crim R 458; see generally Van Den Hoek v The Queen (1986) 161 CLR 158 at p.168, per Mason J. That problem does not arise in the Territory. For all purposes, provocation is as defined in s.1 of the Code.

The terms of s.34(1) restrict the scope of provocation to excuse only those acts (in this case, assaults) in which the victim is "the person  who gave [the accused] that provocation"; that is to say, it excludes provocation as an excuse in a situation involving
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misdirected retaliation - that is, an assault by the accused upon someone other than his provoker. Jameson Haywood's assaults on Ron Larry constituted misdirected retaliation; Ron Larry had not given him any provocation. However, the effect on this situation of ss.8, 12(1) and 32 of the Code must now be considered.

Section 32 of the Code provides:-


"32.	MISTAKE OF FACT

A person who does ••• an act ••• under an honest and reasonable, but mistaken, belief in the existence of any state of things is not criminally responsible for it to any greater extent than if the real state of things had been such as he believed to exist."


Section 12(1) of the Code provides:-


"12. ABETTORS AND ACCESSORIES BEFORE THE FACT

	When	an	offence following persons are deemed to committing the offence ••.

 is	committed, have taken part
 the in

	every	person	who	aids committing the offence;

 another	in

	every person who does or omits to do any act for the purpose of enabling or aiding another to commit the offence; and


	every person who counsels or procures another to commit the offence."



Section 8 of the Code provides:-
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•s.		OFFENCES	COMMITTED	IN	PROSECUTION OF COMMON PURPOSE

	When 2 persons form  a  common intention to prosecute an unlawful purpose in conjunction with one another and in the prosecution of such purpose an offence is committed by one ••• of them, the other ••• is presumed to have aided or procured the perpetrator  of the offence to commit the offence unless he proves he did not foresee the commission of that offence was a

possible consequence of prosecuting	that	unlawful purpose.

	Two ••• persons form a common intention to prosecute an unlawful purpose in conjunction with one another when they agree to engage in or concur in engaging in any conduct that, if engaged in, would involve them ••• or one of them in the commission of an offence or a tort."



As noted earlier, it is clear from the evidence that Ron Larry had not personally given Jameson Haywood any provocation. I consider that Jameson Haywood could not have had any reasonable (though mistaken) belief on the facts that Ron Larry had been driving the Police vehicle when it struck him, or had been acting in concert with the constable at the time. There is no evidence which fairly raises that issue. Section 12(1) has no application on the facts; it applies only to offences, and it is not suggested that the constable by his manner of driving committed any offence. Section 8 has no application on the facts; see the observation at p.13 on "wrongful act".

As to Jameson Haywood's assault upon the constable with the bottle, I consider that in terms of s.34(1)(d) it
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is clear beyond doubt that no "ordinary person" (in the sense referred to at p.18) similarly circumstanced to Jameson Haywood at the time would have acted in the same way as he did, or in a similar way, and the excuse of
provocation is thereby excluded by virtue of s.34(1)(d) of the Code.


For the injury to Jameson Haywood by the Police vehicle to constitute "provocation" under s.34(1) of the Code, the driving by Constable Pritchard off the road for 9 metres, in itself or by the manner in which he drove and in the circumstances which then obtained, had to constitute "an act that [was) wrong by the ordinary standards of the community"; see the definitions of "provocation" and
"wrongful	act" at pp.4 and 5.	I consider that very clearly
it was not wrong by the ordinary standards of any	community in the Territory.

For these reasons, I consider that the excuse of provocation is negatived and Jameson Haywood was rightly convicted on both charges he faced; I dismiss his appeal against those convictions.




	Peter Corbett Jabarula, Clarrie Haywood Jambajimba and Lennie Corbett Jabarula
	The appellants' submissions
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As to the other 3 appellants, Mr Lindner submitted that his Worship had erred in ruling that they could not rely on the excuse of provocation and had therefore erred in proceeding to convict them. He submitted that his Worship's conclusion (p.7) that provocation was not open to these 3 appellants must have proceeded on the basis that they had not themselves been injured by the Police vehicle, unlike Jameson Haywood, and that to rely on the excuse of provocation, the Code required that they themselves had been provoked. That is to say, in terms of the Code, the submission was that the Magistrate had wrongly proceeded on the basis that the excuse of provocation under s.34(1) was only available when the victim "gave him [that is, the accused] that provocation". The question raised by this submission is whether indirect provocation may constitute provocation under the Code.



	Indirect provocation



Mr Lindner submitted that the question for determination, in general terms, was whether the excuse of provocation under ,Code s. 34(1) could be open to A for his assault on B, where there had been an act of provocation by B (or A reasonably believed that there had been an act of provocation by B) in the presence of A which had clearly not
been directed at A, but directed at c. In other words,	can
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provocation under- the Code be indirect, or must the provocative act of the accused's victim be directed at the accused? Mr Lindner submitted that provocation may be indirect in this sense; he relied on R v Kenney (1983) 2 VR
470. I turn to examine that case to see whether it is authority for that proposition; it will be seen that it is not.

[His	Honour	then	discussed	Kenney	(supra)	in detail, and concluded:]


It can be seen Kenney	(supra)	with
 that	his	Honour	was	dealing	in a	situation	where	the	accused's
retaliation was misdirected, and not	with	a	situation	of
indirect provocation- Accordingly, the case does not support the proposition for which Mr Lindner contends. I note incidentally that at common law it seems that provocation was restricted to acts done by the victim; see the discussion in R v Davies (1975) QB 691 (CA) at pp.699-700.

The terms of s.34(1) of the Criminal Code, which define the scope of provocation by reference to acts of the accused "committed •.. upon the person who gave [the accused] that provocation", clearly require both that the victim did the provoking act, and that his provocation was directed to the accused. Thus cases of indirect provocation
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and misdirected retaliation are not included in the scope of the excuse under s.34(1).


However, s.34(1) must be read in the light of the excuse of honest and reasonable mistaken belief in s.32. I consider that the effect of reading both provisions together is that an honest and reasonable, though mistaken, belief by an accused that his victim had done the act which provoked him (an act which was in fact done by another), renders the excuse of provocation under s.34(1) of the Code open to the accused who, provoked by that act and under that mistaken belief, misdirects his retaliation. See in general the observations of Brennan Jon the effect of mistaken belief, in He Kaw Teh v The Queen (1984) 157 CLR 523 at pp.573-6.

The question posed by Mr Lindner in relation to the charge faced by Clarrie Haywood of assaulting Constable Pritchard concerns indirect provocation, not misdirected retaliation; see the discussion of these concepts by
R.S. O'Regan in (1968) Crim LR 319.


I do not think that indirect provocation, as discussed, is open as an excuse under the Code as it stands. That result was possibly unintended. The use of the words "in the presence" of an ordinary person in the definition of "provocation" in s.l of the Code, may indicate that substantive provision for indirect provocation was intended
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to follow. But there is nothing in that definition corresponding to the following provision in s.268 of the Queensland Code, viz.

"When such an act ••• is done ••• by one person ••. in the presence of another to a person who is under the immediate care of that other, or to whom the latter stands in any such relation [as earlier set out], the former is said to give the latter provocation " (emphasis mine)


That provision clearly provides for indirect provocation, caused by provocative acts to restricted categories of persons in the presence of the accused, to be treated as provocation under that Code, an approach which follows the common law, and that of the various States e.g. s.23(2)(a) of the Crimes Act (NSW).  The absence of any such provision in the Territory Code means that provocation cannot be indirect, in the light of the language in s.34(1).

I consider that if I am wrong on this, and Clarrie Haywood could rely on indirect provocation (constituted by the injury to Jameson Haywood) to excuse his assault on the constable, it is clear in terms of s.34(1)(d) that "an ordinary person similarly circumstanced would [not] have acted in the same or a similar way" as he did. It -is necessary to elaborate on what is meant by the "ordinary person" in this connexion.
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The Territory has developed its own jurisprudence in relation to the "ordinary person", who constitutes the objective standard which an accused must meet, both for loss of self-control in the definition of "provocation" in s.l, and for the nature and degree of retaliation in s.34(1)(d). It stems from the path-breaking judgments of Kriewaldt J, as his Honour gradually adapted the common law of provocation, which then applied in the Territory, to the cultural patterns of Aboriginal life in the Territory. In 1951 in R v Patipatu (1951-1976) NTJ 18 at p.20 his Honour summed up to the jury on provocation in terms of the reactions of "an ordinary reasonable [Aboriginal) person in that vicinity and of that description". In 1953 in R v MacDonald (1951-1976) NTJ 186 at p.190 the summing up was in terms of "the average reasonable [Aboriginal] native of Australia". In 1956 in R v Muddarubba (1951-1976) NTJ 317 at p.322 in his summing up, his Honour said:-

"In my opinion, in any discussion of provocation the general principle of law is to create a standard which would be observed by the average person in the community in which the accused person lives. It is clear from the cases decided by Courts whose decisions bind me that in white communities matters regarded as sufficient provocation a century ago would not be regarded as sufficient today. This suggests that standard is not a fixed and unchanging standard, it leaves it open, and I think properly so, to regard the Pitjinjara (sic) tribe as a separate community for the purpose of considering the reaction of the average man. I tell you that if you think the average member of the Pitjinjara tribe (and you must remember these are 'Myall' blacks) would have retaliated to the words and actions of the woman by spearing her, then the act of spearing is not
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murder, but manslaughter. If  provocation sufficient for the average reasonable person in his community to lose his self control exists, then the unlawful killing is manslaughter and not murder. I may be wrong but until put right by a higher court I shall continue to tell juries that the members of the Pitjiniara tribe are to be considered as a separate community for the purposes of the rules relating to provocation. I shall not apply to them the standard applied to the white citizens of the Northern Territory.• (emphasis mine)



In 1959 in R v Jimmy Balir (1951-1976) NTJ 633 at p.637 as in 1956 in R v Nelson (1951-1976) NTJ 327 at p.335, his Honour made it clear that while the law was the same for everyone, the jury could take the view that an ordinary Aboriginal man might take longer to cool down after being provoked than would a non-Aboriginal, and might retaliate in a different way.

The question of the "ordinary person" in the law of provocation with which his Honour grappled, now comes increasingly to the fore as presenting a general problem in Australia's pluralistic society: how to balance individualized justice and cultural pluralism with the need to create a broad sense of community common purpose, and commonly-shared values. While Aboriginal communities in the Territory remain as distinct communities possessing a separate culture and identity and a degree of physical separation from the wider community, so the standard of the "ordinary person" will vary in its application in the Territory.
..






As his Honour said, the standard is not "fixed and unchanging". The lifestyle of many of the Aboriginal inhabitants of the Territory has greatly changed over the last 30 years. However, there are still many Aboriginal communities such as Ali Curung, relatively isolated, oriented in part to traditional ways of life, and still possessing a distinct Aboriginal cultural identity.

A similar approach to that taken by Kriewaldt J has been adopted in Queensland.		In R v Rankin (1966) QWN 10		an Aboriginal			on		a settlement was charged with wilful murder. A question arose as to the manner in which the	jury	should be	directed		on		provocation.	Campbell J		held		that		the question	for		the			jury's	consideration	was	whether		the provocation was sufficient to deprive an ordinary Aboriginal who lived on an Aboriginal settlement, of his power of	self control.		I		respectfully	agree	with that approach, which has, I believe, been the consistent approach of		the	judges of	this	Court.		It may be noted that in Rankin (supra) "a cross-section of such Aboriginals appeared before	the jury and gave evidence". Presumably, this afforded the jury a better opportunity to decide the question whether the provocation met this objective standard as to loss of self-control. Direct evidence directed to establishing the standard is not in my view admissible; see Phipson (supra,
p. 6) •
21
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Following Kriewaldt J, I consider that an "ordinary person" for the purposes of s,34(1)(d) of the Code means, in the circumstances of this case, an ordinary Aboriginal male person living today in the environment and culture of a fairly remote Aboriginal settlement, such as Ali Curung. He is neither drunk nor affected by intoxicating liquor, does not possess a particularly bad temper, is not unusually excitable or pugnacious, and possesses such powers of self control as everyone is entitled to expect an ordinary person of that culture and environment to have. He possesses such of the appellants' general cultural characteristics as might affect their reaction to the injury to Jameson Haywood caused by the constable's driving, in the atmosphere and context in which that accident occurred.

Adopting that standard for the "ordinary person" I consider, as noted earlier, that the 3 appellants' actions went well beyond the reactions of an ordinary person.  I have no doubt his Worship was quite correct, in ascribing their actions on this occasion largely to drunkenness.

Since Lennie Corbett, Clarrie Haywood and Peter Corbett are unable to rely on s.34(1) to excuse their admitted assaults, they were rightly convicted, and their appeals against their convictions are dismissed.

