







HATCH v ALICE SPRINGS TOWN COUNCIL


Supreme Court of the Northern Territory of Australia Kearney J.
10, 11, 12 May 1988, at Alice Springs; 1 July 1988 and
8 December 1989, at Darwin.


Damages - assessment - quantum - personal injuries - plaintiff aged 58 at accident, 65 at trial - 30% loss of use of left leg - likelihood of further surgery ($3000) - loss of earnings and earning capacity ($13,000) - voluntary services provided ($1200) - future medical expenses ($3000) - pain and suffering and loss of amenities of life ($10,000) - special damages ($350.80) - interest at 12%.
Damages - reduction for contributory negligence - relevant factors - Law Reform (Miscellaneous Provisions) Act s.16(1).
Law Reform - road authority - whether liability for nonfeasance a matter for legislation.
Negligence - whether road authority making hole in footbridge created a dangerous hazard - liability of road authority for misfeasance in failing to take necessary precautions - whether injury to pedestrian reasonably foreseeable.
Negligence - dangerous hazard in pedestrian footbridge whether road authority liable for nonfeasance on Jaensch v Coffey 'proximity' principle or Sutherland Shire Council v Heyman 'reasonable reliance' principle.

Negligence - contributory negligence - injured plaintiff holding bag of groceries obscuring part of immediate forward vision - whether reasonable and prudent behaviour in the circumstances - reduction of damages (20%).

Statutory Duty - nature of tort - breach of statutory duty to protect person lawfully on construction site - whether intention of statute to confer cause of action for breach - considerations relevant to ascertaining statutory intention - Construction Safety Act (NT) ss.6, 13(c), 13(e).
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BETWEEN:

PHYLLIS HATCH

Plaintiff AND:
ALICE SPRINGS TOWN COUNCIL
Defendant



CORAM:	Kearney J.


REASONS FOR DECISION
(delivered 8 December 1989)

In this action the plaintiff sues the defendant for damages for personal injuries she claims to have sustained in an accident on the Wills Terrace footbridge in Alice Springs at about 9.30am on 29 June 1982.	She contends that the accident was caused by the negligence of the defendant; alternatively, she contends it arose from the defendant's breaches of statutory duties it was bound to observe resulting in injury for which she may sue.

The plaintiff and fivawitnesses called by her gave evidence; I also heard from two witnesses for the defendant.




It is clear that the plaintiff had an accident on the morning of 29 June 1982.	It is desirable first to determine where and how that accident occurred.




The footbridge


In general the footbridge in Wills Terrace was a level bridge running roughly east and west across the Todd River bed, in places up to 5 or 6 feet above ground level, with an in-line cement ramp descending to ground level at each end.	The defendant has admitted that the footbridge constituted a "road" within Alice Springs and that the defendant was responsible for its care control and management at the time of the accident; see s.306 of the Local Government Act as then in force.	The defendant has also admitted that on the morning of the accident, prior to 9.30am, its servants and agents had been undertaking construction work on the footbridge.

[His Honour then discussed the structure of the footbridge and continued:

It is clear that as the plaintiff walked eastwards across the footbridge that morning from the town, carrying a bag of shopping in both hands in front of her, at some point her left foot and leg went through a hole which she had not


seen.	It jammed there at about the level of her knee.		As a result she sustained a depressed fracture of the lateral condyle of the left tibia as well as bruising to her chest, stomach and legs.	She also suffered temporary shock.	This is the accident the subject of the action.	There is a dispute between the parties as to the location of the hole into which the plaintiff stepped, and as to how it came to exist.		I deal first with the location of the hole.

[His Honour then discussed the evidence relating to the location of the hole, and concluded: J

On balance, I accept that the hole into which the plaintiff stepped was in the footbridge proper, located on its northern side at about the place where the footbridge was later severed to enable its eastern section to be swung to the north.	This was the thrust of the evidence of
Mr Hassell and Mrs Rabl.	It appears from the evidence of Messrs Strike and Bowden that there was another hole, in the ramp; I do not consider that the plaintiff's injury was caused by stepping into the hole on the ramp.

I turn to the question of how the hole which caused the accident came into existence.

[His Honour discussed the evidence, concluded that the hole was man-made and continued:)


I am satisfied the plaintiff has established on the evidence a prima facie case that the defendant's workmen made the hole in the footbridge into which she stepped.

No evidence has been forthcoming from the defendant which in any way displaces that prima facie case.	The defendant admittedly had the control and management of the footbridge.	Its workmen were working on and around it on the morning of the accident, on construction work.		In that connection, I note that although the evidence from Mr Bowden was that the defendant held records such as time-sheets for its workers, from which it might have been possible to ascertain the names of the defendant's workers who were working on the bridge that morning, no such records were sought to be tendered in evidence nor were any of the defendant's workers called to testify.	I was later informed from the Bar table that the defendant had been unable to locate any of those workers, but that is not evidence.	The fact remains that the defendant did not seek to adduce any evidence to show that it played no part in the creation of the hole in question.	In the light of that absence of evidence and on the whole of the evidence before me, there being nothing to displace the prima facie case established by the plaintiff, I infer that on the probabilities the defendant was responsible for creating on the morning of
.. 29 June 1982, in the course of carrying out its work of realigning the footbridge, the hole into which the plaintiff










stepped at about 9.30am.	I do not consider that the proper inference from the evidence is that the hole was created through normal wear and tear and deterioration of the bridge or by the action of someone other than the defendant.

I turn to the question of the rights and liabilities to which this factual situation gives rise.




The claim in negligence: misfeasance by the defendant


I consider that the duty of care owed by the defendant as a road authority to users of the footbridge is set out in general terms in Buckle v Bayswater Road Board (1930) 57 CLR 259 at pp.281-4 per-Dixon J.	It is unnecessary to set out that "locus classicu·s" in detail.
The defendant does not incur civil liability by a failure to act; it is not liable for omissions, or nonfeasance.	But it has no immunity from liability for civil wrong, as, for example, if it makes a road dangerous by its works and fails to take due care for those using the road.	This is misfeasance; the difference between nonfeasance and misfeasance is neatly illustrated by comparing the decisions in Hancock v Weddin Shire Council (1949) 17 LGR 192 and Clarke v Borough of North Sydney (1893) 14 LR(NSW) 499.	It is liable for misfeasance on the ordinary principles of negligence.	It is the improper nature of the original act








of the road authority which founds the complaint against it. Mere failure to maintain does not attract civil liability for particular damage.

It is clear that when a road authority exercises its statutory powers, as the defendant did here when it carried out the realignment of the bridge, it must do so with reasonable care.	If it fails to do so, it is subject to an action for damages for negligence by a person injured thereby; see the authorities set out in Sutherland Shire Council v Heyman (1984-85) 60 ALR 2 at p.27, per Mason J.

I consider that it is clear that for the defendant to make a hole in the footbridge of the description attested to by the witnesses, was to create a dangerous hazard.	The hole should have been covered, or clearly marked in some way so as to warn pedestrians using the bridge of its existence. As Dixon J said in Buckle v Bayswater Road Board (supra} at p.284:-

"It is evident that even if what otherwise might be
[a] ... danger is created on the highway, it may be made relatively harmless by the use of some additional precaution, such as guarding or lighting."


Neither of these precautions were taken.	The making of the hole and leaving no warning of it, or protection against it, was an act of misfeasance by the defendant; see Woollahra


Council v Moody (1913) 16 CLR 353 at p.358 per Barton ACJ. By creating the danger to the users of the bridge which the hole constituted, the defendant is subjected by law to a duty of care for the safety of those users; see the observations of Scrutton and Bankes LJJ in Sheppard v Glossop Corporation (1924) 3 KB 132 at pp.145 and 140 respectively, and the authorities cited by Mason Jin Sutherland Shire Council v Heyman (supra) at p.28.	To fail to take the necessary precautions amounted to a breach of that duty of care; see Buckle v Bayswater Road Board (supra).	In short, the defendant carried out the work negligently.

It was reasonably foreseeable that such a hole could cause injury to a pedestrian using the bridge in the way in which the plaintiff in fact suffered injury.	There was thus a negligent act by the defendant, involving a breach of its duty of care such that it was reasonably foreseeable that injury to a user of the bridge could result, followed by such injury.	In those circumstances the defendant is liable to the plaintiff for the damage she sustained by its negligent act; see Gorringe v The Transport Commission (Tas.) (1950) 80 CLR 357 at pp.363-4, per
Latham CJ.	As Dixon J put it in Buckle v Bayswater Road
Board (supra) at p.284, the defendant is liable "on the ground that it was the active agent in causing an unnecessary danger on the highway" and because "to execute

authorized works without	due care and skill for the safety of others leaves an action to anyone who suffers a consequential injury" (p.283).


In the light of these findings, it is unnecessary to deal with the plaintiff's alternative submission framed in negligence that, assuming the defendant was not responsible for making the hole into which the plaintiff stepped, it was nevertheless in breach of a duty of care it owed to the plaintiff and other pedestrians using the footbridge, to protect them from injury from the hole.	The duty was said to be a duty to ensure to users of the footbridge that the defendant's work area in connection-with its realignment of the bridge, remained free of hazards of which the defendant ought reasonably to have been aware; or, if hazards were necessarily created, there was a duty to warn the users of the footbridge of those hazards.	The submission was that the relationship between the plaintiff as a user of the footbridge and the defendant was sufficiently proximate to give rise to a duty of care on the part of the defendant to avoid reasonably foreseeable injury to the plaintiff on the bridge of the type she sustained.
That is to say, the defendant is said to be under a duty to take positive preventive action.	Essentially, it seems, the plaintiff was submitting that the defendant was liable for nonfeasance, in these circumstances, where the assumption is that the hole had come about through natural causes, or had

been created by some third party.	The plaintiff relied on Jaensch v Coffey (1984) 58 ALJR 426 at p.441, where Deane J expounded the concept that "proximity" involves "a separate and general limitation upon the test of reasonable foreseeability", and embraces "physical proximity ... circumstantial proximity ... and causal proximity".	As I say, it is unnecessary to deal with this interesting submission because of the finding that the defendant made the hole, and negligently failed to guard it, or warn users of the bridge of its existence.	I observe, however, that "proximity" in this sense involves both an evaluation of the closeness of the relationship and a judgment of the legal consequences of that evaluation; as to these matters, I see no reason why the well-established distinction between misfeasance and nonfeasance, when the question of the liability of a road authority is in question, should be affected in any way.	As Deane J said in Stevens v Brodribb Sawmilling Co Pty Ltd (1986) 160 CLR 16 at p.52:-

"	recognition of the requirement of proximity as a general prerequisite of a duty of care neither precludes nor dispenses with the need, in the interests of certainty, for particular rules or tests for determining whether the requirement is satisfied in the circumstances of a particular category of case."


The finding that the hole was made by the defendant's workmen and negligently left unmarked or unguarded also means that it is unnecessary to consider the










plaintiff's further submission that the distinction I have mentioned between misfeasance and nonfeasance - see, for example, Buckle v Bayswater Road Board (supra) at pp.281-4, and the illustrative cases there cited - is no longer the definitive test of the civil liability of a road authority for the consequences of defects in a road, since Sutherland Shire Council v Heyman (supra).		However, if on the facts the accident had happened by nonfeasance on the part of the defendant, I would have difficulty in seeing that there is any evidence to show that the plaintiff reasonably relied on the defendant performing the function of repairing the hole, or warning or guarding against it, a requirement stressed by Mason Jin	Sutherland Shire Council v Heyman (supra) at pp.29-30.	His Honour considered that, in general, a public authority which was not under a statutory obligation to exercise a power came under no common law duty of care to do so; see p.28 of his judgment.	It seems clear that if a road authority is to become liable for nonfeasance, legislative action is required; for example the nonfeasance rule was abolished in England by Highways (Miscellaneous Provisions Act 1961, s.1(1).

So the claim in negligence succeeds, on the basis of the defendant's misfeasance.	The plaintiff also based its claim on a breach of statutory duty, to which I now
turn.








Breach of statutory duty


In the alternative, the plaintiff claimed damages against the defendant for breaches of statutory duties arising from ss.6, 13(c) and 13(e) of the Construction Safety Act.	I will deal with this ground of liability briefly.	The Act applies to the work which the defendant was doing on the footbridge, since the bridge is a "structure" and the defendant was carrying out "construction work" by "altering" the bridge, in terms of the definitions of those terms in s.4 of the Act.

Section 6 of the Act requires under penalty that any person who causes a hole to be dug which is likely to be a cause of danger, take reasonable measures to minimise that danger.	It is clear on the facts that the defendant was in breach of this provision.

In relation to work on the footbridge, the defendant fell within the definition of a "constructor" in
s.4 of the Act, as it stood in 1982.	Section 13(c) required the defendant under penalty to ensure that during its work on the bridge, it left the place in a safe condition.	By making the hole into which the plaintiff fell, and leaving it unmarked by some adequate warning or unguarded, I consider that the defendant was in breach of s.13(c) of the
Act.








Section 13(e) of the Act required the defendant under penalty when carrying out its work on the bridge to take reasonable precautions to ensure the safety of members of the public.	The defendant was in breach of s.13(e), for the same reasons that it was in breach of s.13(c).

It is clear that a breach of a statutory duty may itself give rise to a civil cause of action.	Breach of statutory duty is a nominate tort, separate and distinct from the tort of negligence; see London Passenger Transport Board v Upson (1949) AC 155 at p.168 per Lord Wright.	For such breach to give rise to a civil cause of action the statute must on its true construction manifest an intention to confer a cause of action on a person injured by the breach of duty.	This question of construction depends on a consideration of the Act and the circumstances in which it was enacted; see Cutler v Wandsworth Stadium Ltd (1949) AC
398 per Lord Simonds at p.407.


In that consideration, certain presumptions apply; see Lonrho Ltd v Shell Petroleum Co. Ltd (1982) AC 173 at pp.185-6, per Lord Diplock.	That there is a penalty, as here, for breach of the provisions in question may militate to some degree against the availability of a civil action: see Doe d. Bishop of Worcester v Bridges (1831) 1 B. &	Adol. 847, per Lord Tenterden CJ at p.859.








Curiously, I have not been referred to any cases in this jurisdiction where the Act has been sought to be relied upon as a cause of action.

The Act was clearly intended to protect persons lawfully upon a construction site.	The plaintiff was in that category and suffered injury by reason of the defendant's breaches of its statutory duties under ss.6, 13(c) and 13(e) of the Act.	I note that in John Pfeiffer Pty Ltd v Canny (1981) 148 CLR 218 the High Court held that one of the Scaffolding and Lifts Regulations (NSW) which prohibited persons from allowing anyone to use a tool in any work if he was not a qualified operator, created a civil right of action on the part of a person injured by its breach.	The Court considered that a duty imposed by statute to take measures for the safety of others ordinarily involves the existence of a correlative private right of action, unless a contrary intention appears from the nature of the provision or the scope of the legislation; see p.231, per Mason J. See also O'Connor v S.P. Bray Ltd (1937) 56 CLR
464 at p.478, per Dixon J.


Adopting this approach, I consider that the plaintiff can found her cause of action on the defendant's breaches of statutory duty in respect of ss.6, 13(c) and 13(e) of the Act, and her claim for damages also succeeds on
that basis.








The defendant's liability is clear.	It is next necessary to consider whether, and if so to what extent, the plaintiff was the author of her own misfortune.




Contributory negligence


The plaintiff's evidence was that on the morning of the accident she had been driven by car to Woolworths and there did her shopping.	She was walking home across the footbridge with her shoulder bag on her shoulder; her groceries were in a "upright, cardboardy brown bag which you rolled up".		The witness demonstrated that she walked along with both arms around the bag of groceries, holding it to her chest.	She said at p.20:-

"It is quite early.		A beautiful morning, and I've walked across that bridge literally hundreds of times.	I have lived there for 5 years, and there is no other way of getting across to the shops except the bridge.	As I'm nearing the end of the bridge, I've still got this bag in me {sic) arms and walking quite confidently, and looking at the cafe owner across the - on the corner opening his doors and thinking - being in catering myself, he's opening late, must be 9.30.	All of a sudden this happened to me.	My left leg went down this hole, throwing my bag of shopping forward and throwing me forward flat, and I felt - I really thought I was dreaming.	I felt the most excruciating pain in my left leg and I don't know how long I was there, and I gradually got up into a sitting position, and realised that my leg was down this hole up to above the knee .••".








She described how her leg was hanging below the bridge, how she "gingerly" pulled it up, and that it then "began to swell and the pain was intolerable".

The plaintiff submitted that although she was carrying the bag of groceries in such a way that the way in front of her must clearly have been obscured to some degree from her view, this was not an unreasonable method of carrying the bag.	She submitted that in doing so, her conduct amounted only to "inattention born of familiarity and repetition" and was "not incompatible with the conduct of a prudent and reasonable [person]", as Gibbs J put it in Commissioner for Railways v Ruprecht (1979) 25 ALR 481 at
p.485.


In that case the person injured, who was supervising railway shunting operations, had not looked down the line on which a wagon was travelling before walking on to the line, because he was not expecting the wagon at that time and was preoccupied with the movement of another train. The majority in the High Court (including Gibbs J) considered that in the circumstances he had not been guilty of contributory negligence.	Gibbs J also said at p.485:-

"In reaching this conclusion [that the respondent's inadvertence was not such as to amount to a failure to take reasonable care for his own safety] I particularly rely on the circumstances that the employment demanded, and obtained, the respondent's concentration upon it, and involved a risk of


danger to which the respondent had become habituated, and that the respondent had reasonable grounds for thinking that Caddies would not despatch the wagon on to the Mid Road at the time when he did and that he should accordingly direct his attention to the train bound for the north yard."


The plaintiff also relied on Alrneroth v W.E.C. Chivers  &    Sons Ltd  (1948) 1 All ER 53.	The headnote states that a pedestrian walking along a pavement is not obliged to keep his eyes on  the ground to see whether or not there is  any obstacle  in his path.	The plaintiff when crossing the kerb from a roadway tripped over a small pile of sla:c.es and was injured.	The Court of Appeal held that the  plaintiff was not guilty of contributory negligence; the Court said at
p.54:-


"	we do not think he fails to take reasonable care if he does not constantly look down to his feet.n


The facts were that the slates did not overlap the kerb; the Court said they "might easily not be noticed by a reasonably careful person crossing the road as the plaintiff did", talking to someone.

Bo h of these cases are distinguishable on the facts.	It is a principle of law that everyone must take reasonable precautions for his or her own safety, and a failure to do so is contributory negligence.	This applies








equally whether the cause of action lies in negligence or for breach of statutory duty.	Each case must depend on its own circumstances.	The standard of care to be taken is that of the reasonable person.	In this case I do not think it can be said that the possibility that there could be a hole in the footbridge was so very remote and unusual that the plaintiff was justified in treating it as a nonexistent danger.	The plaintiff's behaviour in carrying the bag of groceries in a manner such that part of her immediate forward vision clearly was obscured, so that she did not see the hole into which she stepped, was not reasonably prudent behaviour.	In a real sense she was not looking where she was going and in my view in the circumstances this w&s clearly part of the reason the accident occurred, and it amounted to contributory negligence on her par .

By virtue of s.16(1) of the Law R form (Miscellaneous Provisions) Act, the effect of finding that the plaintiff's damage resulted partly from her own fault, is that the damages recoverable -

"shall be reduced to such extent as the court thinks just and equitable having regard	o the claimant's share in the responsibility for the damage."


In deciding that question I have borne in mind the conduct of both plaintiff and defendant, and compared their








respective departures from the standard of care required of them, and the relative importance of their conduct in causing the damage.

Giving the matter the best consideration I can, I assess the plaintiff's responsibility for her damage at 20% and I consider that it is just and equitable that the damages recoverable be reduced by that percentage.

So much for the question of liability.	It is clear that the plaintiff suffered damage from the accident.	I turn to the assessment of her damages.

[His Honour then considered the evidence relevant to the various heads of damages.	On the question of loss of income and earning capacity he observed:]

I do not make any deduction in respect of social security payments she has received; see National Insurance Co. Of N.Z. v Espagne (1961) 105 CLR 569 and Muscat v Statewide Industries Pty Ltd (1988) 1 Qd.R. 637.	I note that invalid pensions are to be disregarded in the assessment of damages - see Redding v Lee (1983) 47 ALR 241.


[His Honour ultimately assessed damages as

follows:]


The


(1)




the
award of damages


The heads of damage


I summarize the allowances provisionally various heads of damages, as follows:-






made under

1.

Loss of income for 2 years

$10,000.00
2.
Provision for contingency that plaintiff may have worked beyond the 2 year period

3,000.00
3.
Voluntary services by daughter, including ferrying to hospital

1,200.00
4.
Contingency of future medical expenses
3,000.00
5.
Pain and suffering, and loss of the

amenities of life -
	to trial
	in the future

6.	Special damages
 6,000.00
4,000.00
350.80





Upon consideration of the amounts provisionally attributed to these various heads of damage, I do not consider there is any danger of overlap if they are added, to arrive at the single lump sum award.	The total is $27,550.80.	The plaintiff's 20% contributory negligence must be deducted.
This yields a figure rounded to $22,040.

	Interest



In her Statement of Claim the plaintiff seeks interest on the award for damages; see s.84(1) of the Supreme Court Act.	The proper approach to the question of interest is setout in Volmer v Northern Territory Electricity Commission (1985) 34 NTR 12 at pp.28-31.
Interest applies to past economic loss, that part of the damages for nonpecuniary loss allocated to the period to trial, and special damages actually paid.	It seems that interest may be recovered on the damages for voluntary assistance; see Richardson v Schultz [1980] 25 SASR 1.	The rate is taken at 12%, though that is no longer the commercial rate.	Where the amount on which interest is to be awarded is to be taken to have accrued gradually over a period, it is obviously necessary to halve the rate to 6% over the full period, to calculate the interest.	I proceed to award interest on the basis I have outline.

In respect of the award for item 1 above, less 20%, whicl1 relates to the discrete period of 2 years from the date of the accident, I allow in erest at 12% per annum for 6½ years, an amount of $6,240.

In respect of the award for item 2 above, less 20%, I consider that the whole of this award is referable to the period before judgment.	Accordingly I allow interest at 6% per annum for 5½ years, an amount of $792.








In respect of the award for item 3 above, less 20%, I allow interest at 12% per annum for 7¼ years, an amount of
$864.


In respect of the award for item S(a), less 20%, I allow interest at 6% per annum for 7	years, an amount of
$2,160.


The total interest allowed is $10,056.




	The award



I award damages of $22,040 together with interest of $10,056, a total of $32,096, to the plaintiff, who must have her costs of the action.




