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IN THE SUPREME COURT
OF THE NORTHERN TERRITORY OF AUSTRALIA
No.716 of 1988
 






BETWEEN:
PETER FRANCIS SANDERS
and
JOSEPH ALEXANDER NARAY
Plaintiffs

AND:
BRUCE FRANCIS McCORMACK
sitting in the Court of Summary Jurisdiction
First Defendant

and
IAN ELLIOTT
Second Defendant

and
THE COMMONWEALTH OF AUSTRALIA
Third Defendant



CORAM:	Kearney J.


REASONS FOR DECISION
(delivered 27 July 1989)




The plaintiffs by originating motion under Order 56 of the Supreme Court Rules sought judicial review of a decision of a Magistrate of 9 September 1988, by way of certiorari




and prohibition. They sought to have the Magistrate prohibited from hearing certain charges brought against the plaintiffs under the Quarantine Act (1908) (C'th) or to have a ruling which he had made quashed. Alternatively, and also by way of judicial review, in the inherent jurisdiction of this court, they sought a permanent stay of the hearing of those charges, on the basis that the conduct of certain Police and Customs officers on 8 September, the day preceding the day on which the charges were listed to be heard, constituted an abuse of the process of the court. Alternatively, they sought a declaration that the seizure of certain documents of the plaintiffs by the Police on
8 September was unlawful. On 23 December 1988 I dismissed these applications, for reasons to be published later; I now publish those reasons.

I turn first to the events	which	gave	rise	to	the applications.




The events of 8 September


One of the plaintiffs, Mr Sanders, the master of the yacht "Heti Senang", an overseas vessel, faces charges of suffering it to enter a place other than a declared port,
leaving a knowingly
 vessel	which	was	subject	to	quarantine,	and permitting the other plaintiff Mr Naray to do so;


these are offences under ss.20(1), 30(1) and 29(1) respectively of the Quarantine Act 1908 (C'th). Mr Naray faces a charge under s.30(1) of the Act of leaving the "Heti Senang". In brief, the facts alleged are that the two plaintiffs, having sailed the "Heti Senang" from Thailand, landed at Cape Hotham on 11 May 1988.

These charges were listed to be heard before a Magistrate on 9 September 1988.

On 8 September, the day before the scheduled hearing of the charges, Australian Federal Police and Customs officers, acting pursuant to search warrants issued on
7 September in relation to other matters, raided the respective homes of the plaintiffs in Darwin.  The plaintiffs were present. The investigating officers seized and took away certain documents including, according to the plaintiffs, copies of their statements to their solicitors the Australian Legal Aid Office, and their barrister's written advice relating to the charges to be heard the next day.


The hearing before the Magistrate
	The application to stay



When their cases were called on 9 September, counsel for the plaintiffs applied, before pleas were taken, for a stay of proceedings under s.339 of the Criminal Code; alternatively, he sought that the Court exercise an inherent jurisdiction permanently to stay the hearing of the charges, on the basis that the seizure of the plaintiffs' statements and their barrister's advice constituted such an abuse of the process of the Court that their trial would not have the appearance of fairness.

The Magistrate entertained the application. Evidence was adduced. Counsel for the informant Customs officer initially informed the Magistrate that -

"The only issue is whether the [plaintiffs]	ever	did provide Legal Aid with ... those statements."


However, shortly afterwards, after Ms Blokland of the A.L.A.O., the plaintiffs' solicitor, had testified about the making of written statements by the plaintiffs and the existence of their barrister's advice, counsel for the informant stated that he now accepted that the plaintiffs had made statements (in relation to the Quarantine Act charges) to their solicitor who had given them copies which


were in their possession at the time of the raids. It is clear that counsel had had very little notice of the application.


I note here that there was ultimately no challenge to the validity of the search warrants of 7 September. They directed the seizure at the plaintiffs' homes of narcotic goods, instruments in relation thereto, banking records and statements, and other records including "correspondence", and -

" any such  other  things as you might find as to which there are reasonable grounds for believing that the same will afford evidence to (sic) the commission of offences against Sections 233B(l)(b), (ea) and (cb) of the Customs Act 1901 ..."


It can be seen that the offences mentioned in the search warrants are not the offences the subject of the charges which were to be heard on 9 September. There was no mention in the search warrants of statements given by the plaintiffs to their solicitor in relation to charges they faced on 9 September, or of tDe opinion or advice of a barrister in relation thereto. Such documents, being the subject of legal professional privilege, lie outside the scope of a search warrant - see the view of the majority of the High Court in Baker v Campbell (1983) 153 CLR 52; they cannot lawfully be seized if a claim that they are so privileged is made when the warrant is being executed.

	The evidence before the Magistrate



I turn to the evidence placed before his Worship on the application to stay.

Mr Sanders testified as follows. The search of his home on 8 September lasted from about 10.30am to 2.00pm. He was told at the time by the investigating officers that all the documents they seized would be taken away, photocopied and returned to him the same day. At about 5.30pm 2 Federal Police officers brought back "about 50 per cent of the
documents	[seized]	including		the	statements solicitor]",	together		with	an	inventory	"which
 [to	his didn't
include	the	statements [to his solicitor] that they took".
He signed the inventory.	It	seems	that	the	barrister's opinion was included with his statements.

Mr Sanders was not cross-examined on this aspect of this evidence. Most of the brief cross-examination was directed to the question whether Customs officers were present during the search by the Police; there is no doubt in fact that they were. The cross-examination included the following:-

"Was there any indication given that the warrant was executed for the purpose	of		obtaining		evidence for today's proceedings?---No.		I didn't know why they were there.	I		asked		them	why		they	were there.	I	mentioned the fact that we were going to court tomorrow.		I said: 'Is that	the		reason why you are here?' and they said: 'No'•"


Mr Naray	testified	that	the	search	of his home on
8 September commenced at about 7 or 8.00am. His evidence as to the seizing of his statement to his solicitor was as follows:-


"Did you have anything to say about that?---Yes, well,when they first picked	them	up		because they were just sitting on the table - I told them that, you know, like straight away I told them it was	privileged	information		and he - the person who picked them up said: 'Well, we'll	see		about it anyway but we're going to have to photocopy it all and we'll give it all back to you but we have to photocopy it', he told me.

Right?---And also there was a woman.		She was writing it	all down on - the items that they were taking away, all the other papers and things and I asked her, you know, like, I really wanted that because I haven't even read through it		with		any		you know,	very	well	myself	and		I	wanted to read through it and they told that	I'd		get	it	back after they photocopied it."


He said that later that day he received the papers back after he had been questioned at the office of the Australian Federal Police at Winnellie. He said that one of the questions indicated that his interrogator must have read his statement to his solicitor, viz:-

"What happened when you were at Winnellie?---Well, they		started		questioning		me, interrogating me, about the matter that just happened and that		was from		the		first person who raided in the morning and	then	he	went		away	and	then		a			Federal policeman		who		identified		himself		as a Federal policeman came and - I'm not	too		sure		if		they brought	in	my		statement		then	but		the	first question was about that statement, [that is,		his statement		to his Legal Aid solicitor] a point in that statement, about an oil rig which wasn't		in


my original statement to the police because I didn't even think about it. It wasn't in the other people's statement. So they just came in and started questioning me about that first."


He was later cross-examined on this part of his evidence	as follows:-

"Did he question you about those statements?---He questioned		me	about		this fact that was in it - something about an oil		rig,		as	I		said,	which wasn't		mentioned		in my first interview with the police and also - with customs, I should say, and also	it		wasn't		I		think	in Sanders' report to Ms Blokland.		It wasn't in any of		them	so		they thought it was something new.		So that's why they brought that up.
Has the oil rig got anything to do with today's charges?---Yes, it has.	It	has	because	that's one of the places we stopped.
Couldn't they have found that out by some other way?
---There's no other possible way they could find that out. If they rang up Djakarta, the company, and asked them and even then they wouldn't know because there wouldn't have been any documentation that I know of.
HIS WORSHIP:	Who was the person asking you the
questions?---It was Federal police and, as I say,
I don't know his name but	he's	outside	at	the
moment."



The informant Mr Elliott, a Customs officer, also testified. He is in the Investigations Branch  of  Customs He testified that he had investigated the alleged breaches of the Quarantine Act of 11 May 1988 and that Australian Federal Police were involved, on a search-and-rescue basis only, in the initial part of his investigation. It appears


that when the plaintiffs landed at Cape Hotham, their vessel had drifted away, leaving them stranded; hence the search-and-rescue. He said that he had had no discussions
or dealing with the Australian Federal Police about the matter, other than a short conversation on the evening that the plaintiffs were found at Cape Hotham; nor had he had any discussions with the Customs officers who took part in the raids on the homes of the plaintiffs on 8 September.

Detective Constable Palmer was the Exhibits Officer present during the search at both homes. He testified that his duties were -

"Initially taking details of persons present at the residence and then having a look at any possible exhibits and bagging the exhibits, marking the bags and recording all exhibits, and then explaining to the occupant of the premises what was happening and making sure that he fully understood what was going on."


As Exhibits Officer he had listed about 10 sets of documents, which had been brought to him by an officer of the Australian Federal  Police  and  a  Customs officer at Mr Sanders' home. Many documents were involved. Three Australian Federal Police officers were present at the search of Mr Sanders' home, together with 3  Customs officers. The system of search adopted involved a search of each room with the occupant present. I note that there  is no suggestion that the method of search was unreasonable in the circumstances.


Documents found were then brought to Detective Constable Palmer. He perused each and every document to see whether it fell within the scope of the search warrant. He read a series of papers at Mr Sanders' home in the presence
of a Ms Rankin, who also lived there. He said he then gave them back to her. He could not recall if he had seen any papers relating to the charges under the Quarantine Act, but he described the papers he had returned to Ms Rankin as follows:-


"Can you recall what was in those papers?---There was just - there was 3	or	4	what	appeared		to	be statements,	there was photocopies of handwritten statements, there was - I'd say	the	3	lots	of about - could be possibly 10 pages in each, and I had a look through them and then just placed them down on the kitchen table and stated to Ms Rankin that she could have them.
Did you see Ms Rankin do anything with them after that?---I think they were	left	on	the	kitchen table.

Did you see any other of your officers or any customs officers	have		a	look	at	the	papers	after that?---No.			I was at the kitchen table with	the exhibits.		As	I		took custody of the exhibits I stayed there at the kitchen table.
Can you remember what was in those papers?---No, no."


Detective Senior Constable Schrapel testified as follows. He  had appeared before a Justice for the purpose of obtaining the search warrants on 7 September.  He informed the Justice prior to their issue that there was a Court hearing scheduled for 9 September of charges against


the plaintiffs for offences other than those mentioned in the search warrants. He was aware on 7 September that the plaintiffs had engaged the services of solicitors; he did not inform the Justice of that fact. He was not aware that counsel had been briefed to appear for the plaintiffs on
9 September.


He oversaw the raids on 8 September,  from headquarters. He briefed the officers before they executed the search warrants. He did not give them any advice as to how they should deal with any documents they might find consisting of statements by the plaintiffs to their solicitor, or the advice of their counsel. He informed the officers that the plaintiffs had a Court case on
9 September.	His testimony continued:-


"...After the search warrants were executed, it would have been my job to go through the various items seized, peruse them to see if any related, extract any information that may be relevant. If no other documents or items were relevant or required, to oversee or ensure that they were returned to the rightful owner.


Are you aware of what's happened to those documents that	were	taken, the items that were taken from these houses?---The items are	returned	back	to headquarters where they are placed in the exhibit register and secured.
Have those documents been inspected yet?---Apart from one set, I haven't had a	chance,	due	to	other things	this	morning, to have a look through all the documents.
Has anyone else had access to those documents?---No.


•




Did anyone, after the seizures were taken, go through the documents?---I went	through	one	particular exhibit	exhibit	number	which		consisted	of various documents including passports.

Did anyone else have access to those documents?-- There would have been the Exhibit - the	Property Officer for that particular search.
Who was that?---For which search?	There were several. The one for Sanders?---That one, Constable Palmer.
Since the receipt of those items, have you had further	discussions	with	the officers?---No, nothing to do with		those no.

Have you had any further discussions with Quarantine?---None with Quarantine.
 any Customs
items,

Have you had any further discussions with any other Commonwealth	department	concerning the contents of these documents?---No.

Have you supplied any information either to Customs or Quarantine today as to what occurred during that search?---None.

HIS WORSHIP:	Have you given any information to Customs officer Ian Elliott---No."


He said that the raid had no bearing on the charges due for hearing on 9 September. He had read one set of Mr Sanders' documents, which he had been told Mr Sanders required to be returned "because of the Court committment today [that is, on 9 September]". These documents constituted a specific exhibit on the list of documents seized; see the transcript extract on p.11. He had not seen amongst them any legal opinion or any copy of a statement by Mr Sanders. Several photocopies were made, relating to some only of the documents returned to Mr Sanders.


	The submissions to the Magistrate



His Worship rejected the application to quash the charges, insofar as it was based on s.339 of the Criminal Code; that decision was clearly correct, as s.339 deals only with the quashing of indictments or the staying of
proceedings upon	indictment.
proceedings before magistrates.
 It	has	no	application	to



Counsel for the informant informed the Court that on the hearing of the Quarantine Act charges the prosecution proposed to call as witnesses the informant, 2 Quarantine officers who had not been involved in the raids, and a meteorologist. He  said that the prosecution also proposed to rely on records of interview between the plaintiffs and the informant which had been conducted in May 1988. In his submission the case which the Prosecution proposed to present on the Quarantine Act charges had been completely prepared by May 1988.

Counsel for the plaintiffs submitted to the Magistrate that there had been an abuse of process in that documents relating to the charges to be heard that day which were the subject of legal professional privilege had been seized and removed from both homes on 8 September, during the course of the search. He submitted that this seizure constituted an abuse of process -


"...inasmuch perception intentional
 
as	there,	at	the	very	least,		is	a of	unfairness		or	oppression,	either or	non-intentional,		towards		both
defendants	in
hearing today."
 these	matters	that	were	listed for



His Worship asked that the alleged "unfairness" alleged be particularized. He observed that  the informant "did not seek to use anything obtained in those raids in this case today"; that none of the persons involved in the raids would be called as witnesses on the Quarantine Act charges; and that the Customs' investigation into those charges had been completed some 4 months before. His Worship said that on this basis he did not "see any unfairness at all to your clients", though "you could perhaps criticize the Police for their timing [of the raids]".

In response, counsel for the plaintiffs submitted that since the barrister's opinion had been seized

"...there is always the possibility that the Crown's evidence may be presented in a manner to give greater impact than it might otherwise have  given.  I suggest, your Worship, [that] what will happen is not the issue. It's what could be happening unbeknown to Mr Treloar [the prosecutor] and inside these various government instrumentalities."


He invited his Worship not to believe Detective Constable Palmer's account of the seizure of documents at Mr Sanders' home. It will be recalled that the thrust of Detective Palmer's evidence (p.10) was that he had not seized and


taken away certain "photocopies of handwritten statements", though he could not recall the contents of the papers he had read but not taken away. In summary, counsel for the plaintiffs submitted that the perception of unfairness arising from the seizure of privileged documents by the Police during the raids should lead to a conclusion that the Crown should not be allowed to proceed with the Quarantine
Act	charges. in the raids.
 He noted the involvement of Customs officers




( 4)	The decision of the Magistrate
	Discretionary nature of power to stay



His Worship ruled that his power permanently to stay the hearing of the charges was discretionary and should be exercised only in "exceptional circumstances". I consider that that is correct. On this aspect he cited the observations by Lord Devlin in Connelly v Director of Public Prosecutions (1964) AC 1254 at p.1354, the locus classicus on abuse of process:-

"Are the courts to rely on the Executive to protect their process from abuse? Have they not themselves an inescapable duty to secure fair treatment for those who come or are brought before them? To questions of this sort there is only one possible answer. The courts cannot contemplate for a moment the transference to the Executive of the responsibility for seeing that the process of law is not abused."








I note also the observation by Lord Pearce at p.1365 that a Court has power to stop a criminal prosecution if it "creates abuse and injustice".


In	Connelly	(supra) for murder and	acquitted.
 
the appellant had been indicted He	was	then	indicted	for	a
robbery allegedly committed at the same time and place as the homicide. It was not open to him to plead autrefois acquit to the charge of robbery, upon which he was convicted. The context in which the question of  the inherent power of the Court to protect an accused from abuse of process was discussed, was whether the prosecution for robbery was brought in such circumstances as to offend against the principles relating to double jeopardy. There was substantial difference of opinion among the Law Lords; the majority appeared to concur in what was expressed by Lord Devlin at pp.1359-60:-

"As a general rule a judge should stay an indictment (that is, order that it remain on the file not to be proceeded with) when he is satisfied that the charges therein are founded on the same facts as the charges in a previous indictment on which the accused has been tried, or form or are part of a series of offences of the same or similar character as the offences charged in the previous indictment."


On the facts their Lordships did not hold that there had been an abuse of the process of the court.








	Five illustrative cases



His Worship then referred by way of example to 5 recent cases giving rise to questions of abuse of process. They were:-

	  Adams v Anthony Bryant & Co Ltd (1986) 67  ALR 616. In that case a defendant sought,  inter alia, an order that the prosecutor provide to him the statements of witnesses on which the prosecutor proposed to rely at the hearing. At p.619 Wilcox J observed:-


"...it is open to the Court - subject to any other relevant consideration - to make such orders as are necessary for the proper conduct of a summary criminal trial."


After citing Barton v The Queen 147 CLR 75 at p.96, his Honour continued at p.619:-

"I do not doubt that, in the application of that power [to prevent an abuse of process and to ensure a fair trial] the Court could stay proceedings until such time as any preliminary steps, considered necessary in the interests of justice, had been taken."


The prosecutor had argued that it would be inappropriate to make the orders sought, because the relevant statements were protected by legal
•




professional privilege. His Honour accepted that they fell within that privilege, but said at p.621:-


"The primary duty of the Court is to ensure a fair trial of the Informations. If a fair trial could not be provided without taking a step which, in a practical sense, would require the prosecutor to waive legal professional privilege, I would not hesitate to take that course But  I  am  not persuaded that a trial without the prior supply of proof of evidence would be likely to prove unfair."


	Emanuele v Cahill (1987) 71 ALR 302. In this case, the essence of the abuse of process alleged was delay by the prosecution in supplying certain tape recordings requested by the applicant/ defendant. They had eventually been supplied some

9 months after the request. The defendant submitted that this delay constituted an abuse of process, and applied for a stay. The Magistrate dismissed the application. He held that a Magistrates Court had jurisdiction to stay indefinitely criminal proceedings pending before it, on the ground of abuse of process. He referred to the following 10 cases viz:

	Connelly	v	Director of Public Prosecutions (supra),	where	the	application	based	on

•




double jeopardy was refused, and the House of Lords rejected the appeal, a second prosecution on the same facts being approved;

	Rourke v The Queen (1977) 76 DLR (3d) 193, where an application to stay based on a 2-year delay in bringing charges and evidence that the delay had prejudiced the accused in obtaining witnesses, was refused

- seep. 32 and p.35 hereof;


3 • R v Humphrys (1977) AC 1 (H.C.), where the accused having been acquitted of a traffic offence after testifying, was then convicted of perjury in relation to that testimony, the evidence being the same. The House of Lords held he was rightly convicted on the basis that issue estoppel had no place in English criminal law, a majority observing that if the Crown had been seeking in essence to again secure a conviction on the original charge, the Court had inherent jurisdiction to prevent that as an abuse of its process, since it would involve a breach of the double jeopardy rule;


	Miller v Ryan (1980) 1 NSWLR  93,  where Rath J prevented the prosecution from bringing its charges in two sets of proceedings instead of one, and affirmed the jurisdiction of Courts of Petty Sessions to control abuse of their process, following Lord Parker CJ in Mills v Cooper (1967) 2 QB 459 at 407;


	Moevao v Department of Labour (1980) 1 NZLR 464, as to which see pp.22-23 and 32-38 hereof;


	Darcey v Pre-Term Foundation Clinic (1983) 2 NSWLR 497, affirming the inherent jurisdiction of Courts of Petty Sessions to set aside a subpoena sought for a spurious purpose;


	R v West London Stipendiary Magistrate; Ex p. Anderson (1984) 80 Cr App R 143, dealing with the matters to be addressed where there has been substantial delay between offence and arrest, and justices are considering exercising their discretion to decline to allow the prosecution to proceed;



	R v Derby Crown Court; Exp. Brooks	(1984)

80 Cr App R 164, affirming that justice may require a prosecution to be stopped, as an abuse of the Court, only if the prosecution have manipulated or misused the process of the Court so as to deprive the defendant of a protection provided by the law or to take unfair advantage of a technicality, or if the defendant probably has been or will be prejudiced in the preparation or conduct of his defence by unjustifiable delay on the part of the prosecution;

	R v Vuckov and Romeo (1986) 40 SASR 498; as to which see pp.29-40 hereof; and


	Gill (or Herron) v McGregor (1986) 6 NSWLR 246, where the Court of Appeal held that the hearing by a disciplinary tribunal of complaints against two medical practitioners for alleged professional misconduct many years before, should be stayed, because in the particular circumstances the delay in initiating the proceeding amounted to an abuse of process.



On review of the Magistrate's decision (in Emanuele v Cahill (supra)) before Neaves J the jurisdiction of the Magistrates Court to stay was conceded but it was contended that the Magistrate's decision was reviewable under the Administrative Decisions (Judicial Review) Act 1977 (C'th) in that he had erred in declining to exercise the jurisdiction. Neaves J held that he was unable to say that the Magistrate had approached the question of a stay for abuse of process, otherwise than in accordance with the principles laid down by the authorities. His Honour said at p.325:-

"The authorities are consistent in their emphasis that a clear, compelling and exceptional case must be shown to warrant the exercise of what is categorised as an extraordinary power, a power of last resort the exercise of which is necessary in the particular circumstances in order to serve the ends of justice. That this is the position is made clear in the decision of the Court of Appeal of New Zealand in Moevao v Department of Labour, supra, particularly per Richmond P ([1980] 1 NZLR) at 466, 469, 470; per Woodhouse J at 477 and per Richardson J at 482. The last-mentioned passage reads:

'The justification for staying a prosecution is that the court is obliged to take that extreme step in order to protect its own processes from abuse. It does so in order to prevent the criminal processes from being used for purposes alien to the administration of criminal justice under law.  It may intervene in this way if it concludes from the conduct of


the prosecutor in relation to the prosecution that the court processes are being employed for ulterior purposes or in such a way (for example, through multiple or successive proceedings) as to cause improper vexation and oppression. The yardstick is not simply fairness to the particular accused. It is not whether the initiation and continuation of the particular process seems, in the circumstances to be unfair to him.
That may be an important consideration. But the focus is on the misuse of the court process by those responsible for law enforcement. It is whether the continuation of the prosecution is inconsistent with the recognized purposes of the administration of criminal justice and so constitutes an abuse of the process of the court.
'There is a further constraining consideration. Different persons may well have very different views as to what constitutes an abuse of process in the particular case. In Connelly v Director of Public Prosecutions [1964] AC 1254 at 1337;
[1964] 2 All ER 401 at 432, Lord Hodson said that he would find a discretion to determine whether or not a prosecution should be stopped "immensely difficult to exercise at all, nor should I know how to exercise it judicially". The twin problems of an absence c;f objectively ascertainable standards and the relative unfamiliarity of the courts with the weighing of all the considerations which may bear on the exercise of prosecutorial responsibility require the courts to tread with the utmost circumspection. While the court must be the master and have the last word, it is only where to countenance the continuation of the prosecution would be contrary to the recognized purposes of the administration of criminal justice that a court would ever be justified in intervening.' " (emphasis mine).


	R v Haslett (1987) 50 NTR 17. In that case committal proceedings for perjury had been adjourned after a successful application by a defendant for further and better  particulars. The Crown then filed ex officio indictments. Later, the Crown purported to provide the defendant with further and better particulars. Asche CJ, exercising the inherent jurisdiction of this Court, quashed the ex officio indictments on the basis that the defendants had established a prima facie case of unfairness which required

explanations
 by	the	Crown,
 the
 Crown's

explanations
 (thereby
 required)
 were

unconvincing, and in the particular circumstances of the case the accused were placed in a distinctly unfair position by the lack of particulars. At p.24 his Honour observed:-

"Furthermore there is no doubt that this court as a superior court of record has the inherent power to stay or postpone the trial where that is necessary to prevent an abuse of process and to ensure that the accused receives a fair trial: Barton v R (1980) 147 CLR 75 (per Gibbs ACJ and Mason J at 96, Aickin J agreeing: Stephen J  at  103; Murphy J at 107; Wilson J at 109).
In Tringali v Stewardson Stubbs &  Collett Ltd (1966) 66 SR (NSW) 335 at 344 the Full Court of the Supreme Court of New South Wales agreed with the observations of the trial judge (Else-Mitchell J) that the inherent power of the court to stay an action is not 'confined to closed categories of cases of which vexatious suits is one


illustration. It is a power which is exercisable in any situation where the requirements of justice demand it.'

At the commencement of a very helpful survey of the case-law on this subject in (1983) 57 ALJ 449 Keith Mason QC remarks: 'The mere fact that some statute or rule of court enables the court to deal with a particular problem in a particular way will not usually exclude inherent powers to deal with it in other ways. Indeed this jurisdiction may be asserted even though the conduct complained of may be in literal compliance with some statute or rule of court.'

The position therefore can be summed up, as it is by Gibbs ACJ and Mason J in Barton's case (CLR at 96) that, 'the courts exercise no control over the Attorney-General's decision to commence criminal proceedings, but once he does so, the courts will control those proceedings so as to ensure that the accused receives a fair trial'.
In deciding whether to exercise those powers, the court must determine where on balance the interests of justice lie, having regard to the interests of the Crown acting on behalf of the community as well as to the interests of the accused: Barton's case (CLR at 101) per Gibbs ACJ and Mason J."


At p.34 his Honour concluded:-


"  having regard both to the interests of the accused and to the interests of the Crown as representing the community there is now a significant element of unfairness to the accused if these proceedings continue

It seems to me therefore that, in all the circumstances, the better course is to quash the indictments rather than stay them until appropriate amendments are made and particulars given if then necessary.


That, of course, does not mean that fresh indictments may not be launched. The Crown has its duty to the community and there is nothing to my mind wrong on the facts as I have been given them for the Crown to proceed on other indictments with appropriate particulars. In such proceedings, however, I would expect there to be a preliminary examination; unless, of course, those representing the accused consent to the procedures under s.lOSA of the Justices Act.

Acting therefore under the inherent power of the court to see that no shadow of unfairness or injustice should taint these proceedings, I quash the indictments."


	R v Siugzdinis and Mauri (1984)  32   NTR   1.    In that case, following a committal, the Crown presented an ex-officio indictment, listing additional counts. A  defendant moved to quash the additional counts under s.339 of the Criminal Code. Muirhead J ordered that  proceedings on most of the additional counts be stayed, because they were likely by reason of their nature and multiplicity to prejudice and embarrass the defendant in his defence. His Honour cited the following observations by Gibbs and Mason JJ in Barton v The Queen (supra) at p.95-96:-


"It is one thing to say that the filing of an ex officio indictment is not examinable by the courts; it is quite another thing to say that the courts are powerless to prevent an abuse of process or the prosecution of a criminal proceeding in a manner which will result in a trial which is unfair when judged by reference to


accepted standards of justice. The courts exercise no control over the Attorney-General's decision to commence criminal proceedings, but once he does so, the courts will control those proceedings so as to ensure that the accused receives a fair 'trial'. The distinction between the court's lack of power to review the Attorney's decision whether to commence proceedings or not and the court's power to control its proceedings was central to the judgment of Lord Langdale in R v Prosser (1848) 11 Beav 306. The course which Fox J took in Kent (17 FLR 65) when he ultimately dischargecr-the accused on the ground that there had been no preliminary examination is to be supported, not on the basis that the Attorney-General's decision to prosecute was invalid, but on the footing that the accused would not receive a fair 'trial' without a preliminary examination.

There is ample authority for the proposition that the Courts possess all the necessary powers to prevent an abuse of process and to ensure a fair 'trial'.


Muirhead J observed at p.11 that determining	the application under Code s.339 would -

"  involve considerations of the processes of the trial - the governing principle being one of fairness."




	Holmden v Bitar (1987) 27 A Crim R 255. In this case, the prompt destruction of the alleged incriminating evidence by the prosecution combined with the fact that the onus of proof lay on the respondent by statutory averments, meant

0






that the respondent could not effectively answer the charge. The decision was that provided the Magistrate was satisfied that the respondent sincerely wished to have the evidence examined (to show that the contents of certain tins were not as averred), he was entitled to hold that the destruction of the evidence before the respondent's case was heard made her position quite intolerable, constituted one of the rare instances of an abuse of process, and warranted his exercising his inherent power to dismiss the Information on that ground. Cox J observed of a stay of proceedings for abuse of process, at p.263:-

"As one would expect, a stay of proceedings for abuse of process is seen by many defendants as an attractive alternative to a trial on the merits, and the case law is growing quickly. I was not referred to any reported decision on all fours with this, but that does not matter. No doubt new instances of the principle's application will continue to be found. However, the power to order a stay of proceedings   or, as it may be, to dismiss them - as an abuse of a court's process is a quite exceptional remedy. Any procedural device that has the effect of denying an informant a trial on the general issue is a very drastic one indeed. It is not to be used simply because the court perceives some feature of the prosecution that can be characterised as 'unfair': cf Doyle v Leroux [1981] Crim LR 631. It can be expected that instances of its application will be rare." (emphasis mine)


( C)	R v Vuckov and Romeo (1986) 40 SASR 498


His Worship had also been referred to R v Vuckov and Romeo (supra). In that case R. sold and delivered heroin to
W. V. then approached W. for payment. W. was in fact a Police informer and was "wired". The defendants R and V contended inter alia that in those circumstances they had been entrapped, and the prosecution should be stayed as an abuse of the process of the Court. Cox J held that  while the Judge at a criminal trial had a discretion to stay the proceedings on the grounds of unfairness to the accused, as an abuse of the process of the Court, on the facts the accused had failed to make out a case for the stay of the proceedings as an abuse of the process of the Court.

At pp.515-524 his Honour discussed generally the abuse of process principle. He noted its "fairly recent origin" and that "the extent of its reach has still to be worked out" (p.515). He then referred to the "double jeopardy" cases where the power to stay for abuse of process had been considered: Connelly v Director of Public Prosecutions (supra); Mills v Cooper  (supra); and R v Humphrys (supra). I note that in Mills v Cooper (supra) Lord Parker CJ said at p.467:-


"	every	court	has
 
undoubtedly	a	right
 
in its
discretion to
 decline
 to	hear	proceedings
 on	the
'




ground	that	they	are oppressive and an abuse of the process of the court."





Cox J then noted cases where a stay had been granted for abuse of process consisting of unconscionable delay on the part of the prosecutor. His Honour said that the criteria for the granting of a stay "in cases of that sort are not altogether clear", citing R v Grays Justices; exp. Graham (1982) QB 1239 and R v Derby Magistrates' Court; ex p. Brooks (supra). His Honour noted at p.516 that although in England:

"	[the]	existence	of	the	reserve criminal court has been acknowledged, but
 power in the often	with
the	clear	qualification that it is not to suppress a prosecution of which the	trial some reason happens to disapprove"
 be used to judge	for



the strictness of this approach might have been eroded by the immigration cases; see, for example R v Bow Street Magistrates; exp. Mackeson (1981) 75 Cr. App. R 24 and R v Guildford Magistrates' Court; exp. Healy (1983) 1 WLR 108.


Cox J then referred to R v Jewitt (1985) 20 DLR (4th) 651, where the Supreme Court of Canada at pp.654-8 traced the history in Canada of the jurisdiction of a superior court to stay proceedings which were an abuse of its process. Dickson CJC adopted as the rationale  supporting the existence of a judicial discretion to stay for abuse of process, the statement (see earlier at p.15) of Lord Devlin in Connelly v Director of Public Prosecutions (supra) at pp.1354. In Jewitt (supra) it was held:-
'




"A trial court judge has a residual discretion to stay proceedings where compelling an accused to stand trial would violate those fundamental principles of justice which underlie the community's sense of fair play and decency and to prevent the abuse of a court's process through oppressive or vexatious proceedings.  The power however to enter a stay of proceedings is to be exercised only in the clearest of cases and when given for an abuse of process is a substitute for an acquittal because, while on the merits the accused may not deserve an acquittal, the Crown by its abuse of process is less entitled to a conviction. Thus, no consideration of the merits, that is, whether the accused is guilty independently of the consideration of the conduct of the Crown, is required to justify a stay. A stay of proceedings  entered by the trial judge after plea following a finding of abuse of process as a result of unlawful entrapment by the authorities constitutes a 'judgment or verdict of acquittal' within the meaning of s.605(1)(a) of the Criminal Code, against which the Crown may appeal." (emphasis mine).


Cox J observed (at p.519) that the power to stay for abuse of process "plainly is to be used with the greatest circumspection".

His Honour then reviewed the New Zealand authorities on abuse of process, including  R v Hartley  (1978)  2  NZLR
199. In that case a defendant had been taken into de facto custody by Police in Australia, at the instigation of the Police in New Zealand, and had been placed in a plane against his will, and then detained, and subsequently interrogated by the Police when the plane arrived in Wellington.  There had been no extradition proceedings.   It
was in substance a kidnapping. The Court of Appeal considered that if application had been made  at  his trial


for a discharge on the grounds of abuse of process, the trial Judge would probably have been justified in directing his discharge on that ground. Cox J commented (at p.519):-

"That would have been a clear application of the kind of public policy considerations discussed in Bunning v Cross (1978) 141 CLR 54, to a case of improper Police behaviour occurring before the prosecution had been started."


Cox J also referred to Moevao v Department of Labour (supra). In that case the defendant was prosecuted for remaining in New Zealand after the expiry of his temporary
entry	permit.	The	circumstances	suggested	that	the

immigration	authorities	had,	wittingly	or	unwittingly,

misled him and treated him oppressively. The Magistrate considered the offence was one of absolute liability and convicted the defendant. He appealed unsuccessfully on the basis inter alia that the Magistrate should have stayed the prosecution in order to prevent an abuse of the Court's process. The Court of Appeal (Richmond P., Woodhouse and Richardson JJ) held that a superior Court had inherent power to stay or dismiss a prosecution for abuse of process of the Court. Richmond Pat pp.470-1 doubted views he had earlier expressed in R v Hartley (supra) on the basis that -

" as a result of reading what was said in Humphrys and the Canadian cases, I am now inclined to the view that [R v Hartley] could not have been properly disposed of on the basis that the prosecution was an abuse of process. That is because I now see difficulty in using the oppressive conduct of the


police towards Bennett to support an argument that the process of the Supreme Court was itself being abused. However my purpose in mentioning the matter is merely to sound a warning. The question whether illegal or 'unfair' conduct by the police in the course of investigating a crime can so taint a subsequent prosecution as to render it an abuse of process must remain for determination in a suitable case.

On the present state of the authorities I myself, and with respect, take a view similar to that expressed by Lord Salmon in the Humphrys  case. However it cannot be too much emphasised that the inherent power to stay a prosecution stems from the need of the Court to prevent its own process from being abused. Therefore any exercise of the  power must be approached with caution. It must be quite clear that the case is truly one of abuse of process and not merely one involving elements of oppression, illegality or abuse of authority in some way which falls short of establishing that the process of the Court is itself being wrongly made use of." (emphasis mine).


Richmond P had earlier referred to Rourke v The Queen (supra) a case where the accused sought to have proceedings stayed as an abuse of process because delay in charging him had prejudiced him in obtaining witnesses crucial for his
defence.
 Pigeon J,
 in	whose
 judgment	the	majority
concurred,
 considered
 that
 there	was	no	general
discretionary power in Courts of criminal jurisdiction to stay proceedings regularly instituted, because the prosecution was considered oppressive. However, Richmond P stressed the minority view expressed by Laskin CJC which considered that a criminal Court had the power to stay proceedings which constituted an abuse of process; the judgment of Laskin CJC is summarized at p.35 hereof. The minority view now constitutes the law in Canada: R v Jewitt (supra).


Woodhouse Jin Moevao (supra) after discussing various aspects of Connelly v Director of Public Prosecutions (supra), cited Lord Salmon in R v Humphrys (supra) at pp.527-8:-


	it is only if the prosecution amounts to an abuse of the process of the court and is oppressive and vexatious that the judge has the power to intervene."



Woodhouse J said at p.474:-


	the real question as to whether a particular prosecution is actually oppressive must be answered, like any serious issue for the Courts, by some kind of judicial evaluation; and the fact that all the relevant tests cannot be supplied at once with absolute assurance or their practical application may seem difficult or the answer that should be produced may be hard to find could provide no reason for ignoring the important need for it."



His Honour then discussed R v Hartley (supra)	and	said	at p.475:-

"It is not always easy to decide whether some injustice involves the further consequence that a prosecution associated with it should be regarded as an abuse of process. And in this regard the Courts have been careful to avoid confusing their own role with the executive responsibility for deciding upon a prosecution."


Referring	to	Lord	Devlin's	classic statement of abuse of

process (supra)
 in	Connelly v Director of Public Prosecutions at p.1354, set out at p.15 hereof, Woodhouse J said
at p.476:-


"These remarks involve an important statement of constitutional principle. They assert the independent strength of the judiciary to protect the law by protecting its own purposes and function. It is essential to keep in mind that it is 'the process of law', to use Lord Devlin's phrase, that is the issue. It is not something limited to the conventional practices or procedures of the Court system.  It is the function and purpose of the Courts as a separate part of the constitutional machinery that must be protected from abuse rather than the particular processes that are used within the machine. It may be that the shorthand phrase 'abuse of process' by itself does not give sufficient emphasis to the principle that in this context the Court must react not so much against an abuse of the procedure that has been built up to enable the determination of a criminal charge, as against the much wider and more serious abuse of the criminal jurisdiction in general." (emphasis mine).


His	Honour	then	summarised	the judgment of Laskin CJC in Rourke v The Queen (supra) at p.476:-

"His judgment contains an analysis of earlier cases and a comprehensive account of the various situations in which Judges at different levels in Canada had used the abuse of process principle 'as a way of controlling prosecution behaviour which operates prejudicially to accused persons' [at 203]. Then he indicated approval of Lord Devlin's view in Connelly that the jurisdiction was not coincident with any discretion which a trial Judge might exercise but as a constitutional responsibility of the Court to retain and exercise its own control of the criminal process. In terms of exercising that control he considered that the occasion for it would become 'a matter of discipline, keyed to particular situations which, as an outgrowth of case-law commend themselves as of a kind in which the principle may be raised' [at 205]. He added that he held the view that such a 'power may be invoked by every Court having criminal jurisdiction' - the view that had been expressed by Lord Edmund-Davies in Humphrys. Finally he expressed the reservation that 'the power to prevent abuse of process is one of special application and its exercise cannot be a random one'. With respect I find  myself in complete agreement with each of the conclusions of Laskin CJC to which I have drawn attention."
(emphasis mine).


His	Honour	noted	at p.477 that the real issue in the case before the Court was:-


"...whether [Moevao] had been deliberately put in [a false] position for some grossly improper reason, or advantage was taken of it for such a reason when he was found in that position. On the facts presented to the Court it is impossible to take that grave view of what has happened." (emphasis mine).


Richardson J said at pp.478-9:-


"The more one studies the reported decisions in various Commonwealth and American jurisdictions on the abuse of process doctrine the greater the difficulty there is in determining the ambit of an inherent jurisdiction in the Courts to stay criminal proceedings which are on their face perfectly regular. This difficulty is inherent in the subject-matter for it involves consideration of the nature and limits of the role of the Judge in the administration of criminal justice and, in particular, in relation to the control of prosecutorial discretion in bringing and pursuing the case before the Court. In a sense they are legal issues. But they also raise questions of considerable constitutional significance concerning the relationship between the three branches of government.
It now seems settled law, at least in England and New Zealand, that a superior Court has the power to take such steps as it considers necessary in a particular case to protect its processes from abuse. Such a power is necessary to enable the court to act effectively within its jurisdiction and is inherent in the exercise of its criminal jurisdiction" (emphasis mine).


In discussing the question whether the power and duty of the Court to protect itself against an abuse of its powers should extend beyond the conduct of the trial, his Honour observed at p.481:-


"It is not the purpose of the criminal law to punish the guilty at all costs. It is not that that end may justify whatever means may have been adopted. There are two related aspects of the public interest which bear on this. The first is that the public interest in the due administration of justice necessarily extends to ensuring that the Court's processes are used fairly by State and citizen alike. And the due administration of justice is a continuous process, not confined to the determination of the particular case. It follows that in exercising its inherent jurisdiction the Court is protecting its ability to function as a Court of law in the future as in the case before it. This leads on to the second aspect of the public interest which is in the maintenance of public confidence in the administration of justice. It is contrary to the public interest to allow that confidence to be eroded by a concern that the Court's processes may lend themselves to oppression and injustice." (emphasis mine).


His Honour concluded at p.481 that these aspects of the public interest "are the underlying justification for restraining a prosecution which is an abuse of the Court's processes"; he referred to the analogous questions in contempt of court cases, and in particular to  the observations by Woodhouse J in Taylor V Attorney-General (1975) 2 NZLR 675 at p.689:-


"...it is the due administration of justice - at the time and for the future - that is the concern and province of the court; not the personal but extraneous problem that may face the individual litigant or witness or Judge in some particular case."


Richardson J observed at p.482:-


"Considerations of these kinds are, in my view, at the heart of the abuse of process principle. The concern is with conduct on the part of a litigant in relation


to the case which unchecked would strike at the public confidence in the Court's processes and so diminish the Court's ability to fulfil its function as a Court of law. As it was put by Frankfurter Jin Sherman v United States 356 US 369, 380 (1958): 'Public confidence in the fair and honourable administration of justice, upon which ultimately depends the rule of law, is the transcending value at stake'." (emphasis mine).


The important remaining part of his Honour's remarks are set out at pp.22-23 hereof.

Cox J in R v Vuckov (supra) noted that R v Hartley (supra) had been applied in England in R v Bow Street Magistrates; exp. Mackeson (1981) 75 Cr App R. 24, a case somewhat similar in its circumstances to Hartley (supra), and observed (at p.520) that that decision and the decision in R v Guildford Magistrates' Court; exp. Healy (1983) 1 WLR 108 appeared -

	to be inconsistent with a view of the abuse of process power in England that would confine it strictly to the forensic process or procedure and ignore the conduct of the police altogether."



His Honour then referred to 6 cases in Australia involving the question of abuse of process, decided since Barton v The Queen (supra) in 1980:

(ii		R v Helmhout (1981) 5 A	Crim	R	42,	where	the delay was such as to make the trial oppressive;









	R v Ngalkin (1984) 12 A Crim R 29, a case in this jurisdiction in which proceedings on an indictment were stayed because the Crown proposed to call at the trial certain witnesses not called at the committal, thereby causing the defendant serious detriment;


	R v Milnes and Green (1983) 33 SASR 211 where, since the application to stay failed on the merits, the Court did not have to decide whether it had power to stay to enforce a promise that the defendant would not be prosecuted;


	R v Georgiadis (1984) VR 1030, a similar case;



	R v Donald (1983) 34 SASR 210, where the application failed on the merits, but the Court held that there was power to stay to prevent the repeated presentation of an accused for trial upon the same charge; and


	R v McConnell (1985) 2 NSWLR 269, where  a District Court discharged the accused on the ground that unconscionable delay by the Crown had made the proceedings oppressive and an abuse of process.



Cox-,J concluded at'·p'!if21: -
':1
'j
i
tl
"The cases tha:t ·'it have cited come from a . i:i.:gmber of common·· J:aw jurisdictions, and show on the whole a cautious but steady development in recent years of the use of a
stay of proceedings on the criminal side as a remedy against prosecutorial oppression in a variety of situations. They are not all concerned with the manner of a man's trial, but extend to the question whether he should be tried at all. There can be no set categories of cases that call for the exercise of this drastic but necessary power. If it may be used where the police have acted illegally to get the defendant before the court (Hartley; Bow Street Magistrates), it does not appear reasonable to reject its use in all other cases of serious police oppression. I do not think, with respect, that this means that the judges will be assuming, or appearing to the public to assume, responsibility for the institution of prosecutions, any more than the exercise of a like reserve power on the civil side has led anyone to think that the judges are responsible for the initiation of civil actions. Plainly instances in which a criminal trial will be stopped in this way will be rare ...

For these reasons, I am of the opinion that the Court has power to order a stay, on public policy grounds of the kind formulated in Bunning v Cross, where the evidence shows that it would be unfair to the defendant or an affront to the public conscience to permit the prosecution." (emphasis mine).


On the facts, his Honour held that the defendants had failed to make out their case for a stay for abuse of process on grounds of entrapment.


(d)	The Magistrate's conclusions


His Worship noted that there was no allegation of actual unfairness to the plaintiffs; the allegation was of "perceived unfairness", in the sense that justice should not only be done but should also be seen to be done. He noted that the main thrust of the argument by the plaintiffs was that "this Court should express its disapproval of the way the Police have behaved". He referred to Bunning v Cross (1978) 141 CLR 54 at pp.78-80, per Stephen and Aickin JJ.


Bunning v Cross (supra) concerned the question of the admission of breathalyser evidence unlawfully obtained; the Magistrate rejected it in the exercise of his discretion, on the ground that it had been obtained in circumstances unfair to the driver. The High Court held that the evidence should have been admitted, the majority holding that the considerations affecting the reception of evidence obtained in contravention of requirements of law were not offended by admitting the evidence: the unlawful conduct of the patrolman had resulted from a mistake, not from deliberate or reckless disregard of the law.  Further, the nature of the illegality had not affected the cogency of the evidence, cogency being a factor in determining the admissibility of evidence obtained illegally where the illegality arises only from mistake.
'
•





His Worship considered that these guidelines should be applied in this case.


Bunning v Cross (supra) was concerned with the proper principles to be applied in exercising a discretion to exclude relevant and admissible evidence which had been unlawfully obtained. Stephen and Aickin JJ said at p.77:-


" to our minds unfairness does not enter into this case, any more than it should in a case of the unlawful search of person or premises." (emphasis mine).


At the same time, their Honours said at p.77:-


"...the considerations referred to in Ireland's Case (1970) 12 6 CLR 321 may be of the greatest relevance. The liberty of the subject is in increasing need of protection as governments, in response to the demand for more active regulatory intervention in the affairs of their citizens, enact a continuing flood of measures affecting day-to-day conduct, much of it hedged about with safeguards for the  individual. These safeguards the executive, and, of course, the police forces, should not be free to disregard. Were there to occur wholesale and deliberate disregard of these safeguards its toleration by the courts would result in the effective abrogation of the legislature's safeguards of individual liberties, subordinating it to the executive arm. This would not be excusable however desirable might be the immediate end view, that of convicting the guilty.	In appropriate cases it may be 'a less evil that some criminals should escape than that the Government should play such an ignoble part' - per Holmes J. in Olmstead v United States (1927) 277 U.S. 438 at p.470. Moreover the courts should not be seen to be acquiescent in the face of the unlawful conduct of those whose task it is to enforce the law. On the other hand it may be quite inappropriate to treat isolated and merely accidental non-compliance with statutory safeguards as leading to inadmissibility of








the resultant evidence when of their very nature they involve no overt defiance of the will of the legislation or calculated disregard of the common law and when the reception of the evidence thus provided does not demean the court as a tribunal whose concern is in upholding the law." (emphasis mine)


His Worship treated	part	of	the	observations	underlined above as "more relevant" to the plaintiffs' submissions.

Stephen and Aickin JJ noted 5 considerations relevant to the exercise of the discretion to exclude. On the facts in Bunning v Cross (supra) they held that:-

	there was no suggestion that the unlawfulness involved in obtaining the evidence was other than the result of a mistaken belief by the Police

that	they	were	entitled	to
breathalyser test;
 administer	the



	that the nature of the illegality did not affect the cogency of the evidence obtained, cogency being a factor to be regarded where  the illegality arose only from mistake, and was neither deliberate nor reckless;


	that	ease of compliance with the law (the factor

of a deliberate	"cutting	of	corners") circumstances had little significance;
 in	the










	that the nature of the offence charged, on Ireland's case (supra), required an examination of the comparative seriousness of the offence and of the unlawful conduct of the law enforcement authority; and


	that it was the intent of the legislature narrowly to restrict the Police in their power to require a motorist to undergo a breathalyser test.


His Worship clearly considered that these were the factors he should apply in this case, and he proceeded to do so. He considered that the unlawfulness of the  seizure arose from mistake (see (i) above); the question of the "cogency of the evidence" did not apply (see (ii) above); there was no deliberate "cutting of corners" (see (iii) above) and in its nature the offence charged was serious (see iv) above. His Worship said:-

"What I am faced with here is conduct of police on the day before the hearing and several weeks before the hearing which had nothing to do with the decision to prosecute; conduct of police which in no way affects the conduct of this prosecution; conduct which has not led to any direct unfairness to the accused.


It is also clear that the investigations were opened and completed between 11 and 17 May 1988. It is also clear that none of the witnesses I've just listed had anything to do with the raids yesterday, nothing to do with the ongoing investigation by Federal police into the behaviour of these two defendants.


Insofar as any  conflict  of  evidence is concerned, Mr McCormack has criticised trenchantly the evidence of Detective Palmer. I have to say I don't find that submission of much moment. The detective impressed me as a person who didn't have a great recollection of the documents that he'd read through. I find that perfectly understandable. He was engaged in two raids which took place over a number of hours. On his evidence there are many documents seized.

He appeared to read through and return the documents to Sanders and the witness at their flat, and I accept his evidence. Where it conflicts with that  of Sanders, I accept  the evidence of Detective Palmer. In any event, I can say this: I see no significance in the fact that the police took the documents and subsequently returned them and they, in fact, still have documents in their custody which constitutes privileged communication between the defendants and their legal advisers.

Even if they do have it, it is not going to in any way affect what the exercise of my discretion is. Those communications between Naray and Sanders are not sought to be introduced into these proceedings and it is not in any way, sought to base any of the investigations or evidence put before me  none  of that is based upon the communication, privileged communication, between the defendants and their legal advisers.

Having outlined what I perceive to be the appropriate law in the situation, I indicate that I do not propose to stay the proceedings in the exercise of my discretion. I do not see any direct unfairness to the two defendants. There is no evidence of collusion between the people who will give evidence in this hearing and those who were involved in further investigations of these two defendants.
There is, in my view, no suspicion to be attached to further investigations by police into the behaviour of these two defendants. In fact, it would be quite surprising if police did not follow up investigations into the behaviour of these two defendants relating to the landing of the ship on an isolated part of the Northern Territory, particularly when the importation of drugs and proscribed imports is of great significance to the general welfare of the community in Australia.
I see nothing sinister in the	way continued	to investigate these two
 that	police		have defendants.	There
is no prejudice, real prejudice, to the	defendants.	


There is no unfairness. Simply, I am being asked to prevent these proceedings from going ahead because of the way the police have continued to investigate the two defendants. Their timing of the raid yesterday is unfortunate and one would have thought the police should have been more sensitive.

I do not see, bearing in mind the need for the courts not to be seen to be acquiescent in the fact of unlawful conduct - there is no suggestion there is unlawful conduct, simply that the behaviour of the police was untimely. I see no reason, based on the grounds of unfairness, public policy, or perceived unfairness, that I should exercise my discretion and I decline to do so." (emphasis mine)





The submissions in this Court


I was referred to many of the modern authorities on abuse of process, in addition to those already cited; they are collected in the Appendix.

Mr McDonald submitted first that the hearing of the Quarantine Act charges would involve not only a perceived unfairness to the plaintiffs, in the sense that justice would not be seen to be done, but also an actual unfairness. This unfairness lay in the timing of the raid for the day before the hearing was to commence, the seizure of privileged  documents,  and  the  questioning of Mr Naray on
8 September on material contained in his privileged documents. On the facts found by the Magistrate, I do not consider that the trial of the Quarantine Act charges necessarily  results  in  either  type  of  unfairness. The
•





Magistrate has ample power to see to it	that	there	is	no unfairness to the plaintiffs in their trial.

Second, Mr McDonald submitted that the Magistrate had erred in preferring Detective Palmer's evidence to that of Mr Sanders who had not been cross-examined on his evidence that his statement to his lawyers had been seized, taken away and later returned to him. The error is said to stern from the failure to take into account the principles in Browne v Dunn (1894) 6 R.67 at pp.76-77 (H.L.); it was also submitted that Detective Palmer's evidence did not really contradict Mr Sanders' evidence on the point, in that Detective Palmer did not know which documents he had handed back in the flat at the time of the search. I consider that whether or not there was a contradiction between the evidence of Detective Palmer and Mr Sanders was a matter on which it was open to the Magistrate to decide. I do not consider that as a matter of law the Magistrate was bound to disregard the evidence of Detective Palmer and to accept that of Mr Sanders, because of any breach of the rule in Browne v Dunn {supra). The remedy for a breach of that rule is essentially a matter for the court of trial. It may be
remedied in various ways. time	to	the	eliciting
 Counsel took no objection at	the
of	this	evidence	from Detective
Palmer; nor did he seek to have Mr Sanders recalled to	deal
with it, or to call the lady from the flat to rebut it.


Third, Mr McDonald submitted that the finding that the investigations into the Quarantine Act charges had been completed by May 1988 was erroneous, in view of the questioning of Mr Naray on 8 September about the oil rig. I reject that ·spbmission on the facts; there i,s no necessary connection between his questioning on 8 September and the Quarantine Act charges. He had been charged with other offences. The Magistrate has ample power to ensure that the evidence adduced by the informant conforms to the case he had outlined to the Court.

Fourth, Mr McDonald submitted that it was erroneous not to take into account, when deciding whether or not to order a stay, that the seizure of privileged documents was an unlawful act, and to have treated the raid as simply "untimely". I consider that there is no substance in this submission. It is clear that the Magistrate considered that Mr Sanders' documents had not been seized. It was not in dispute that Mr Naray's privileged documents were seized and later returned to him that day. The Magistrate rightly considered that the seizure of Mr Naray's privileged documents was unlawful; his observation that "there is no suggestion there is unlawful conduct" must be read in its context, from which it is clear that his Worship meant that the seizure was not a deliberately unlawful act, but arose from mistake. There was ample evidence to warrant  his taking that view.


Fifth, Mr McDonald submitted that it was erroneous to treat the question whether there was "direct unfairness" to the accused, as the only relevant question. He submitted that it was also relevant to consider the question of the need to protect the Court's process from abuse, so as to secure the ends of justice. This submission raises the important question of the precise basis upon which a court acts when it orders a stay to prevent an abuse of process. The question seems to be as yet unresolved. I consider that on the particular facts of the case the need to protect the Court's process from abuse, and for this to be seen to be done, does not involve a requirement that the trial of the Quarantine Act charges should be stayed.

Sixth, Mr McDonald submitted that it was irrelevant to the question of abuse of process for the Magistrate to have taken account of the isolated nature of parts of the Territory and the resulting problem in preventing the illegal import of drugs. I accept that these are irrelevant factors; in the context in which he made his remarks, the Magistrate does not appear to have treated them as relevant factors.

Seventh, Mr McDonald submitted that it was erroneous to treat the fact that the Police had illegally seized and retained privileged documents as of no significance to the exercise of the discretion to stay. Mr McDonald relied on








the considerations expressed in Ex E Forsyth (1985) 20 A Crim R 76 at pp.91-92.  That case involved an application to
restrain the execution of a search warrant at a barrister's chambers. Sweeney J held that the warrant was bad on its face, one reason being  that  the  documents  listed  to be
seized were prima facie covered by legal professional privilege; his Honour referred to Baker v Cam12bell (supra). I respectfully agree with what his Honour put at pp.91-92 as to the risk of the privilege being destroyed if privileged documents are seized, or of the practical benefits of the privilege being thereby reduced. However, those risks  do not obtain, on the facts of this case. The procedures adopted at the time of seizure illustrate the need for some practical steps being devised along the lines suggested by his Honour at p.91; see also the observations in Arno v Forsyth (1986) 65 ALR 125 at p.129, per Fox J and at p.137 per Lockhart J and, for example, the guidelines on the execution of search warrants on lawyers' premises in circumstances where a claim for legal professional privilege is made (Australian Law  News Supplement, December 1986). His Worship's view as to the lack of significance of the seizure of the documents in this case must be read in the context of his other findings. It is of course clear that the relationship of confidence protected by legal professional privilege is of fundamental importance in serving the ends of justice, and the breach of the privilege may well warrant a stay, depending on the  circumstances of









the case. On the particular facts of this case, the seizure and retention for several hours of Mr Naray's privileged documents does not require a stay of the trial; the Magistrate has ample power to see that Mr Naray is not prejudiced in any way thereby during the course of his trial.

I accept that this Court can, in the exercise of its supervisory jurisdiction over Courts of Summary Jurisdiction, order that the hearing be stayed. I consider that his Worship was correct in holding that he had a discretionary right to stay the proceedings brought before him if he had considered that they were an abuse of the process of the Court.

Eighth, Mr McDonald submitted that the decision of the Court of Appeal in R v Heston-Francois (1984) 1 All ER 785 was wrong and should not be followed. I note that the House of Lords refused leave to appeal in that case. I consider that the decision in Heston-Francois (supra) provides useful guidance to the approach which should be adopted in the particular circumstances of this case.

Ninth, Mr McDonald submitted that, adapting the policy arguments referred to R v Uljee (1982) 1 NZLR 561 at pp.570-2 and 574-7, a fair trial could not ensue when the behaviour of the Police had broken down the privilege from








disclosure and production of an accused's written communications with his legal adviser, thus creating a taint which could not be cured merely by the exclusion of such evidence from the trial.  It is sufficient to say that on the particular facts of this case I do not consider that
that privilege has been broken down as regards the authorities who are prosecuting in the case.

On 23 December 1988, for the foregoing reasons I dismissed the application for the relief sought by the plaintiffs in their Originating Motion of 22 September 1988.
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