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MASTER COULEHAN: REASONS FOR DECISION
(Delivered 10 August 1995)

The plaintiff claims damages from the defendant arising out of the death of her husband who died when an aircraft piloted by Ross Raynor Robertson deceased crashed in Irian Jaya on 11 August 1993.  Liability is denied.

The defendant has joined the third party, claiming that it is obliged to indemnify the defendant in respect of any damages awarded to the plaintiff by reason of a contract of insurance between the deceased pilot and the third party.

The defendant alleges that the third party agreed to extend the geographical limits of the contract to cover Irian Jaya and, alternatively, that the third party is estopped by its conduct from denying an agreement to extend the contract.
The defendant also seeks an order pursuant to s87 of the Trade Practices Act, by reason of misleading and deceptive conduct contrary to s52, that the contract be varied so that it extends to cover the flight the subject of the plaintiff’s claim.

The third party denies the plaintiff’s allegations and alleges breaches of contract, including breaches of the Civil Aviation Regulations.

The defendant seeks to have the issue as to whether the policy of insurance extended beyond the geographical limits of Australia, including the issue raised pursuant to the Trade Practices Act, heard as a preliminary question.

The defendant’s solicitor deposes that the evidence on this issue relates to telephone calls and facsimile transmissions between 10 and 12 August 1993 inclusive and would involve approximately four witnesses and documentary evidence.  He asserts that a determination of the issue in favour of the third party would dispose of the third party proceedings and save inconvenience and expense.

The plaintiff supports the course proposed by the defendant.   The third party is opposed, but has adduced no evidence to contradict that of the defendant.

Jurisdiction to make the order sought may be found in O.11.13.  See also Orders 1.10, 34 and 47.04.

In Dunstan v Simmie & Co. Pty Ltd (1978) VR 669 Young CJ and Jenkinson J said at page 671:

“... although every case must depend upon its own facts, it will as a general rule only be appropriate to order that a preliminary issue be isolated for determination before trial where the determination of the issue in favour of the plaintiff or the defendant will put an end to the demarcation between issues and the determination of one issue in isolation from the other issues in the case is likely to save inconvenience and expense.”


On the question as to whether there is a clear line of demarcation the third party argues that the claim under the Trade Practices Act could give rise to a claim for damages.  However, such a claim has not been pleaded and presumably is not intended.

I am satisfied that there is a clear line of demarcation between the issue sought to be tried separately and the other issues in this proceeding, and that the determination of this issue in isolation is likely to save inconvenience and expense.

Consideration needs to be given to the decision of the Full Court of the Supreme Court of Victoria in A.M.P. Fire and General Insurance Company Limited v Dixon and Anor (1982) VR 882 in which it was made clear that separate trials of a plaintiff’s claim against a defendant and a defendant’s claim against a third party should only be conducted in exceptional circumstances. (See also Sigmund Hofstetter v Burns Engineering Pty Ltd and Ors, an unreported decision of Underwood J, Supreme Court of Tasmania, dated 7 November 1991).

The Full Court said at page 837 that “... to determine the third party’s liability to the defendant before the determination of the defendant’s liability to the plaintiff seems necessarily to determine a hypothetical question or give advisory opinions.”



In this case the defendant does not seek determination of the third party’s liability.  Furthermore, the Supreme Court Rules in both Victoria and the Northern Territory have been substantially changed.

Order 11.13 which relates to third party directions now includes a power which was not expressed previously. 
Pursuant to O.11.13(2):

“The Court may make an order or give a direction under sub-rule (1) either before or after a judgment in the proceeding has been entered or given for the plaintiff against the defendant and may, at any time, vary or rescind such order or direction.”

	Further, O.1.10 provides that:

“(i)	in exercising a power under this Chapter the Court -

shall endeavour to ensure that all questions in the proceeding are effectively, completely, promptly and economically determined;...”

(see also O.34.01(1) ).

In the light of the changes in the Rules I consider that this Court need not be constrained by the decision in A.M.P. Fire and General Insurance Company Limited v Dixon and Anor, although the rationale of the decision should be accorded respect and due consideration.

I am disposed to order that the issue as to whether the contract of insurance extended to cover the flight in Irian Jaya be tried as a preliminary question.  Before doing so, I will hear submissions as to the precise manner in which the question should be framed and as to any other directions which may be given in order to ensure the effective, complete, prompt and economical determination of the question.

