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REMARKS ON SENTENCING
(Delivered 9 September 1992)

On 20 August 1992 the prisoner pleaded guilty to unlawfully assaulting K with intent to have carnal knowledge of her. The prisoner also pleaded guilty to the circumstance of aggravation that he thereby had carnal knowledge of her.

Although the Criminal Code does not use this term,  in common parlance the prisoner pleaded guilty to rape. The maximum penalty which the law imposes for this offence is imprisonment for life.

The Facts
Briefly stated, the facts are that Kand a girlfriend met some boys at Electric Dreams, a pinball parlour at Casuarina, on the afternoon of 27 December 1991. The boys invited Kand her girlfriend to a party at the house of the prisoner's uncle with whom he was then living. There were a number of young people at this party, many of whom were
drinking alcohol. K arrived  at 6.oo	pm and  began drinking
Johnnie Walker Whiskey and VB Beer. At this time K was twelve years and 11 months old. By 8.00 pm K became very drunk and was carried into a bedroom in the house. She lay down on a bed and went to sleep.


There is some dispute about what happened thereafter. According to one M, he walked into the room and heard someone, who must have been K, say, "Get off, get off, I'm going to be sick," and making noises as if in pain.  M turned the light on and saw the prisoner lying on top of K. He could see that K's shorts had been pulled over to one side and the prisoner was moving up and down between her legs. The prisoner said to M, "I thought you left with the other guys to 24 hour," and got up and put his penis back into his shorts. On M's account this occurred at about 9.00 pm. At this time another girl tried to enter the room but the prisoner shut the door to prevent her from doing so.  The prisoner later took K into the shower with the help of another person who had been called in.

The prisoner's version is that he had been drinking VB Beer at the party and got drunk. When he entered the room where K was sleeping, M was already in the room, and they both
began to touch her knew K was drunk.
 vagina with She did not
 their fingers. The prisoner wake up. The prisoner then
pulled	her pants
 to one side
 and	had sexual	intercourse
with her. The prisoner did not ejaculate although he had intercourse with her for "five or something" minutes. After this time another girl entered the room, but by then the prisoner was sitting on a couch and M was lying on the bed with the girl. The prisoner says that it was him
and M who took K into the shower.

It is not possible to reconcile these two versions. I consider that I should adopt as the facts for sentencing purposes the prisoner's. version rather than M's.

It is common ground that blood was found on the bed, and the prisoner claimed in his record of interview to the police that it came from his foreskin. The blood was later tested forensically and is consistent with having been the prisoner's blood. It could not have been K's blood.
The prisoner admits that K tried to push him off her whilst he was having intercourse but was unsuccessful. It does not appear that she called out or spoke.

K has no memory of the assault on her by the prisoner. The Crown concedes that K suffered no physical injury -  not even vaginal tears. It appears therefore that the prisoner did not rupture the girl's hymen. The Crown also concedes that she has not suffered any psychiatric or psychological injury. However, it is common ground that before this occurred K had some behavioural problems. Since the assault on her, these problems have continued and some aggravation of them may have occurred. I do not understand that the behavioural problems which K had, either before the assault or afterwards, to be of a serious kind.

It was put to me by Mr Somerville, and I accept  it, that the prisoner had known K before this evening - although not for more than two or three months, according  to what he told the police. It was also submitted by his  counsel, which I accept, that there is a relationship between K's immediate family and the prisoner's aunt, Naomi Senge, and that this relationship has continued.

On Saturday 28 December 1991, that is, the day after the offence, the prisoner was spoken to by the  police. Initially he denied any knowledge of who assaulted K, but shortly thereafter the prisoner admitted that he had had intercourse with her. The prisoner was arrested and taken, ultimately, to Police Headquarters Berrimah, where he made full admissions. The prisoner admitted that what he did was wrong and, to use his words, "stupid." My impression of the prisoner, after seeing the video, was that he was genuinely ashamed  of what he had  done, and  I  accept  his evidence
given  during  the voir   dire   hearing that this  is how he
felt, and that this was why he decided to confess to the police, rather than exercise his right of silence.  After the completion of the record of interview the prisoner was formally charged and later that day, bailed.
At the committal, it was not necessary for K to give evidence.

When this trial came on before me on 18 August 1992, the prisoner pleaded not guilty. I accept that, through his counsel, he advised the DPP during the course of the voir dire hearing that it was unnecessary for K to give evidence, and that appropriate admissions would be made. At the end of the voir dire hearing, I ruled that the admissions the prisoner made to the police were admissible and ought not, in the exercise of my discretion, be rejected. The prisoner then changed his plea to "guilty."

Prior Convictions
The prisoner has a number of prior convictions in the Juvenile Court. All of these were recorded in 1990, and all but one set of convictions were in Alice Springs. These convictions were mainly for property offences: stealing, receiving, unlawful entry. There are no priers for offences against the person, whether of a sexual nature or not. I will say more about these prior convictions later.

The Prisoner's Background
The prisoner was born at Alice Springs on 14 April 1975. At the time of this offence he was sixteen years eight months old and single. He is not literate in the English language and is of part-Aboriginal descent.

It is clear from the evidence of the prisoner's aunt, Mrs Senge, whose evidence I accept, that he has had an exceedingly deprived and tragic childhood. The prisoner has an older sister. After the prisoner was born his parents separated. His father gave up drinking and obtained custody
of	the	prisoner		and obtained employment at the		prisoner's	father
 his	sister.	The	prisoner's	father Katherine in 1977. After two years, met		a	woman		who	he	ultimately
married. As the prisoner's stepmother did not want either him or his sister, he was left with other relatives from time to time. In 1981 or 1982 the prisoner was put into St
Mary's home for a while. After that he had about nineteen different homes, living in places such as Docker River and Utopia, as well as in Darwin, Katherine, Alice Springs and Ali Curung. He attended school in a number of places, including school of the air, but his education was so poor that he was never taught how to read or write properly. At Docker River lessons were given in Walpiri, which is a language he is not fluent in. When the prisoner was about thirteen, he was kicked out of home by his stepmother. The prisoner would call at the house to visit his father who would sit on the footpath to talk to him. But if his father spent too much time talking the prisoner's stepmother would throw his father's clothes out of the house and lock him out as well. In 1989-90, the prisoner's stepmother and father separated, and he lived in the back of a wrecked car with his father for a while. This was in Alice Springs. He was then fourteen to fifteen years of age. During this time, for about a year, the prisoner had no proper home, he was living in the Todd River and in the back of the motor car I have mentioned, and during this period he stole, according to his counsel, to get food, or money for food. During this year, when the prisoner was about fifteen years old, he began to drink heavily, no doubt because of the influence of the other denizens of the Todd River. In July 1990 he was sentenced to a total of six months' imprisonment in relation to a number of property offences but ordered to be released after thirteen days on a good behaviour bond. I am not sure if the order was imprisonment or detention, although the record, Exhibit P2, uses the word "imprisonment." In December 1990 he was convicted of stealing and receiving and given four months' detention, ordered to serve the remainder of the sentence given to him in July 1990 but ordered to be released after four months on another bond. The orders to which I have just referred appear on the face of the prisoner's list of prior convictions (Exhibit P2) and are not entirely consistent if he was really ordered to undergo imprisonment in July 1990. In any event, it appears he went to Giles House at one stage and Malak House at another stage. Whilst at Malak
House the prisoner underwent work experience with Territory Motor  Trimmers,   as  a  result   of  which  he  began  an
apprenticeship with them sometime  in 1991 -  the exact date
is not given. In any event he had begun this apprenticeship before 27 December 1991 when the present offence occurred. At that time he was living at 23 Adcock Crescent, Nakara with George Vincent or "uncle Doopey" as he is known to the prisoner.

After this offence the prisoner's life has taken a number of turns for the better-
	He	has employer's

 continued foreman,
	 his

Mr
 apprenticeship. Billias	has
 His given
evidence, which I accept, that he is a very good
apprentice. In his written reference, he says, "In my past eleven years as a motor trimmer  I have not seen a more determined and hard working apprentice.   I feel Thomas will be one of the best motor trimmers I have had the pleasure of teaching." He said on oath that when the prisoner completes his apprenticeship, he would keep him on. He also said that he had counselled the prisoner about some of the company he used to  keep at one stage, and that he had no reason to believe that the prisoner had kept any  bad company after that date. It was intended that the prisoner go to Brisbane for a seven week training course this year. Because of these proceedings he could not go; but he still could go at some  future time if released from imprisonment.
	The prisoner's counsel submitted a report from Amity House about his drinking problem (Exhibit D2). He first sought assistance on 2 January 1992 very shortly after this offence. He has had since then a further three counselling sessions. He

decided upon abstinence, and he was having instigated lifestyle changes.
 noted then as
3 •	The	prisoner's	aunt,	Mrs	Senge,
 has	given
evidence, which I accept, that there has been a
noticeable change in him this year. She says that at family gatherings at which alcohol is present, she has noticed that he does not drink, and to her knowledge he has not drunk alcohol since this offence.
4.	Perhaps	most	importantly, the first time in his life
 the	prisoner come to know
 has for the love
and support of a caring family. His cousin, Mrs Georgina Vincent, has given evidence, which I accept, that since this offence, she has offered him a home. She confirms that he has given up drinking. Her evidence about his change in behaviour, which I accept, was impressive. The prisoner has become responsible, helps with domestic chores, and also assists in baby sitting her four young daughters aged between four and eight, as well as another young female child that she looks after. He has a good relationship both with his cousin and her daughters, and his cousin trusts him with them. I note that she says that he helps her with shopping or doing messages and that he does whatever is asked without complaint. This is to be compared with his previous attitude when he acted tough and would not accept
guidance,	according	to appearance		has	changed.
 his	aunt.	Even	his He	is		taking		care		of
himself in his looks and clothes. His cousin is prepared for him to do a home detention order at her home.

It was submitted to me by Mr Somerville that in all the circumstances I should not, despite the seriousness of this offence, send the prisoner to prison, but that I should impose a suspended sentence, i.e. release him on a bond; or, if a custodial sentence is warranted, detention in a juvenile centre or home detention. The Crown has submitted that this would be a wrong exercise of my sentencing discretion, and that an actual custodial sentence is
necessary. I must admit that I have not found this an easy matter.

I have been referred to a number of authorities which have a bearing on the result in this case. I will not deal with them all. Some I regard as being of interest only as examples of the sorts of matters which the courts considered relevant in those particular cases. Reference to those cases may be helpful if they show a general level of penalties, but as Wells J observed in McSporran v Nuske (1972) 4 SASR 282 at 287, they cannot be used as the basis of compact, logical reason of ·a syllogistic kind. Others however refer to matters of sentencing principle and have been more useful. I will mention some of those.

The offence of rape is undoubtedly a serious one. It carries a maximum of life imprisonment. But as the case of Love (1986) 86 FLR 199 shows, even in the case of rape,
there may court	is
 be exceptional justified	in
 circumstances where a sentencing not	imposing	a	sentence	of
imprisonment.

The next observation I would make is that the fundamental
purpose of the criminal law is This	protection	is	primarily
 to protect the community. achieved	by	making	the
punishment	fit	the	offence	and	the	offender	thereby
promoting respect in the community for the justice of the criminal law. Thus when imposing sentences, the courts must have regard to the need for general deterrence. But the protection of the community is also contributed to by the successful rehabilitation of offenders. As King CJ (with whom Mitchell J agreed) said in Yardley v Betts (1979) 1 A Crim R 329 at 333:
"If a sentence has the effect of turning an offender towards a criminal way of life, the protection of the community is to that extent impaired. If the sentence induces or assists an offender to avoid offending in future, the protection of the community is to that extent enhanced.
To	say		that	the	criminal protection	of	the		community
 law	exists		for is	not	to	say
 the that
severity	is to	be regarded	as the sentencing	norm.
Times and conditions change, and the approach of judges to their task must be influenced by contemporary conditions and attitudes. But public concern about crime, however understandable and soundly based, must never be allowed to bring about departure by the courts from those fundamental concepts of justice and mercy which should animate the criminal tribunals of civilised nations ...
The protection of the public must remain our first concern, but if, consistently with that, we can, in our compassion, assist another human being to avoid making ruin of his life, we ought surely to do· so."

The difficulty of any sentencer is to find the right balance by giving appropriate weight to each of the purposes of punishment. As the High Court observed in Veen v The Queen  (No.2)  (1987-8) 164 CLR 465 at 476 per Mason  CJ, Brennan, Dawson and Toohey JJ:
"... sentencing is not a purely logical exercise, and the troublesome nature of the sentencing discretion arises in large measure from unavoidable difficulty in giving weight to each of the purposes of punishment. The purposes of criminal punishment are various: protection of society, deterrence of the offender and of others who might be tempted to offend, retribution and reform. The purposes overlap and none of them can be considered in isolation from the others when determining what is an appropriate sentence in a particular case. They are guide posts to the appropriate sentence but sometimes they point in different directions."

A matter of considerable relevance in this case is the prisoner's age at the time of the offence, viz, sixteen years eight months. At that time he was a juvenile within the definition of that term contained in the Juvenile Justice Act. Accordingly, at the time of this offence, he was entitled to the protection of that Act and to be treated, for sentencing purposes, as if he was a juvenile.
There are show	that
 several opinions notwithstanding
 by judges of this Court that that	a	juvenile	is	seventeen
years or older at the time of his sentencing, whether by this court or by the Juvenile court, the powers of sentence open to the Juvenile Court still apply if the offence was committed by the offender before he turned seventeen: see Seears v Oldfield (1985) 36 NTR 65; R v Lui (unreported, Kearney J, 18/10/90); Pryce v Ashfield (unreported, Nader


J, 25/6/86). Although the position is far from clear, it appears that Kearney Jin R v Lui concluded that a sentence of detention was open in a case such as this, notwithstanding that s53(6) of the Juvenile Justice Act applies on its face only to cases where the offender is under seventeen at the time of the sentence. At page 10 of his Honour's judgment, he said:
"I consider that Thomas Lui falls within the ambit of the Juvenile Justice Act. The special sentencing dispositions under that Act were open, as were the normal sentencing powers of the Supreme Court under  the Criminal Code, and the penalty provided in s39(1)(b)."

Thomas Lui was seventeen at the time of sentencing. The penalty provided in s39(1)(b) to which his Honour referred is the power of the Supreme Court to order detention in a detention centre. I therefore consider that detention is a possible alternative open to me in this case.

Another matter that should be mentioned is that,  in Simmonds V Hill (1986) 38 NTR 31 at 33,  Maurice  J emphasised the special regime for juveniles instituted by the Act and the way in which the Juvenile Court should approach the sentencing of juveniles, viz,:
"In the Juvenile Court the retributive aspect of sentencing is, at best, of secondary importance. Even lower in the scale, if indeed, it has any place at  all, is deterring others. The overwhelming concern is the young offender's development as a law-abiding citizen. The court should be at pains to ensure that its sentences do not alienate its young clients. Particularly is this so in the case of a first offender."

In my opinion the same considerations apply to the Supreme Court when sentencing a juvenile.

However, there is also ample authority to show that in  cases where a serious crime, such as rape, has been committed, the need for a term of actual imprisonment is often necessary notwithstanding that the offender is being sentenced as a juvenile. In the case of Andrew Richard Hill
(1982] 6 A Crim R 202, the Full Federal Court of Australia allowed a Crown appeal from a judge of this Court who had released a fifteen year old juvenile on a suspended sentence for a violent rape upon a woman of nineteen years. The sentencing judge had relied upon the principles referred to in Thomas Principles of Sentencing 2nd ed, pl8, to the effect that there can hardly ever be conflict between the public interest and that of a young offender, and the difficult task of the court is to determine what treatment gives the best chance of obtaining the objective that a young offender should become a good citizen. The Full Federal Court pointed out that rape is always a serious crime; and other than in wholly exceptional circumstances it calls for an immediate custodial sentence, firstly to match the gravity of the offence, secondly to emphasise public disapproval; thirdly to serve as a warning to others; fourthly to punish the offender; and last, but by no means least, to protect women. Their Honours pointed out that the principle upon which the sentencing judge relied is subject to exceptions, referred to by Thomas, "... where the offence concerned is extremely serious or is thought to require a particular emphasis and deterrent."

The Crown submitted that an appropriate penalty would be very near to that imposed by Nader Jin the case of Smith (SCC 29 of 1989) on 9/3/90. Smith was seventeen years and two months at the time of the offence and his victim was thirteen. The offence was very similar - the victim was intoxicated and had no memory of the incident, Smith had prior convictions, but unlike the prisoner, had also committed offences since the rape had occurred. Smith had pleaded not guilty, but after a voir dire hearing, changed his plea to guilty. There was evidence that someone other than Smith had had intercourse with the victim that night. The victim had suffered injury but the Crown could not say that Smith had caused that injury. There was evidence that the day after the offence, Smith was remorseful. At the time of sentence Smith was nineteen. He had a good work record, and there was evidence he had grown up somewhat
since the offence. Smith had no priors for sexual offences. He had had an underprivileged background. He was drunk at the time of the offence. His Honour, after referring to the case of Rankin, imposed a sentence of five years' imprisonment with a non-parole period of two years.

Although there are a number of similarities between Smith's and this case, I consider that there are also considerable differences. Smith was not at the time of his offence a juvenile. More importantly Smith's personal circumstances are quite different from those of the prisoners. Thirdly, I note the use made by his Honour·of Rankin's case. That case is in my view very different from this case. The approach of comparing similar cases in order to arrive at a just sentence is fraught with danger. As I mentioned before, they cannot be used as the basis of logical reason of a syllogistic kind. It would be wrong in my opinion to approach my sentencing task by asking myself what are the
differences between Smith's case and the
impose a lesser or greater sentence after for any differences. Smith's case does matters of principle. Except to the extent
 present case and making allowances not discuss any that it may help
to show, along with other sentences for young offenders, such as Miller or Hill, that there is a range of sentences for young offenders for offences of this kind, I do not consider Smith's case to be particularly helpful.

The Relevant Factors In This Case
Applying the principles to which I have referred to the facts of the present case, I have come to the following conclusions:
	As to the offence itself, I regard it as being at the lower end of the scale of seriousness:
	no violence was used except the force necessary to achieve penetration although the prisoner admitted in his record of interview that the girl tried unsuccessfully to push him off;
	the victim has no memory of the assault;
	the victim suffered no physical or other injury although there may be some aggravation of a minor pre-existing behavioural problem;
	there is no evidence that the prisoner knew the victim's age, but he assumed her to be twelve or thirteen. The victim's age in this case is not an aggravating circumstance under the Criminal Code unless the prisoner is an adult, i.e. of or above the age of eighteen years. However I consider that the girl's age cannot be ignored - it does make the offence more serious than if the girl had been older;
	there is no evidence that ejaculation occurred;
	there is evidence that the victim knows the prisoner;
	I take into account that the victim was not

required	to Court or at
 give	evidence	either	in	this the committal. It was necessary
for her to
nothing to for her.
 be interviewed. However there is suggest that this was traumatic
	As to the prisoner's personal circumstances:
	I take into account the fact that he has pleaded guilty, and was remorseful at the time he was spoken to by the police;
	I do not punish him

pleading	guilty	at There was reason		in test the admissions
 more severely for not the	first		opportunity. this case	for him	to upon the voir	dire. A
plea	of	guilty	is	usually	a	mitigating
factor if it demonstrates remorse or resipiscence. In this case I am satisfied that the prisoner is remorseful. I have observed him in Court and listened to and watched  the video  tape of the record   of




( iii)
 interview.				In				addition			his		change		of behaviour since then indicates remorse; because of the prisoner's  prior convictions I	am	unable		to	treat	him	as		a		first offender. However he has had a very deprived childhood	and	the	offences		appear		to		have been committed			at a particularly		low point in his life. I note that there are no prior offences		against		the		person			and			in particular			no		prior		offences	of· a		sexual nature;
	I take into account that at the time of this offence the prisoner was a juvenile and is still entitled to be treated as if he were a juvenile for sentencing purposes notwithstanding that he is now seventeen years of age. Consequently the element of

general deterrence does not weigh so as	it	would	have	had	he	been	an
 heavily adult.
Nevertheless I consider that I must make some allowance for general deterrence. The offence of rape is a serious one, and although this offence was at the lower end  of the scale, I do not think that the circumstances are so wholly exceptional that a non-custodial sentence is appropriate. Accordingly I do not think that either a wholly suspended sentence or a community service order would adequately reflect the need for general deterrence, the gravity of the offence, the need to punish the prisoner for what he did or promote respect in the community for the justice of the criminal law;
	I take into account that the prisoner's life has, since January 1992,  changed considerably for the better.  I  accept that he has given up drinking, that he now has the love and support of his family to an

extent that he has never had before, that he has an apprenticeship, and a boss who speaks very highly of him indeed.	I			note also the evidence relating to the prisoner's changed attitude, and how he gets along so well with his cousin's family, and the faith and trust he has built up with his near relatives. I assess	his	prospects		of		rehabilitation as exceptionally	high.	I		believe			that	he	is unlikely to offend again. I do not consider that I need take into account any element of self-deterrence. ·I consider that there is a serious			risk		that			his			prospects	of rehabilitation			will			be					significantly impaired	by a long period of imprisonment. For this reason I		am going to suspend most of the term of imprisonment		I			am about to impose.


I	do	not	consider	home	detention	is	appropriate.	The
maximum		period		of months.	I	consider this	case		is	four
 home	detention	allowable		is	twelve that an appropriate	head	sentence	in years'		imprisonment.		When		a	home
detention order is made, the court's sentence is suspended and once the period of home detention is completed, the home detention order no longer remains in force: see s19 of the Criminal Law (Conditional Release of Offenders)Act. This would leave the balance of the four year sentence without any supervision or consequences to the prisoner once he had complied with the home detention order. I consider this to be undesirable, and inappropriate in a case such as this.

I do not consider a period of detention in a juvenile detention centre is appropriate. The maximum period of detention available to me, consistent with the philosophy behind s53(6) of the Juvenile Justice Act, is until he has obtained the age of eighteen years. As Kearney J observed
in R v Lui (at 9) the policy of the Act is that it is considered inappropriate that persons should be held in detention centres beyond the age of eighteen years; and there is no specific provision in the Act, as there is in other jurisdictions, for the conversion of a period of detention into a period of imprisonment, after a detainee obtains the age of eighteen years. There is no mechanism by which I can impose a head sentence comprising a period of detention until aged eighteen with the balance to be served in a prison. I therefore do not consider that detention is a realistic option in this case, given that I consider that a head sentence of four years' imprisonment is called for.

The sentence of the Court is that the prisoner will be imprisoned for four years but I direct that after serving six months of that sentence he be released upon his entering into a recognisance in the sum of $2,000 to be of good behaviour for the balance of his sentence, viz, three and a half years. It is a condit.ion of the bond that he be subject to the supervision of a Probation Officer during the period of the recognisance and will obey his lawful directions as to employment, residence and associates. I consider that this sentence adequately reflects the various competing considerations to which I have referred, including the prisoner's age, his prospects of rehabilitation, the need for general deterrence, and the need to ensure that the community is protected by a just, yet merciful, sentence.

I order that the prisoner's sentence will be deemed to have commenced on 21 August 1992.

Some people may regard this as a lenient sentence and a sign that the courts are lenient with rape. I want to emphasise that this is not the case. In most cases of rape, offenders can expect condign punishment. In recent times terms of imprisonment of ten years and longer have been imposed. In a proper case, I would have no hesitation in
imposing	the	maximum	penalty	fixed	by law -			imprisonment for	life.		Thecircumstances	of	this  case  are		unusual,	and not	to	be regarded	as		setting  any precedent	for	penalties for the crime of rape generally.
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