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BETWEEN:

ADOLPHO TCHIA
TCHIA NOMINEES PTY LTD SKYKYM PTY LTD
Plaintiffs

AND:
ANDREW GORDON ROGERSON
Defendant




CORAM:	ANGEL J



REASONS FOR JUDGMENT
(Delivered 9th October 1992)


This is an application pursuant to Order 75.06 RSC for punishment for contempt allegedly committed  by the defendant, a legal practitioner, in relation to these proceedings.

On 1 September 1992, upon an oral ex parte application by the plaintiffs pursuant to Orders 4.08 and 38.01 RSC, I made certain orders with injunction. The orders as drawn and apparently settled by the Registrar or a member of her staff were in the following terms:


"Upon the plaintiffs, by their counsel, undertaking:
	to	commence	proceedings seeking,	inter		alia, the

4.00 p.m. today; and
 by	Originating		Motion orders	set	out	below	by

	to abide by any order the Court might make as to damages in case the Court should, after  the making of this order, be of the opinion that the defendant shall have sustained any loss by reason of  this order which the plaintiff ought to pay -

THE COURT ORDERS THAT:

	Until 9.00 a.m. on intended	defendant, restrained		and	an

 Thursday		3 September	1992, the Andrew	Gordon		Rogerson,	be injunction	is	hereby	granted
restraining him from:
	contacting or seeming[sic] to contact, whether by himself his servants or agents or otherwise howsoever, and whether by personal attendance, telephone, mail, facsimile or any other method, the plaintiffs or any of them other  than through Mr W K Parish of Messrs Mildrens or Mr  R Henschke of Messrs Halfpennys;


	sending or causing to be sent letters or making any other written or oral contact or communication whatsoever with any real estate agent, any proposed financier, purchaser, prospective purchaser or solicitor for such purchaser or prospective purchaser  of units in a proposed property development situated at Lot 1743 Finniss Street, Darwin.


	The intended Defendant, Andrew Gordon Rogerson, attend before the Court on Thursday 3 September 1992 at 9.00 a.m. to show cause why, pursuant to Section 191(iv) of the Real Property Act, Caveat No 269966 should not be removed.


	Pursuant to order 45.05(2)(b) of the Supreme Court Rules, the intended plaintiffs be authorised to commence these proceedings by Originating Motion.


	The intended plaintiffs serve the intended defendant with such Originating Motion, a Summons and any supporting affidavits.


	The intended plaintiffs serve a copy of this order

on	the	intended	defendant,	such	service	to	take place as soon as practicable.

	The application be adjourned for further consideration at 9.00 a.m. on Thursday 3 September 1992.


	There be liberty to any party to apply.


	The question of costs be reserved."


The plaintiffs' amended summons for punishment for contempt, filed pursuant to an order made on 4 September 1992, nunc pro tune as of 2 September 1992, particularises the
contempt	with  which the defendant	is charged. paragraphs 1 and 2 of the amended summons.
 I	set forth

111.	That at or about and between the hours 9.00 a.m. and
12 noon on the 2nd day of September 1992 the Defendant Andrew Gordon Rogerson, in breach of an order of Mr Justice Angel made in this Honourable Court on the 1st day of September 1992, by his agent acquaintance or friend RAYMOND THOMAS REILLY (also known as CHARLIE REILLY), contacted or seemed[sic]  to make contact with the Plaintiff ADOLPHO TCHIA as himself, and in his capacity as a Director of the Plaintiff Skykym Pty Ltd.

PARTICULARS:

(i)


(ii)






(iii)
 The defendant was served with the said Order at or about 4.50 p.m. on the 1st day of September 1992.

The defendant met with Reilly and other persons at 5.00 p.m. on the 1st day of September 1992. At the meeting the defendant hand wrote a  2 page statement of calculations and gave it to Reilly together with a letter or a copy of a letter purporting to be from the defendant to one Ann Surplice dated 1st September 1992 and which is exhibit Pl in the proceedings herein.
By	the	conduct	referred	to	in	sub	paragraph
	above the defendant intended that or knew or ought to have known that Reilly would take

the documents to the plaintiff Adolphe Tchia and show it to him and discuss the contents with him.

	The said Reilly telephoned the Plaintiff Adolphe Tchia at or about 9.00 a.m. on the said 2nd day of September 1991.[sic]
	The said Reilly met the Plaintiff at a building site in Knuckey Street Darwin at or about 10.30

a.m. and there produced for discussion with the Plaintiff Adolphe Tchia two documents which had been provided to Reilly by the Defendant Andrew Gordon Rogerson and showed the documents to the said Adolpho'Tchia and discussed them with him.
	The two documents were -
	a 2 page statement of calculations in red ink in the Defendant's handwriting; and
	a copy of a letter purporting to be from the Defendant to one ANN SURPLICE dated 1st September 1992 and which is Exhibit Pl in the proceedings herein.


2. The Plaintiffs claim that the conduct of the Defendant ANDREW GORDON ROGERSON specified in paragraph 1 above amounts to contempt of this Honourable Court and that the Defendant ANDREW GORDON ROGERSON ought be punished therefor; ..."



Following the granting of the injunction the order was drawn, settled and sealed. Thereafter, Messrs Mildrens, the plaintiffs' solicitors, sought to effect service thereof.

They prepared a letter dated 1 September 1992 in the following terms:
"Our ref:	WKP:AHS:03920096
1 September 1992 Mr AG	Rogerson
C/- Messrs Loftus & Cameron
Barristers & Solicitors
13 Cavenagh Street DARWIN	NT	0800


Dear Sir,
Re:	Adolphe Tchia, Tchia Nominees Pty Ltd & Skykym Pty Ltd v. Yourself

Attached herewith, and handed to you by way of personal service, are the following documents:
	Originating Summons;
	Summons on Originating Motion;
	Affidavit of Adolphe Tchia;
	Order made by the Honourable Mr Justice Angel this morning.


We refer you in particular to the Order which you will  see is an injunction against you personally restraining you from taking the actions described in the Order.

We give you notice that should you take any action in any way in breach of this Order, such breach will be drawn to the attention of the Court.

You are notified that you are required to attend in Court before the Honourable Mr Justice Angel on Thursday, 3rd September, 1992 at 9.00 a.m., at which time the matter will be dealt with further.

Yours faithfully, MILDRENS



A. H. Silvester Enc."

The letter together with a copy of originating summons, a copy of the summons seeking the ex parte injunction, a copy of
the plaintiff Tchia's affidavit in support thereof and a copy of the order, were given to their clerk, Heather Price, with instructions to personally serve the defendant therewith. Personal service of the injunction was required by the Rules of Court, see Orders 6.01, 66.05 and 66.10(1)(a) RSC. The copy order was not endorsed in compliance with Order 66.10(3) RSC which provides:

"A copy of a judgment served under this rule shall be endorsed with a notice, naming the person served, that the person served is liable to imprisonment or to sequestration of property if -
	where the judgment requires the person bound to do an act within a fixed time, the person bound refuses or neglects to do the act within that time; or
	where the judgment requires the person bound to abstain from doing an act, the person disobeys the judgment."


Injunctions may be enforced without personal service where the defendant has notice of the injunction, see Order 66.10(5) RSC, and a court may, in the context of contempt, dispense with service altogether pursuant to Order 66.10(6) RSC, or direct that a document may be taken to have been served where steps have been taken for the purpose of bringing, or which may have a tendency to bring the document to the notice of the person to be served; see Order 6.10 RSC.

At about 4.50pm on 1 September 1992, Miss Price attended the office premises of the defendant with the letter and
accompanying	documents. secretary,	Miss Naismith.
 There	she	met	the		defendant's Miss Price informed	Miss Naismith
that she was there to "effect personal service of some Supreme
Court documents upon Mr Andrew Rogerson". Miss Price was informed that the defendant was in his office with a client. She asked Miss Naismith to interrupt the defendant so that service could be effected. Miss Naismith telephoned the defendant and informed him that Miss Price was there. She enquired of Miss Price as to the details of what it was about. Miss Price informed Miss Naismith that it concerned the matter of "Tchia". Miss Naismith 'again spoke to the defendant on the telephone  and  informed  him  of   the   subject   matter. Miss Naismith asked if she could take the documents in to show the defendant but Miss Price said she could not do that until personal service had been effected. Miss Naismith went into  the defendant's office and advised him of this. When she returned she told Miss Price that the defendant had told her  to send Miss Price away. Miss Price  telephoned  the plaintiffs' solicitors seeking advice as to what to do. She then handed the documents to Miss Naismith and left the defendant's office premises.

Miss Naismith took the documents in to the defendant's office and handed them to him. The defendant physically held the documents and in the words of Miss Naismith "glanced at  the covering letter" for "probably about ten seconds".

The defendant gave evidence about this. He said, Miss Naismith "came towards me with the documents, the letter.  I saw it said Mildrens on it and I was very annoyed.  I just  said to her, 'Take it back'."
He said he "didn't think" the documents came in to his possession.	He said:
"I	don't	adequately	recall		if thing	but		certainly		all	I letterhead Mildrens at the top."
 I	actually	touched recall	seeing	was
 the the


He was asked by his counsel, "Well, did you form any opinion as to what was accompanying the letter?", to which he replied:



"I thought it was just - what I believed to be a useless letter; I was very angry at the time, Your Honour. I believed it to be a communication from his solicitors demanding money, or otherwise."


When asked by his own counsel was there any reason why they should have demanded money, he said:

"Not necessarily, I don't think so. But I don't really know. I believe it to be a communication from his solicitors in regard to this matter and I simply didn't wish to deal with anyone at that particular point in time."


I do not accept the defendant's evidence of what occurred in his office or as to his state of mind at the time. I have no doubt that he physically took hold of the documents and read sufficient of the letter to know that it personally involved him, that personal service of Supreme Court documents was sought to be effected upon him by the plaintiffs' solicitors and that in particular those documents included an order of the court involving him personally which would be enforced in the event of non-compliance. The defendant was
asked:

"Did it cross your mind that there might have been a court order included in the documents?",
and he replied:

"Well, no Your Honour. When I have a court order served Your Honour, I employ a bailiff to do it and I don't have service effected with a covering letter I have the thing actually handed to the recipient so that it's clear that this is an order. In.the last 11 or 12 years that is the type of approach I would have expected and I certainly had no reason to believe there was an order inside the - or attached to the letter."

I find this evidence of the defendant to be fanciful.


Order 6.03 makes provision for how personal service is to be effected.	It provides:

"(1) Personal service of a document is effected by leaving a copy of the document with the person to be served or, if he does not accept the copy, by putting the copy down in his presence and telling him the nature of the document.


(3) To effect personal service it shall not be necessary to show the original document."

Here I consider that personal service was effected. The defendant did not accept service. A copy of the order was physically handed to the defendant by Miss Naismith who was acting as a conduit between Miss Price and the defendant. The plaintiffs' solicitor's letter told him, inter alia, the nature of the documents. There is no reason to think Order 6.03(1) requires an oral communication. 'Telling' is not confined to the spoken word. I am bound to say that I was


somewhat surprised that the defendant, a practitioner  of  this court, should seek to persuade the court that personal  service  had not been effected. If  indeed  I  am wrong  and  personal service was not effected,  I  would  have  no  hesitation  in  making an order pursuant to  Order 6. 10  that  the  Order  be  taken  to  have been served at the time the defendant was handed the documents by Miss Naismith.

In	so		saying,			I	am	not	unmindful		that		contempt proceedings	are	of	a	criminal		character:	Order	75.11 RSC,
Hinch  v  A-t-torney-Generai   (Victoria}   (No 2}  (1987)  164  CLR 15

at 50, Day v Niddrie and Others (1991) 74 NTR 1, and that the liberty of the  subject  being  at  stake  the  utmost  strictness  in  both procedure and proof is required: Clifford v Middleton
[1974] VR 737, The Commissioner of Water Resources v Federated Engine Drivers' and Firemen's Association of Australasia Queensland Branch (1988) 2 QR 385, Drummoyne Municipal Council v Lewis [197 4 J    1     NSWLR   655.      It    has   been   said   the  general
power  to  dispense  with  compliance  should  not  be  exercised unless  the  purpose  and  requirements  of  the   procedural   rules have been fulfilled in a manner otherwise than in  the  form provided,   see  Clifford v Middleton, supra,  at  741 .    It seems
to   me,   with   respect,   that   formulation   too   narrowly confines
the    general   dispensation   power.	Holland J in Drummoyne Municipal Council v Lewis, supra, at 658 said in relation to contempt that dispensation with the Rules of Court ought to be exercised  sparingly  and   only   when   special   circumstances justify non-compliance with the rules. I remind myself that
procedure is not an end in itself, but a means to an end,  which is the attainment of justice, and that"··· the relation of rules of practice to the work of justice is intended to be
that of handmaid rather than mistress ...": In the matter of
an Arbitration between Coles v Ravenshear [1907] 1 KB 1 at 4, per Collins MR, and I respectfully consider that even in cases of contempt procedural requirements may be dispensed with when the furtherance of justice-'demands it: cf Von Doussa v Owens (No. 2) (1982) 30 SASR 391 at 402 per Walters J.

At all events, Order 6.10 is a specific dispensatory  power to be exercised within its own terms. Here,  if,  contrary to the conclusion I have reached above, the defendant was not personally served, he was informally served, and had full opportunity to acquaint himself with the contents of the documents. That he was a legal practitioner  actively seeking to evade service and to employ technicalities over substance  to his own ends is further justification for the court exercising its discretion under Order 6.10 in a manner adverse to him: cf Taylor v Whelan [1962] VR 306, Clifford  v Middleton, supra, at 739.

The defendant told Miss Naismith he would not accept the letter and documents and handed them back to her.  He instructed her to forthwith return the letter and documents to the plaintiffs' solicitors. She unsuccessfully sought to  comply with those instructions that afternoon.
At about 5.00pm on 1 September 1992, there was a meeting in the defendant's office between the witness Reilly, the defendant and others. Reilly gave evidence before me. Apart from the defendant, no one else at that meeting gave evidence before me. Reilly claimed  that at 4.30pm that afternoon he  had received a telephone call from the plaintiff Adolphe Tchia requesting a meeting to discuss the future business relationship between the defendant and Tchia and a company  with which Reilly was associated. The plaintiff denied  any such conversation took place. I accept his denial. At the  time, Tchia wanted to have no dealings with  the defendant other than through his new solicitors and, earlier that very day, he had obtained a court order to give effect to those wishes. I reject the undischarged bankrupt Reilly's evidence that Tchia had sought to initiate a meeting. In the circumstances then pertaining it is implausible that the plaintiff Tchia, unknown to Mildrens, was personally seeking out the defendant.


The	defendant	gave	evidence	on	oath.	He	denied	any
knowledge	of	the	injunction	until	some	time	later	on	the

following day, that is, on 2 September 1992.	I am unable to

accept	this	evidence.	At	the	meeting	with	Reilly	on
1 September,	the	defendant	mentioned	that	he	had	had	a
communication from the plaintiffs' solicitors. The defendant and Reilly both denied that before 2 September 1992, they had any knowledge of the injunction. I have come to  the conclusion,  contrary  to his evidence, that the defendant knew
of the fact of the injunction and that despite it, at their meeting of 1 September 1992, the defendant arranged for Reilly to communicate with Tchia the following morning. I  am satisfied that before the meeting between Reilly and Tchia on the morning of 2 September 1992, the defendant had notice of the injunction. The order had come "to his hands or to his knowledge, so that he did, or could if he pleased, have become acquainted with its contents", per Holroyd J in Rudd v John Griffiths Cycle Company Limited (1897) 23 VLR 350 at 354, and see Pino v Prosser (1967] VR 835 at 839, a decision not free from controversy: cf Ditfort v Temby (1990) 97 ALR 4 09 1 Re Ditfort: Ex parte Deputy Commissioner  of Taxation (1988) 83 ALR 265 at 276, Irving v Carbines (1981) (1982] VR 861 at 869,
870.


Prior to Reilly's meeting with Tchia the following day, the defendant prepared a two page statement  of calculations and a letter from the defendant addressed to AP & A Surplice
and dated 1 September 1992 (exhibit Pl). the following terms:
 That letter was in

11      Our Ref:	AGR/M3274
1 September 1992

A P &   A Surplice
57 Narrows Road
THE NARROWS	NT	0810

Dear Sir/Madam
RE:		YOUR PROPOSED PURCHASE OF UNIT IN McMINN STREET HOTEL DEVELOPMENT
As a partner in the above project with Mr Adolphe Tchia,  I write to inform you of serious differences that have developed which threaten the project. These differences have lead me to lodge a caveat on the property: this has the effect of preventing the transfer of land and effectively freezes the development.

On the subject land there are also three other encumbrances:
	a workmen's lien in favour of Stadal Pty Ltd;
	a	warrant	of	seizure	and	sale	in	favour	of	the Darwin City Coun il;


	a warrant of seizure and sale in favour of the Power and Water Authority.


Each of the above may lead to the land being sold  and, for the present hold up the project.

I also advise that Messrs Lofra Pty Ltd are still to sue the owners of the property for breach of contract in excess of $46,000.00.

You should consult your solicitor in regard to the above for your own safety.

	Yours faithfully





ANDREW ROGERSON"

Stadal Pty Ltd is apparently a building company 'managed' by Reilly. I use inverted  commas to denote that Reilly  said he managed the company in evidence, and this, notwithstanding he is an undischarged bankrupt. He, it appears, is neither a shareholder nor director of that company.  Lofra Pty Ltd is  the company through which the defendant conducts his legal practice under the name 'Loftus and Cameron'. The 'owners of the property' referred to in the letter are the two corporate plaintiffs which are controlled by Tchia and members of his family. The calculations and letter were handed by the
defendant	to Reilly	on 1 September	1992  for the purpose	of being shown to Tchia the following day.

At about 8.35am on the following day, 2 September 1992, Miss Naismith caused another clerk in the employ of the defendant to return Mildrens' letter of 1 September 1992 and accompanying documents (including the order with  injunction) to the office of Mildrens.' At 9.00am the same day, Reilly telephoned the plaintiff Tchia and made an appointment to see him at 10.30am. Reilly did not tell Tchia the true purpose of that meeting. At some time prior to 10.00am, Mr Silvester, a solicitor employed by Mildrens, telephoned the defendant's office. He spoke to Miss Naismith. He was unable to speak to the  defendant.  Mr Silvester  proffered   the  remark   to Miss Naismith that Mr Rogerson should not be silly. The defendant in evidence said this telephone  call  made  him angry - he was thus well aware of Messrs Mildrens' attempts to contact him.

At some time between 10.00am and 10.30am, the defendant personally locked the front doors of his office premises and instructed his staff to keep them locked.

When Thomas Walker, a law clerk employed by Mildrens attended at the defendant's office premises at 10.30am  he found the doors  locked.   He had with him Mildrens'  letter of
1 September 1992, copies of the court documents and a further letter from Mildrens to the defendant dated  2 September 1992.
That letter was in the following terms:

"Our ref:LS:03920096
2 September 1992 Mr A.G. Rogerson
C/- Messrs Loftus and Cameron Barristers and  Solicitors 3rd Floor Carpentaria House
13 Cavenagh Street
DARWIN	NT

Dear Mr Rogerson,
RE:	ADOLPHO TCHIA, TCHIA NOMINEES PTY LTD,
SKYKYM PTY LTD -v- YOURSELF


Our	letter		of	1st September	1992	and	the documents	were		handed	to	you	and		thereby served, in your office yesterday.

A	clerk	from	your	office	returned	these intact, to our office at 08:35 this morning.
 accompanying effectively

documents,

Your secretary Melinda Naismith has this morning  confirmed to me that when she handed you the documents in your office yesterday afternoon, you perused them. You then handed them to her saying you would not accept them.

Accordingly, Melinda said, on your instructions, she arranged to have them delivered back to our office this morning.
You have been served with these documents.  To return them, indeed to behave in this way, is unprofessional.

Be very aware that one of those documents is an order for an injunction against you made by  Justice Angel yesterday.

Another is a summons which requires your attendance in  the Supreme Court before his Honour at 9:00 a.m. on Thursday 3rd September next.

We strongly urge you to have regard to your  obligations as an Officer of the Court.
These documents are now returned to your office.

Yours faithfully, MILDRENS
AH SILVESTER
Enc:"

Walker knocked at the door repeatedly until a female clerk came to the door. She said "I am sorry I can't let you in. 11	She then asked him where he was  from  and he  told her he was from Mildrens. She again said "I am sorry I can't let you
in."	Walker asked whether the defendant was available and was

told the defendant was not available. office.
 Walker returned to his


Miss Naismith	gave	evidence,	which	I	accept,	that	the

purpose	of	locking	the doors was	11
Mildrens	coming	to serve	documents. 11
 to stop someone from Her	frankly	truthful
evidence was in stark contrast to that of the defendant. When asked, "What was your purpose in closing your office?", he said:

11I was very annoyed, Your Honour, about this whole thing, particularly Mr Silvester's telephone message, and I determined that if Mr Silvester wanted to send  me a letter he could send it in the normal channells[sic]. I was particularly irritated the fact that someone should roll up at 5 o'clock the last - the night previously and insist on seeing me when I had a client with me."


The doors remained locked until some time after 1.3Opm that day. The defendant in evidence was surprisingly reluctant to agree that this was a most unusual thing for a solicitor to do during ordinary business hours. He was deliberately evasive about this issue. When he appeared  at the bar table  before the court at 2 pm on 2 September, I had the following exchange
with him:

"HIS	HONOUR:		Mr Rogerson,	what	do you allegation?	That	your	office	has		been normal business hours?	Is that a fact?
 
say to this closed	during

MR ROGERSON: I don't know if the office was locked at lunch time, Your Honour. I simply don't know. I wasn't there, I was having lunch.
HIS HONOUR: Well is it a practice of your office to close its door to the public over lunch hour?

MR ROGERSON:
Honour, yes."
 Sometimes ... the office is locked, Your

Those	answers	were	consciously	evasive	and	misleading,	and
unworthy of a practitioner of this- court. giving evidence he was asked:
 Subsequently when

"MR SILVESTER: The next morning at about 10 o'clock you went out and you locked the door of your own office, yourself, didn't you?---Oh, yeah, though I thought I said to somebody else: 'Lock it behind me', but I may have locked it myself, perhaps on the way to court. I don't know, but certainly the door was locked some time after
10 o'clock.
It remained lock[sic], did it not, until you returned from lunch at half past one?---I don't know if it was locked all that period of time, but I certainly - as I left the office in the mid-morning, either I locked the door or someone else locked it on my way out."



Miss Naismith said, and I accept, that the defendant's office premises had never to her knowledge been locked during normal business hours before.

At 10.30am that morning at a Knuckey Street building site, Reilly met the plaintiff Tchia and handed him the defendant's calculations and showed him the defendant's letter
addressed to the Surplices. Reilly told Tchia that unless he, Tchia, spoke to the defendant before noon that day the defendant would post the letter to the Surplices and like letters to all intending purchasers of the units in Tchia's development. The calculations related to, inter  alia,  a demand by the defendant  for money from the plaintiff  Tchia. It is quite apparent that the defendant sought to have Reilly use the Surplice letter in ·order to intimidate Tchia to accede to the defendant's demands for money, and as an inducement to the plaintiff Tchia not to continue to retain Mildrens as his solicitors.

The evidence demonstrates to my satisfaction beyond reasonable doubt that the defendant instigated the meeting between Reilly and Tchia and knew when this meeting was taking place. Indeed the defendant in evidence himself acquiesced in such a suggestion. The defendant imposed time limits upon Reilly to report back to him about the outcome of the meeting.

Tchia's solicitors, shortly after 11.ooam, communicated with the defendant's office by fax. The  plaintiffs'  solicitors attempted to fax copies of the documents that had been returned to them that morning.  I say attempted  because at 11.13am the defendant turned off or instructed his staff to turn off his facsimile machine in the course of transmission. This done, it remained inoperative until 12.57pm.  The defendant was asked in cross-examination:
"··· didn't you rush out yourself and turn the fax off?", and
he said:

"I think either I switched it off, or - yes, I - I think  I switched it off. I switched it off or I told someone to switch it off, but I think the thing was switched off, definitely, Your Honour, yes."

Later	he	was	asked,	"Why	did	you switch	it	off?",	and	he replied:

"Because I'm still extremely irritated with this whole thing that had carried on and that was a sign of my irritation.  It's a - perhaps  a strange thing to do but it was, in my opinion, better than breaking a window or breaking a glass."

I had the following exchange with the defendant:

"You said it was a strange thing to turn the fax off?-- Yes, it was - it was - in retrospect, Your Honour, it's a strange thing to do but - - -
Didn't it seem strange at the time?---I - I was in a  state of anger, Your Honour, and I, perhaps, didn't see the thing in the same light as I would do today, but certainly it's an odd thing to do.
It was odd and strange in retrospect, I suppose, to close the fr.ont door of your office?---Yes, Your Honour; a silly thing to do.

Most solicitors have open doors rather than closed doors during business hours, I would have thought?---Yes.

Certainly any firm I ever had anything  to do with had open doors during business hours, but anyway - - -?-- Yes, Your Honour, I only - on a weekend I have the door locked permanently on a weekend.

I	said	during	ordinary Yes, Your Honour, yes. respect."

The defendant also said:
 business	hours,	Mr Rogerson?-- I accept that, Your Honour, with

"Your Honour, if I could just answer that as I attempt to answer this question fully, I don't watch the  fax machine. It's not a - a part of my daily routine to
hover over the fax machine.  Generally, if a fax comes in a -  one of the secretarial  staff  would  pin   it    together and bring it to someone. It's generally not  cost efficient for me to do such tasks.  So I really  don't know when the fax was switched off or when it was  switched on, Your Honour."

I reject this evidence of the defendant.


I have no doubt that the defendant locked the front door to his office premises and.turned off his facsimile machine in an attempt to avoid redelivery of the documents. At about 1.30pm Thomas Walker inserted copies of Mildrens' letters of
1 and	2	September 1992	and	the	court	documents	under	the locked door of the defendant's premises.

At 2.00pm on 2 September, the defendant and Reilly attended at court before me when the summons for injunction came on for hearing again.

The defendant was personally bound by the injunction and had proper notice of it before 2 September; cf Foley v Herald sun T.V. Pty Ltd [1981] VR 315 at 319, 320. Mildrens'  letter of 1 September clearly stated that an injunction had been granted against the defendant personally though the letter did not spell out the terms of the injunction. It  is not  necessary in the circumstances of this case that the defendant was aware of the full and precise terms of the order: cf Sun Newspapers Pty Ltd v Brisbane TV Ltd (1989) 92 ALR 535 at 538, per Pincus J. The defendant had been personally served with a copy of the injunction. The defendant was at all material
times a legal practitioner	and an officer of the court, who full	well	knew		the	ramifications		of		service	of		process witnessed				by		his			artfully	dodging			communication	with Mildrens		-		and, he knew or can be taken to have known the potential consequences of not abiding by orders of the court, viz a fine or imprisonment, or both, see Order 75.	The order, as served, was not endorsed in the manner required		by Order 66.10(3)	RSC, but in the circumstances		here there can be no possible		prejudice	to the defendant		from		this		failure,		and compliance	with that Order should	be dispensed		with, cf Von Doussa  v   Owens	(No.  2)  (supra) at 398		per Mitchell J.

In Attorney-General	for	New   South  Wales   v Mayas  Pty	Ltd
(1988)    14 NSWLR 342	at 356, McHugh JA, as he then was, said:
"It is not necessary that the person should intend to interfere with the order. But it must be apparent to anyone who was aware of the order that its purpose would be frustrated by the particular kind of act done by the defendant. The doing of such  an act with knowledge  of the order and with actual or imputed knowledge of its purpose is prima facie a contempt of court."

Here, I	am	satisfied	beyond	reasonable	doubt that prior	to
2 September 1992, the defendant knew of and  was served  with  the order, even if he turned a blind eye to its terms, purpose and general tenor. I think the defendant probably read the order in the solitude of his office when the opportunity arose that evening - out of curiosity  if nothing else.  However, I do not make that finding beyond reasonable doubt, particularly given the evidence of Miss Naismith and Miss Kennett, which I accept. The defendant, having read the letter, handed the documents back to Miss Naismith. He instructed her to return
them to Mildrens.  Miss Naismith gave them  to Miss Kennett, who unsuccessfully tried to return them to Mildrens that afternoon. Miss Kennett returned to the defendant's office premises and put the documents on her desk where, so far as is known, they remained overnight.

The defendant deliberately locking his office and turning off the facsimile machine demonstrates a deliberate attempt on his part to avoid service in the  misguided  belief  that he had  not already been served with the injunction.

The defendant has deliberately attempted to mislead the court and has given false evidence. I have reached this regrettable conclusion beyond reasonable doubt and after a careful consideration of the evidence, and I have steadily borne in mind that such a conclusion is not to be reached lightly. In O'Reilly v Law Society of New South Wales (1991)
24 NSWLR 204 at 230, Clarke JA said:

"It should be said at once that a finding that  a solicitor has deceived a court or tribunal provides compelling evidence of his unfitness to practise. The profession is an honourable one and nothing less than complete honesty and candour in all instances is acceptable. The client should be entitled to rely on the truthfulness of all that he is told. The courts should likewise be entitled to accept without question  assertions made by a solicitor.  If a solicitor is found to have deliberately lied to a client  or to the court then he has failed, in a fundamental  respect, to adhere to the required standards: see Re Vernon; Ex parte Law Society of New South Wales (1966) 84 WN (Pt 1) (NSW) 136; [1966] 1 NSWR 511; New South Wales Bar Association v  Kalaf (Court of Appeal, 11 October 1988, unreported); Law Society of New South Wales v Jones (Court of Appeal, 27 July 1978, unreported) and Katowicz v Law Society of New South Wales (Court of Appeal, 7 August 1987, unreported). But care must be taken in reaching a conclusion that the
solicitor has lied or deceived the tribunal.  In particular there is a need to distinguish carefully between cases in which the evidence of a solicitor is not accepted and those in which there is an affirmative finding that he has deliberately lied or sought  to mislead the tribunal. It goes without saying that a tribunal needs to be satisfied to that degree of persuasion which is necessary to satisfy  the Briginshaw test before it can properly make a finding that a solicitor has lied or deliberately deceived  the tribunal."

That was said in the cont xt of disciplinary proceedings. On an application such as the present, the plaintiffs bear the criminal onus of proof, that is, proof beyond reasonable doubt: Consolidated Press Ltd v McRae  (1955) 93 CLR 325 at 333; The Commissioner of Water Resources v Federated Engine Drivers'    and  Firemen's   Association    of    Australasia  Queensland
Branch (supra) at  392,  393;  Hinch  v  Attorney-General (Victoria) (No 2) (supra) at 50; Sun  Newspapers  Pty  Ltd  v Brisbane TV (supra) at 541. I regret to say that in the present case I think the defendant has deliberately lied and consc_iously · sought to mislead the court. Before the granting of the ex parte. injunction, Tchia, as the defendant well knew, had terminated his retainer of the defendant as his solicitor. The evidence does not suggest Tchia's retainer of the defendant was other than general and terminable upon notice. The defendant knew Tchia had retained Mildrens as his new solicitors. The defendant strongly resented these actions of Tchia. The defendant was adamant that he, rather than Mildrens, should receive future conveyancing fees from the plaintiffs' building project. On 25 August 1992, the defendant had sent two facsimile messages addressed to "Skykim[sic]  Pty  Ltd.   Attention Mr Adolphe Tchia", which
...



respectively read:

"We refer to yesterday's discussion (Rogerson/Tchia).

We confirm the lodgement of a caveat over the above land yesterday.

We also confirm Supreme Court proceedings are to  be issued this week against you ... This is in regard to your breach of contract with this firm for breach of contract in regard to the conveyance and lease back of units to be built on the above property."

and,

"Further to my facsimile to you this morning I wish to emphasise that legal proceedings can be avoided by cancelling your . contract with Mildrens and reinstating the contract with Loftus & Cameron."

Tchia wanted to have no more dealings with the defendant other than through his new solicitors. The defendant knew that his claims to a financial interest in the plaintiffs' business affairs were disputed by Tchia - such is evident, amongst  other things, from the terms of the defendant's letter to the Surplices. I am satisfied that the defendant resorted to the services of Reilly in a desperate effort to resecure Tchia and his companies as his clients to the exclusion of Mildrens. In doing this the defendant acted out of self-interest and contrary to his duty as a legal practitioner to the plaintiffs as his farmer clients and to his fellow legal  practitioners and contrary to the injunction. The defendant's actions constituted disobedience of the injunction.  Although  it is not proven he knew of the terms of the injunction, he knew  that an injunction had been granted against him personally and he acted recklessly as to whether or not his actions
constituted disobedience of that injunction.


The plaintiffs have made out their case of contempt.


It should also be mentioned that ex facie the defendant's demands of Tchia were extortionate and grossly excessive: cf Re Vernon; Ex Parte Law Society of  New South Wales  (1966)   84  WN (Pt 1) (NSW) 136 at 144,, and that the caveat was without  merit and lodged by the defendant for an ulterior motive, namely to bring added pressure to bear upon Tchia to comply with the defendant's demands. When the plaintiffs' application to remove the caveat came· on for hearing, the defendant's counsel readily and properly offered to consent to an order for removal being made, frankly acknowledging that the caveat was - unarguably - insupportable in law or equity.

There remains the matter of penalty. The proven contempt in this case is of sufficient gravity to warrant punishment. Orders of the Court are not to be trifled with, particularly by its own practitioners. The contempt is not continuing and the defendant at the hearing consented to the ex parte injunction being extended until further order. The defendant gained nothing by his contempt. My findings in this case will, in all likelihood, visit adverse consequences upon the defendant in his professional capacity. He shall have to pay the plaintiffs' costs of these contempt proceedings and it is appropriate that they be on a solicitor own client basis.
I propose to fine the defendant the sum of $5000.




My formal orders are as follows:
	Leave granted to the plaintiffs dispensing with compliance with 066.10(3) RSC.


	Order that the defendant be adjudged to be guilty of contempt of court in that at or about 10.30 am on

2 September 1992, in breach of an order of the Supreme Court of the Northern Territory of Australia made on 1 September 1992 not to do so,  the defendant, by his agent Raymond Thomas Reilly, contacted the plaintiffs Adolphe Tchia and Skykym  Pty Ltd other than through Mr W K Parish of Messrs Mildrens or Mr R Henschke of Messrs Halfpennys.

	Order that in relation to that contempt  the defendant do pay to the sheriff of the  Supreme Court, within 28 days, a fine in the sum of $5000.


	Order that the defendant do pay the  plaintiffs' costs of and incidental to the contempt proceedings, such costs to be taxed upon a solicitor and own client basis.


	Certify fit for counsel.


