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IN THE SUPREME COURT
OF THE NORTHERN TERRITORY
OF AUSTRALIA AT DARWIN
91 of 1991	BETWEEN:
AUSTRALIA AND NEW ZEALAND BANKING GROUP LIMITED
Plaintiff
and
RAYMOND LEONARD WHEAR
First Defendant YVONNE ELIZABETH WHEAR
Second Defendant
MARSHALL BRENTNALL
Third Defendant MASTER LEFEVRE: REASONS FOR DECISION
(Delivered 3 June 1993)

On 12 March 1991, the plaintiff filed a writ against the defendants. It was served on the third defendant, who entered an appearance on 30 April 1991 and, on 15 May 1991, a defence. The plaintiff, apparently encountering difficulties in serving the first and second defendants, so ght and obtained an order on 15 August 1991 for substituted service on those defendants. On 20 November 1991, the second defendant entered an appearance, and, on
20 December 1991, a defence. The first defendant (to whom I shall refer as "Whear"), however, not having entered an appearance by the time limited in the order for substituted service, default judgrnent in the sum of
$565,548-20 and costs was entered against him on 28 November 1991. It is in seeking to set aside this judgment that the application with which I deal is brought.
The order for substituted service required -
	publication of an advertisement in a form settled by the Registrar once in the Northern Territory News and once in Queensland in a newspaper circulating in Townsville and Palm Beach;
	leaving true copies of the writ and of the order at

3 Freds Pass Road, Humpty Doo, together with a letter requesting that the documents be sent to the first and second defendants at their last known address;

	sending a true copy of the writ and of the order to the defendants by registered post to Box 672, Palm Beach, Queensland; and


	delivering a true copy of the writ and order to James Noonan (Noonan), solicitor, together with a letter requesting that he send the documents to the first and second defendants at their last known address.


Whear		relied	on		his	affidavit	sworn	21	April	1993, certain parts of which were objected to and struck out. He was required	by the plaintiff		to attend			for cross examination on his affidavit and I allowed him to give viva	voce	evidence on the material	struck		out.		The
plaintiff	relied	on	the (Stockbridge),	sworn		10
 affidavit	of		Ian	Stockbridge May	1993;	2		affidavits	of
Patricia	Mary	McEniery	(McEniery),	each	sworn	12	May
1993, and the affidavit of Elizabeth Rita Palmer, sworn
19 November 1991. Some parts of the affidavit of Stockbridge and of one of the affidavits of McEniery were struck out, in some cases by consent. Stockbridge was required by Whear to attend for cross-examination on his affidavit and I allowed him to give viva voce evidence on the material struck out.

There is no suggestion that the terms of the order were not properly complied with, nor does Whear allege that the judgment was irregularly entered. The application, therefore, is one to set aside a judgment regularly entered.
The court has jurisdiction to set aside a default judgment under r21.07 or under its inherent jurisdiction. In Evans v Bartlam (1937) AC 473 at 480, Lord Atkin said:
"The principle obviously is that unless and  until the Court has pronounced a judgment upon the merits or by consent, it is to have the power to revoke the expression of its coercive power where that has only been obtained by a failure to follow any of the
rules of procedure."


The  court's  power  is  discretionary  and  is    unfettered. The courts however "have laid down for themselves rules
to guide them in the normal exercise of  their discretion": Evans v Bartlam, per Lord Atkin at 480.
The guidelines advocated by the authorities give weight to the following factors to be shown by an applicant to set aside a judgment regularly entered, namely, that:
	he has a defence on the merits;
	he gives a reason for his failure to appear;
	there has been no undue delay in applying to set aside the judgment after his having first had knowledge of it; and
	the plaintiff would not, if judgment were set aside, suffer prejudice which could not be adequately covered by a suitable award for costs and by the giving of security.

On the question of delay, the applicants' conduct should be taken into account. This point is clearly made in Atwood v Chichester (1878) 3 QBD 722 where at 727, Cotton LJ said:
"I should have thought that  if the defendant  had lain by intentionally, she could not be now allowed to appear; but the neglect to defend must be attributed to her husband, and she can not be considered to be guilty· of such laches as to disentitle her to relief; possibly there might have been more promptness on her part, but she has not forfeited her right to have the judgment set aside."
It has been said that unexplained delay by an applicant in taking action to set aside a judgment is evidence of bad faith: Surfers Paradise International convention Centre Pty Ltd v National Mutual Life Association of Australasia Limited (1984) 2 QdR 447.


As to the need to show a defence on the merits, Bray CJ in Watson v Anderson (1976) 13 SASR 329 canvasses the question well at pp334-335. He says:
"There remains one other consideration which has been formulated in varying terms. What attention should be paid to the merits of the alleged defence? Clearly, quite apart from the necessity for an affidavit of merits, a defendant who wants a default judgment set aside must say something about his defence. It is not enough to say that he has one without saying when (sic) it is: Nash v. Swinburne ((1841 3 Man. &   G. 630 (133 E.R. 1293)].   Clearly,
too,  if the facts	he swears	to are incapable	of
constituting a legal defence, the application will not be granted:  Grimshaw  v. Dunbar ([1953] 1 All
E.R. 350, per Jenkins L.J. at p.354]. Equally clearly, however, the court ought not, if there is no other sufficient ground for an adverse exercise of the discretion, to attempt to try the case on the affidavits so as to deprive the defendant of the right to cross-examine his opponent and his witnesses and to call evidence himself: Grimshaw v. Dunbar (supra), per Roxburgh J. at pp. 356-357; Ex parte Vigilant Finance (N.S.W.)  Pty. Ltd.  ([1964]
N.S.W.R. 1282, per Brereton J. at p.1286].
"Various phrases have been used. Grimshaw v. Dunbar (supra) said:
 Jenkins L.J. in

'No doubt, the learned judge is entitled to satisfy himself that the party applying has a bona fide intention of defending the action and that there is some possibility of his doing so with success."
"Lord Wright in Evans v. Bartlam (supra at p656} said:
'In a case like the present, there is a judgment, which, though by default, is a regular judgment, and the applicant must show grounds why the discretion to set it aside should be exercised in his favour. The primary consideration is whether he has merits, to which the court should pay heed; if merits are shown, the court will not prima facie desire to let pass a judgment on which there has been no proper adjudication.•
"Jordan	C.J.	in	vacuum	Oil	Pty.	co.	Ltd.	v.
Stockdale   [(1942}	42 S.R. (N.S.W.}	239,- at p.249]
said that as a general rule the court requires an affidavit showing prima facie that the defendant has a good defence on the merits. In Lutz v. Goers ([1931] S.A.S.R. 366, at p.367] Napier J., as he then was, said: 'It seems to me that a judgment ought not to be set aside unless the Special Magistrate is prepared to believe that the defendant has a bona fide defence which he desires to put before the court.• Herron c.J. in the Vigilant Finance case (supra} said that if there has been negligence on the part of the defendant and negligence is the most charitable term which can be used here for the present appellant's default - the court would be disposed •to require at least a reasonably clear ease on merits to be shown to incline it to interfere•.
"Does all this mean that the court is concluded by the terms of the defendant's affidavit if that deposes to something which would be a good defence in law, even if it is patently incredible? I do not think that that is so, though I repeat that I accept that there must be no trial on the affidavits. However, I do not find it necessary to draw the line precisely here.
"As I have said, the learned Judge, in my view, might well have been entitled, if he saw fit, to exercise his discretion against the appellant simply on the ground of the lack of any reasonable explanation for his failure to appear. In addition, he was entitled to look to see if the appellant had any bona fide intention of defending, and if there was any possibility of his doing so with success, and if there was a reasonably clear and bona fide case of merits, by which I mean legal merits."
In establishing the prerequisite of satisfying the court as to the merits of the defence there is also the need to "condescend on particulars" of that defence: Heller Financial Services Ltd v Solczaniuk (1989) 99 FLR 304; Kearney J at 311-312.

The defendant has tendered as exhibit 5 a draft of his proposed defence, th.e relevant parts of which for the purpose of the application are contained in paragraphs 6,
7 and 8 of that document. However, to understand its significance, it is  necessary  first  to deal  with  what  I shall call the background facts.

The plaintiff is a bank which alleges that it held certain guarantees executed by the defendants as security or, probably more correctly, part security for certain debts due to the plaintiff. Those securities related to
2 sets of accounts with the administration of which Stockbridge was involved. He was, at the time, the Manager Lending at the Winnellie branch of the plaintiff bank. One of those sets of accounts related to what was sometimes called in evidence "the Mango Farm" but was formally known as "the Whear Group of Accounts", being
II ( i)
"(ii)
"(iii)
11( iV)
 RL & YE Whear - Account No. 4155-89208;
RL & YE Whear - Account No. 4155-89216 FDA1; RL & YE Whear - Account No. 4155 89355 FDA
Whear	Nominees	Pty	Ltd	-	Account	No.	4155- 90487).".
I shall refer to those accounts as the Whear Group Accounts.

The other accounts were known as the "Arnhem Highway Bush Shop Pty Ltd Accounts", being "Fully Drawn Account nos. 4155 89259 and 4156 11065". I shall refer to that  company as the Bush Shop and to the account as the Bush Shop Account).
The	Bush	Shop	account	was	secured,	inter	alia,	by two
guarantees.	One was executed on or about 27 June 1985 by
Whear	and	the	second   defendant,	Whear sI	wife;	the	other
was executed on 24 July 1986 by Whear and the third defendant.	It is in  relation  to  Whear's  alleged liability under  those   guarantees   that   the   default judgment was entered.

On  or			about	28 November		1989,	one  Brian	Egan		(Egan)	of the		Commonwealth	Development		Bank			{CDB)				spoke	by telephone		to		Stockbridge		indicating	that	he had been approached		"by the	Whears	for	finance."				In		a diary note  entitled  "Whear  Group  Accounts",		which		is			annexure "A"	to		Stockbridge's	affidavit,	Stockbridge			recorded having been asked "for a ball park payout figure of those accounts." There  is   no  evidence   that  this  figure  was  ever  given,  but  the   proposition,   as   Stockbridge   saw  it, was  for  the  plaintiff  to discharge   certain   liabilities with  which  the  Whears  were  involved  by  their   raising   a loan  from  CDB.  As  to  what  were  those   liabilities  the parties differ.

Stockbridge gave evidence that he had had 2 separate conversations with the second defendant on  the  subject and says he recorded the contents of those conversations, copies of which records are annexures "B" and "C" to his affidavit.

On 23 May 1990, Stockbridge says  he  had  received  a  letter from Whear  (annexure  "E"   to   Stockbridge's   affidavit) which offered a  "rearrangement  and  reduction  of the  debt to the ANZ Bank by RL  &  YE  Whear".  The  offer  involved payment to the plaintiff of the sum of $400,000-00  to be obtained   from   a   loan from  COB.	That letter commences with the words "Further to our previous telephone conversations ... 11 but Stockbridge denies any such conversations. In his evidence, Whear said that, in the
afternoon after writing that letter, he had had a conversation with Stockbridge. Whilst his evidence on this is not entirely clear, it seems to suggest that the sum of $318,000-00 was discussed in that conservation as an alternative proposal. Whear said that on his instructions that offer was put to the plaintiff by Noonan. Stockbridge said that he had had no discussions with Whear about the Whear Group Accounts until 5 June 1990. He said that he had made a note of that conversation, copy of which is part of annexure 11 D11 to Stockbridge's affidavit. That note headed "Arnhem Highway Bush Shop" reads:
"Ray Whear phoned and advised  that Bretnall  (sic)  had been contacted by the Receiver Manager and advised that the business has run down.  Be intends to negotiate with Bretnall (sic) and other creditors in an endeavour to terminate the Receiver  Manager. Be advised that is their intention to now make an offer to us on this debt and I advised that we required it in writing and we would have a look. Be believes the plan would include full repayment  of the principal and a repayment scheme for the interest."

Stockbridge received		Noonan's Accounts"		(annexure		"F" to which	is	dated	22	May	1990 annexure "F" to his affidavit.
 letter,		headed		"re	Whear stockbridge's		affidavit) and	a	copy	of		which	is At the top of the second
page of that letter is to be found the following:
"The Whear• s (sic) proposal to you is to repay the principal sums advanced to them and make a significant contribution to interest.. They have already repaid $183,000.00 over the past three  years. If they repaid the principal of $318,000.oo, you (sic) bank would have effectively obtained about a 20% return. The Whear• s (sic) proposal is therefore to make a payment of $318,ooo.oo in exchange for a release of their indebtedness  to you."


In	that letter
 letter to	the
 Noonan	acknowledges		Whear's plaintiff	i.e.	annexure
 previous
"E"	to
stockbridge's affidavit, and adds:
"However, he has instructed me today that he adopts the proposal contained in this letter."


In other words, Noonan intended that such proposition as was or may have been contained in Whear's earlier letter was no longer of relevance.

On 29 May 1990, Stockbridge replied to Noonan in these terms:
"WHEAR ACCOUNTS - YOUR LETTER OF 22/5/90

"I advise that this Bank is prepared to release to the Commonwealth Development Bank our security as listed below in exchange for the sum of $318,000 in full settlement of the following accounts -
"RL & YE Whear - Account No: 4155-89208
"RL & YE Whear - Account No: 4155-89216 Fully Drawn Advance 1
"RL & YE Whear - Account No: 4155-89355 Fully Drawn Advance 2
"Whear Nominees Pty Ltd - Account No: 4155-90487
"Security
"Mortgage	over	land	described	in	certificate	of Title Volume 5 Folio 157
"Acceptance of your· offer is subject to receiving confirmation of acceptance of the Development Bank loan by 6th June 1990 and settlement taking place within 30 days from that date."



On 29 August 1990, the sum of $318,000-00 was paid to the plaintiff by CDB. Stockbridge said that, in settling on that basis, the plaintiff wrote off accrued interest of
$60,299-31 on the Whear Group Accounts and after settlement closed its file on those accounts. According to Stockbridge, so far as the plaintiff was concerned, there were then still monies due on the Bush Shop Account in relation to which Whear, his wife and the third defendant had given guarantees.


Whear's defence is that through the conversations and correspondence with the plaintiff in May, June and August 1990 he and the plaintiff had reached an oral agreement whereby all his indebtedness to the plaintiff (including any contingent liability under the guarantees relating to the Bush Shop Account) would be released on the payment of the $318,000-00. Whear says that this sum was received by the plaintiff in full and final settlement of all his personal guarantees. This the plaintiff
denies,	but, plaintiff,		by estopped		from agreement.
 in	his	defence,	Whear		says	that	the its		conduct		and		representations,	is denying	the	existence	of	that	alleged

Stockbridge		in	evidence			says	he	does		not	recall	any conversation with Whear on the subject of the Bush Shop Account other than the one he recorded on 5 June 1990. He	asserts	that		there	was	never		any	question	of	the payment of $318,000-00 relieving Whear or indeed any of the		defendants	of	any		liability	under			the		guarantees given in the Bush Shop Account.

Whear's evidence is that he had said to Stockbridge "I have	to	make		sure	that	before	this		can  go   through		... there's		no	come-backs		on		me		through	guarantees			or otherwise".			He	also	asserts	that		he	had	told Stockbridge that he "had to	be scot-free" otherwise there would be no loan from the CDB.			Whear said in evidence
that it was Egan who had told him he had to be "scot free".		Whear said "the  CDB   didn't want  any		involvement in    any   continuing  legal   actions."	The CDB had told him that it was "seeking reassurances" from the plaintiff. Whear	claimed	that	Egan had	informed	him	that	he had
received these assurances. Whear says:
 At pl6 of the transcript

"Mr	Egan	said	to  me	that	they	didn't  want		to	get into		a	situation	where	they	-		they	took	all	the
security		that	I  owned,		gave me  a	loan  for	it,			and then someone  moved  against me to		wind me up and		then they'd	have		to	sell		it		again	within	a	matter		of months.			He	said	it		was a   stupid	decision		for a bank to get		involved in."


What is hard to believe is that the plaintiff would have been prepared to compromise by writing-off, in effect, a debt of about $700,000-00 (in accordance with the figures in annexure "H") on receipt of only $318,000-00 in return. The plaintiff's version is more plausible.
But it is not for me to determine the merits of the case of each of the parties. I do say, however, that I find it highly improbable that the plaintiff would have so readily and with such scant consideration forsaken recovery of monies actually paid by it by way of loan to the Bush Shop. Writing off interest is one thing; writing off principal is quite another. If such were indeed the case, I would have expected from the documents confirmation of a much stronger kind than bare presumptions drawn from ambiguity. Nevertheless that does not mean that I necessarily find Whear's defence "patently incredible".

I now return to the four factors to which I earlier referred. The first matter for consideration is the question of Whear•s failure to appear and defend the proceeding and whether he has furnished a satisfactory explanation for that failure.

Whear has denied that he saw the relevant newspaper advertisements, nor did he see or was told of any documents left for him at Freds Pass Road. He said that he did not receive any notification of the writ through the Palm Beach Post Office box number address, nor was he told by  Noonan  "directly  or  indirectly  of  the  pending (sic) service".	According to McEniery's affidavit, Noonan•s dispatch containing the documents to Whear at an
address		in		Palm			Beach,			Queensland,		was			returned unclaimed.			Whear says he became aware that a judgment had	been		entered		against	him	only	after		he		had		been served	with		a		bankruptcy			notice		issued			under			the Bankruptcy			Act	or		at	some		time	after	15		April	1992. Having received the bankruptcy notice, he sought the advice of a legal practitioner (not his present solicitor) who informed him that the notice was invalid. Of this he says in paragraph 6 of his affidavit: "I therefore took no steps in relation to the within proceeding nor the bankruptcy proceeding until I was made aware that the bankruptcy proceeding was to be mentioned in the Federal court on the 10th of March 1993." Whear gave evidence that, in or about 9 March 1993, he had instructed his present solicitors to conduct a search of the Supreme Court file in relation to the proceeding against him and the two other defendants. That search had disclosed that judgment had been entered against him on the date I have already mentioned. He had been told this by his solicitors on 1 April 1993 and had instructed them to take steps to apply to have the judgment set aside. The application was filed on 28 April 1993.

Whear	admitted	that  his wife had	informed	him	of	her
	having received the writ. There is no evidence as to how the writ was served upon her, but I can imply, as I do, that it came about by virtue of the machinery set up in the order for substituted service. It is hard to believe that the second defendant, as Whear•s wife, would not have discussed the writ with her husband. Clearly, Whear would have known from such a discussion that he was also a defendant named in the writ. I am satisfied that Whear was aware of the proceeding taken against him. He was aware not only of the existence of the writ but of the order for substituted service because the procedures which had been successful in bringing the writ to the second defendant's attention had also worked in his case.

However, he chose the course of taking no action. It could have been because of a wish to delay or avoid as much as possible the inevitable or because of the adoption of a "head-in-the-sand" approach. There is however no value in speculating as to his reasons.

Whear's inaction following the service of the bankruptcy notice affirms the view I have taken. A reasonable man, genuinely believing he was not liable for a debt on which a bankruptcy notice was based would, in my view, not have ignored it as Whear did.  True, he made some enquiries of a solicitor, but on receiving advice, admittedly as to the invalidity of the bankruptcy notice, his conduct does not appear to me to have been that of a man believing himself innocent of the debt and aggrieved by the injustice of what he would see as a judgment wrongfully entered against him. I find his evidence on this question unaceptable. I do not accept Whear's explanation for his non-appearance. I find that there was undue delay in his application to set aside the judgment, but, at the same time, I do not regard that that delay and the unreasonableness of Whear's conduct are necessarily fatal to his application. It is therefore necessary that I examine the merits of his defence. Because, if I am satisfied that he has raised "a real case to be investigated in fact or in law" or  that there is "a real uncertainty without full argument or further investigation of the facts as to the plaintiff's right to· judgment", Whear should, subject to the question of prejudice, be given leave to defend notwithstanding the other views I have expressed: Australian can co. Pty Ltd v Levin  &  co. Pty Ltd (1947) VLR 332 at 334-335.

Whear's defence is, as I have said, that the settlement involving the payment of $318,ooo-oo, discharged his guarantees relating to the Bush Shop Account. Oddly,
there is no reference in the documentary evidence tendered that this was a condition of the CDB loan and, further, there is no evidence independent of Whear himself that a release of the guarantees was sought by the CDB or that any such formal release was provided on settlement. There was no evidence from Egan or from the CDB. One would have expected that the CDB would have specifically sought a formal release, if indeed that was a matter conditional to their loan.  I see this as one of a number of weak aspects of Whear's alleged defence.

The plaintiff says that the accounts were separate and that the settlement related only to the Whear Group Accounts and had had nothing to do with the Bush Shop Account. In other words, the settlement released only the guarantees given on the Whear Group Accounts. Those guarantees incidentally could have been connected only with the debt due by the Whears' company, Whear Nominees Pty Ltd. For what it is worth, exhibit "H" to Stockbridge's affidavit shows that debt at only $1310-49.

The plaintiff's submission is that Noonan's letter of 22 May 1990 related solely to the Whear Group Accounts. In favour of that submission is the way the letter is headed.     In  it there  is reference  to  clearing the
"Whears'	(sic)	accounts".	However,	the	letter	also
speaks of "personal guarantees" and uses expressions such as "the total debt". Noonan refers to the CDB agreement to lend the money as "intended to quit the debt owed to (the)  bank  and  to  making  the   mango   farm   fully operational".	He refers to "the principle sums advanced" to the Whears and to making "significant contribution    to     interest".	He refers also to the
proposal	as	offering	"a	release	of indebtedness" to the bank.
 (the	Whears')


The plaintiff's argument is that Noonan's letter cannot be construed as referring to the liability under the Bush Shop guarantees. Such a liability was contingent only and cannot constitute monies advanced (i.e. actually paid) to the Whears in relation to that account. No
actual	monies reference	then under the Whear the	Whears.
 were			paid		to		the		Whears.		Noonan's can		have	been			only		to	the	liabilities Group Accounts where monies were paid to On	its	own,	it	is		debatable	whether
Noonan's letter did intend a discharge of all forms of the Whears' liability. There is indeed some ambiguity.

The plaintiff says that the bank's reply of 29 May 1990 to Noonan (annexure G to Stockbridge's affidavit) constituted either an acceptance of the terms proposed by Noonan or a counter-offer. If the latter, then payment of the $318,00o-oo on settlement on 29 August 1990 completed the contract in accordance with the terms of that counter-offer. The argument is that the counter offer did not include any offer to release the contingent liabilities under the guarantees relating to the Bush Shop Account; it spoke only of a settlement of the Whear Group Accounts and the discharge of the securities (which would have been the mortgage and guarantees) held in
respect
 of those
 accounts.
 If,
 says the	plaintiff,
annexure
 "G"	did
 not
 constitute	a
 counter-offer,	but
amounted	to	an	acceptance	of	the	offer	contained	in
Noonan's	letter,	then	again, contemplate	any	discharge		of	the
 the	terms contingent
 did	not liability
under the Bush Shop Account guarantees.	This argument
presupposes Noonan•s letter to be clear and unambiguous. What indeed were the terms of the offer and what, if any, constituted the acceptance?	What was the legal effect of the payment of the $318,000-00?

There was other evidence about diary notes made by other bank officers which refer to matters which the plaintiff says supports its contention of what took place between the parties. Whear's argument is to the contrary.
Again ambiguity subsists.

The  plaintiff		also sought	to		give		some	significance	to those	diary		notes	by		contending			that,			were		Whear's version		of	the	facts	true,			he	would		not	have	been negotiating  with  the		plaintiff				on the Bush Shop Account some  months  after  payment  was  received  from  the		CDB.			I find nothing in this aspect of the evidence to  assist  me. There was no evidence from the	authors of those notes.

Whears'	counsel	made	a	lot	of	exhibit	"H"	to
Stockbridge' s  affidavit	and to   the  fact   that,	whilst	it purports  to		refer  to  the Whear  Accounts,	it	also refers to	monies	due	on	the		Bush	Shop	Account.			I	found
Stockbridges'	explanation	of	the	purpose	and meaning	of
this  document   difficult  to follow.	I have concluded from the document and from what I was able to gather from Stockbridge that the document is an internal memorandum which indicates inter alia the grading of the credit risk of  the businesses  concerned.	It was also intended to serve as a reminder of other liabilities that had some  bearing on  the  accounts  in  question,  in  this  case,  the Bush Shop Account. I  did  not  understand  Stockbridge  to have accepted Whear's counsel's suggestion  that  it  meant the   two  accounts  were,  as  it   were,  "intertwined".   It   is a    matter    of    construction,     however,     whether  despite
Stockbridges'
 view,	Whears'
 case	has	anything	to	gain
from the	terms of annexure "H".

In  my  view,  Whear  has  a  defence  on  the  merits  to   the extent that  the facts  should  be  tried.  Whilst  I  cannot  say that  it  is  a strong  defence,  I  cannot  say  it  is  bound to    fail.	Theplaintiff's case, on the other  hand, appears  to  have  more  merit,  but  it  is  not  for  me, as   I  have   said,  to  try  the  issues   between the   parties.	A judge  at  first  instance,  weighing   up  the   evidence   given in  its  totality  at  trial  where  such  witnesses  as  are needed to prosecute and defend the case are examined, cross-examined and re-examined, is the better adjudicator
of the differences between the versions, affected, as they are, by the apparent ambiguity of some vital documents. There is, in my view, sufficient that is indeterminate in the evidence before me to prevent my arriving at the conclusion that the plaintiff has urged me to take.

The plaintiff has pressed the question of prejudice. I agree with Whear I s Counsel that there is no prejudice that arises from the state of the proceeding itself.
Clearly, Whear's defence can be expeditiously brought up to the same stage as those of the others in the proceeding. I am satisfied that in that process the plaintiff will not incur any unnecessary additional costs.

_The plaintiff's counsel submits that the plaintiff has been prejudiced in having incurred costs in the bankruptcy proceedings. As I have no jurisdiction to deal with those costs, I do not see that I can make satisfactory orders to indemnify the plaintiff from any such loss it might incur.

I understand that Whear has an application before the Federal Court to set aside the bankruptcy proceedings on the basis of the invalidity of the Bankruptcy Notice. I cannot anticipate the course that that Court will take on the question of costs, nor should I try to do so.
Whilst the setting aside of the judgment in the present proceeding may well furnish further· ground for the Federal Court to set aside the bankruptcy proceedings,
I see no prejudice to the plaintiff sufficient to justify refusing to set aside the judgment.  Any prejudice can be compensated for by an order for costs.

Whilst I propose to set aside the judgment, I must take account of what I have found as to Whear's conduct. His inaction allowed the plaintiff to incur expense including the costs on the entry of the default judgment. That
conduct therefore	dictates that I	should	impose strict terms.

Accordingly, I order that -
	the first defendant pay into court as hereafter provided such sum as shall be determined by the Registrar as sufficient to meet -
	the plaintiff's costs of and occasioned by the entry of the default judgment on 28 November 1991 against the first defendant for the sum of $565,548-20 and costs;
	any other costs thrown away;
	the plaintiff's costs of this application certified for counsel; and
	the plaintiff's costs of any proceeding before the Registrar;
	the Registrar shall within 7 days give such directions as shall be necessary for her to determine the amount which the first defendant is to pay into Court under paragraph (1);
	upon the Registrar's having made a determination in accordance with this order, the first defendant shall pay that amount into Court within one month of the Registrar's determination;
	upon the first defendant's paying that amount into Court -
	the default judgment shall thereupon be set aside; and
	the amount determined by the Registrar shall be paid out to the plaintiff in full settlement of all costs due to it under this order;
	there be a stay of execution of the judgment pending compliance with the terms of this order; and
	in the event of the first defendant's failing to comply with the terms of this order, the judgment stands and may be enforced by the

plaintiff.

In light of the nature of the orders I have made, there will be liberty to the parties to speak to the minutes.

