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IN THE SUPREME COURT
OF THE NORTHERN TERRITORY OF AUSTRALIA


SC No. 48 of 1992
 

IN THE MATTER of the Work Health Act
AND IN THE MATTER OF an appeal from a decision of the Work Health Court

BETWEEN:
MERMAID MARINE MANAGEMENT
Appellant

AND:
MARK HALL
First Respondent

AND:
P&O AUSTRALIA LIMITED
Second Respondent



CORAM:	KEARNEY J



REASONS FOR DECISION
(Delivered 12 January 1993)
This is an appeal from a decision of the Work Health Court that interim weekly payments be made by an employer to a worker, pending the hearing of the worker's appeal to that Court against the cancellation of his weekly payments.	The major ground argued was that the Court has no power to order interim payments.
The general background
It is common ground that the applicable legislation in this case is the Work Health Act (herein "the Act") as it stood prior to the extensive amendments made by Act No. 61 of 1991 which came into force on 1 January 1992.


In March 1990 the first respondent (herein "the worker") was employed by the second respondent (herein "P&O") as a dogman on an oil rig.	on 20 March he was injured in an accident on the rig and was incapacitated from work.	P&O accepted liability under s85(1)(a) of the Act and paid him weekly compensation payments until 1 June 1990 when he returned to the rig to work for the appellant (herein "Mermaid").	P&O ceased making the weekly payments pursuant to s69 of the Act which provides, as far as material:-
"69.	- except where -
	the person receiving it;
	ceases to be incapacitated;


an amount of compensation - - - shall not be cancelled - - - unless the worker to whom it is payable has been given -

	14 days notice of the intention to cancel - - the compensation - - and


	a statement in the prescribed_ form setting out the reasons for the proposed cancellation

and indicating that the worker has a right to appeal against the decision to cancel - - -"
On 12 June 1990 while working on the rig for Mermaid the worker was incapacitated from work.	He has not worked since.	He contends that he had suffered a second injury.		Mermaid in these proceedings appeared initially to deny a second injury, though admitting that the worker suffered "symptoms in his lower back arising out of his employment" with it.	Later, not surprisingly, it accepted that he had been injured while in its employment; see the definition of "injury" in s3 of the Act.	In June 1990 it accepted liability under s85(1)(a), and paid him weekly compensation payments from 12 June 1990 until 11 November 1991.	on 28 October 1991 Mermaid served on the worker a notice in the form prescribed for the purposes of s69(d), advising him that it was cancelling his weekly compensation payments on the basis that he had -
"- - - ceased to be incapacitated for your employment by virtue of your injury on or about the 12th day of June 1990."
The notice also made it clear that its basis was that -
"- - - notwithstanding the fact that you have not ceased to be incapacitated for your employment as a dogman as a result of your injury on or about the 20th day of March 1990 [that is, the injury he had sustained when employed by P&O] - - you have nevertheless ceased to suffer from any aggravation, acceleration, exacerbation, recurrence or deterioration of that incapacity by virtue of your subsequent injury on or about 12th day of June 1990".
Mermaid spelled out its reasons in the notice,
viz:-
 
"[Mermaid] does not claim that you [that is, the worker] are presently fit to resume work as a dogman on an oil rig, but says rather that any incapacity which you presently have for such work is not the result of the effects of the injury which you sustained on or about the 12th day of June 1990, but rather is the result of the effects of the injury which you sustained on or about the 29th March 1 90, whilst working for a prior employer [clearly, P&O]."
'
It can be seen that this was the classic "meat in
the sandwich" situation, as far as the worker was concerned. There was and is no real dispute that he remains incapacitated for work as a result of a work injury, but there is a dispute between his 2 employers as to which of them is responsible for compensating him.
On 8 November 1991 the worker applied to the Work Health court under slll of the Act, exercising his "right to appeal against [ ermaid's] decision to cancel", referred to in s69(d).	Section 111 provides, as far as material:-
"111.	(1)	A person who has - - a right of appeal under this Act, - - may - -	apply to the Court for - - a determination of the appeal - - -
(2) An application referred to in subsection (1) shall be dealt with by the Court as expeditiously as the circumstances will allow."
I break the narrative here to note that Mr Tippett of counsel for Mermaid stressed ss(2), pointing out that slll is clearly intended to provide a quick substantive remedy, and hence the legislature did not contemplate a need for interim orders.	That intention is clear, but in practice
the "circumstances" frequently will'not "allow" an application to be d ait. i.th for months; Parts III and IV of
	the Rules of the.Work Health Court indicate that the interlocut9ry process may be quite leng: hy, and the delays

. which occur, particularly when the real  issue is which  of two employers is liable to·pay compensation, are notorious -
see, for example, Woollahra Municipal Council v Jeffries
[1981]·1 NSWLR 377-at-385, per Hutley JA.
On 20	December 1991 the worker gave notice that he would apply for.the interim payment of weekly compensation until his appeal under slll was determined.	on
23 December 1991 the Work Health.Court commenced hearing the application for interim payments.	It decided that question on 22 January 1992; this is an appeal against its decision that interim paym·ents. be made.
. The application to the Work Health Court for interim payments
	The case before the Court

Mermaid and P&O did not dispute the court's power to order interim_payments; they appear at that time to have accepted that that matter had been determined by Asche CJ in
J.H. Constructions Pty Ltd v Davis (unreported, 3 November
1989).	His Worship consi.dered "there can be no doubt about that [powe J" (transcript, p9).	The parties also accepted that it was competent for the worker to approach the Work Health Court under slll(l) to appeal Mermaid's decision to cancel his weekly payments; they recognized that authorities such as Davison v Totalizator Administration Board (1988) 56
NTR 8 at 14, J.H. Constructions Pty Limited v Davis (supra)
at pp8-10, and Foresight Pty Ltd v Maddick (1991) 79 NTR 17 at pp21-24, made this clear.
The only medical evidence placed before the court was a report to Messrs Ward Keller by Dr Millons of
23 September 1991.	Dr Millons had examined the plaintiff in May 1990 (for a quite separate injury which had_occurred in 1988), and again on 20 September 1991.	At p4 of his report he stated:-
"At the end of the day, I think all one can say is that he [that is, the worker] does have a	back that seems to be still troublesome as a result of an injury at work in March 1990 [when employed by P&OJ with a further exacerbation of pain in June 1990 [when employed by Mermaid] which appears to have come on for no particular reason and which problem surgery has really failed to alleviate."
At p5 he said:-
"Or. the history as given, it would appear that problems were set in train by the incident in March 1990 and in the absence of any new injury in June 1990, one can only really assume that the increase of pain in June 1990 merely brought to light that his back was still not right after the first fall.		I would therefore agree with your view that the injury of 20th March 1990 was the major injury and there was no more than a temporary aggravation of the underlying problem occasioned as a result of the return to work in June 1990.	The effects of that particular aggravation would have only been temporary taken in the totality of things and the effects of such aggravation ought to have subsided within a few weeks leaving him how he was before that time.
It does not appear that he will be fit to resume work as a dogman on an oil rig.	He is only suited to work of a semi-sedentary nature avoiding excessive bending and lifting and being afforded the! privilege of changing his position as symptoms decree.

The prognosis is guarded and continuing problems would appear inevitable."
In his affidavit of 30 December 1991 the worker
stated:-
"At the present time, I still have pain in my lower back which is quite persistent.	It is virtually there all the time and although it does get worse from time to time and then get better it is more at a constant level now that it was before I had the surgery performed by Dr Baddeley [on
6 December 1990]".
It appeared from the worker's affidavit that when he returned to work on the rig on 1 June 1990 he still had pain in his lower back.	His contention is that he sustained injury on 12 June 1990 when he suffered severe pain in the course of performing heavy duties, running casings over a
12-hour period.	He said in parall of his affidavit:-
"I had continuous back pain and headaches during the 11 days that I was working on the rig for this new employer [Mermaid], but it just got gradually worse until I simply could not continue any more with my duties."

In his affidavit the worker set out details of his financial position; he had no income, had rent arrears of about $1300 and an on-going rent commitment of $100 per week, together with payments of $373 per month on his motor vehicle.	He deposed that "I am in desperate financial circumstances".
The thrust of Mermaid's argument opposing an order for interim payments was that there was no evidence before the court that the worker was incapacitated by his injury of
12 June 1990, that is, by the injury for which he had been receiving weekly payments by Mermaid from June 1990 until cesser on 12 November 1991.	Mr Neill of counsel for Mermaid submitted that the worker bore the burden "on the prima facie level" of proving he should be awarded interim payments, and that no interim order could be made against Mermaid unless the court -
"- - can find at a prima facie level that this worker has an incapacity now, which - - results -
-: from the injury of [12] June 1990.11
Mr Trigg of counsel for the worker submitted that Mermaid would bear the onus at the hearing of the slll application, of establishing that the worker's incapacity had ceased, and that it "was right in stopping the payments", because by making the weekly payments from
12 June 1990 it was deemed to have accepted liability for the alleged injury of 12 June 1990.	He submitted that the standard of proof was the balance of probabilities.	He also submitted that Mermaid bore the same onus on the present application for interim payments, and that it had failed to discharge that onus.	He conceded that the worker bore an evidentiary onus when seeking interim payments but he submitted that Mermaid was required to justify its cancellation of the payments, at that stage.	Otherwise, he
submitted, an employer could cancel weekly payments under s69(1)(a) on the basis that the worker had ceased to be incapacitated, without any supporting evidence of that fact whatsoever, throwing the burden of proof on a worker to obtain interim payments, and imposing financial hardship on him.	I should say that if that were the position under s69, it ceased to obtain as from 1 January 1992 when Act No.61 of 1991 came into force.
Mr Trigg also submitted that the balance of convenience lay with the payments being continued pending the resolution of the slll application.
Mr Southwood of counsel for Mermaid at the adjourned hearing, submitted that the onus lay on the worker to prove his entitlement to interim payments.	He conceded that the onus would lie on Mermaid to show that the worker had ceased to be incapacitated by the injury of June 1990,
when it came to the determination of the slll application.
-
He made that concession in the light of what Asche CJ held
in J.H. Constructions Pty Ltd v Davis (supra) at plO:-
"- - - under slll what is to be established is a justification for cancelling the payments previously being made under a liability accepted, pursuant to s85(a).	See Phillips v The Commonwealth of Australia (1964) 110 CLR 347, Barbaro v Leighton Contractors Pty. Ltd. (1980) 30 ALR 123.

It seems to me therefore on ordinary principles [his Honour had earlier referred to the principle "onus probandi est ei qui affirmat non qui negat"J that the onus of proof in these proceedings must be on the employer and he must be dux litus.11
However, Mr Southwood submitted that neither J.H. Constructions Pty Ltd v Davis (supra) nor the authorities therein cited, related to the onus of proof in relation to interim payments.	I observe that that is clearly correct;
J.H. Constructions Pty Ltd v Davis (supra) is authority for the proposition in issue in these proceedings, that the Work Health Court has power to order interim payments pending the hearing of an application under slll.
Mr Southwood sought to distinguish the position as regards the onus of proof at the hearing of the s111 application, from the onus in relation to interim payments, on the basis that Mermaid's resort to s69 meant that the worker's weekly payments had been lawfully cancelled, and the worker was the party now seeking to change that situation by obtaining interim payments.	It followed, on ordinary principles, that as the party who sought to change the status quo, the worker bore the onus of proof.	As to the standard of proof, Mr Southwood submitted that the position was akin to an application for an interlocutory injunction; accordingly, the worker must show that there was a serious question to be tried, and that he had suffered hardship.	It seemed that he may have derived that standard from the practice of the Work Health Court.
Mr Southwood submitted that on the evidence the
worker had failed to discharge that onus.	He had adduced no
-
medical evidence, whereas Dr Millons' evidence showed that
any incapacity from which the worker now suffered had been caused by his injury of March 1990 when employed by P&O. Mr Southwood acknowledged that there had been a second injury, in June 1990, for which compensation had been paid by Mermaid until 11 November 1991; however, he submitted
that there was no evidence to show that the June 1990 injury (as opposed to the March injury) was the cause of the worker's current incapacity.	He conceded that there was not much dispute that the worker would suffer hardship from the cessation of the weekly payments.
	The decision on interim payments

His Worship found, as regards the June 1990
injury:-
"Pain had persisted and on returning to the rig [on 1 June 1990] he immediately began heavy work. On resuming work he suffered "continuous back pain and headaches"; and "it just got gradually worse until I simply could not continue anymore with my duties".	The worker does not point to a specific incident during the second period of employment which of itself incapacitated him.	He plainly states that right from the outset of his second
employment he was in pain.		He does refer to a particular-job which occurred at the end of the eleven day period called "running casings" - a heavy job.	He states that he had to do this for a whole twelve hour period and "it was getting towards the end of that period when we had about five casings to go when the pain in my back became so severe that I started get tingling in my legs and my head was throbbing that I just could not continue with this work".		It would appear, prima facie, that this job was simply the straw that broke the camel's back.	On face value Mr Hall's evidence is essentially consistent with the conclusions reached by Dr Millons."
On 22 January 1992 the learned Magistrate ordered both Mermaid and P&O to pay the worker interim weekly compensation payments from 11 November 1991 to 22 December 1991, and from 7 January 1992 until the slll application had been determined.	By agreement, the worker had already been paid for the period 22 December 1991 to 7 January 1992.
His Worship's reasoning was as follows.	The worker was incapacitated for work as a dogman.	It was effectively common ground that his incapacity was a result of either the March 1990 injury, the aggravation of that injury in June 1990, or both.	The worker was entitled to receive workers compensation payments.	Each employer asserted that the other was liable.	The only issue was which of the two employers should make the payments.
His Worship then examined the submissions by the parties.	He considered that it was not necessary "to reach a concluded view on causation", for an interim order to·be
··made.	He concluded:-
"In my opinion this incapacitated worker is entitled to a resumption of weekly workers compensation payments.	It is only a question of who pays.	on the whole of the evidence at this stage it is not possible (and it may never be possible in this case) to be satisfied on the balance of probabilities that the incapacity arises exclusively out of one work injury rather than the other.	The question of apportionment or deg·ree of liability is one for the final hearing.

I propose to order that both employers make payments of weekly workers compensation to the worker for the relevant periods."
It can be seen that his Worship reached his conclusion without considering where the onus lay.
His Worship then turned to consider the
submissions on the question of onus.	He considered - correctly, with respect - that J.H. Constructions Pty Ltd v Davis (supra) and Davison v Totalizator Administration Board (supra) were not authorities for the proposition that the onus of proof lay on the employer, on the question of an interim award following a s69 cancellation.	He continued:-
"Where then does the burden or onus of proof lie on an interim hearing?
The Act, of course, makes no provision for interim proceedings at all although it is well established that the Court does have power to make interim orders.
Counsel for both employers contend that the onus on an interim application - - is on the worker. Mr Trigg for the worker disagreed but concedes that the worker will bear an evidentiary onus.
It is important that the issue of onus or burden should not obscure the fundamental issue in these matters - that of incapacity for work arising out of a work related injury.	At both interim and final hearings incapacity is the touchstone.	If at the conclusion of either an interim or final hearing the Court is satisfied on the balance of probabilities that the worker is incapacitated as a result of a work related injury then compensation payments should be ordered.
The practice in this Court appears to have been that on .an interim application for restoration of weekly payments after a s69 cancellation, the worker is dux litus and is obliged to establish on the balance of probabilities both financial need and continuing incapacity.	Mr Southwood argues that it is sufficient if the worker establishes that there is a	riable issue as to inc pacity.	I do not propose to express a concluded view on whether that is sufficient or whether it is necessary that on the balance of probabilities incapacity be established.	I prefer the latter.
It is clear that to establish both need and continuing incapacity there will be an evidentiary burden on the worker. - - -
Classically, the onus is on he who asserts.	It is clear from the decision of the Chief Justice in
JH Constructions P/L and Philip Davis that what is to be established in these matters is a justification for cancelling the payments previously being made under a liability accepted pursuant to section 85(a).	That is the issue at the final hearing and the onus is of course on the employer and he is dux litus.	It is he who is asserting that he is justified in cancelling compensation payments.

Mr Southwood [for Mermaid] contends that the burden of proof is upon the worker at the interim stage because of the fact that the employer, by its cancellation, has exercised a statutory right, changed the legal relationship between the parties and thrown the onus back onto the worker to challenge the employer's decision.	It is quite true that the employer has changed the status quo; it is clear that once a cancellation has been made pursuant to section 69, provided it is proper in its form and complies with the section, then the employer is entitled as a matter of law to cancel the payment and the onus is on the worker to challenge that decision.	This he does by bringing his appeal pursuant to section 111.		By that appeal he seeks a resumption of weekly payments either by interim or final order or both.	He seeks to alter the new status quo created by the employer's cancellation.

Mr Trigg [for the worker) contends that the employer bears the onus to justify the cancellation at both the interim and final stages. He argues that this is so because "it is still the employer asserting" and argues that unless the burden of justifying the cancellation exists at both the interim and final stages, then employers could send out Form 5 Notices [the notices prescribed for the purposes of s69(d)J capriciously and thereby throw the burden on the worker to prove his continuing incapacity and create financial hardship at least in the short term.	I believe there is force in this submission although the recent amendments (effected by Act No. 61 of 1991) may have lessened or even eliminated the possibility of capricious actions of this nature by employers.
At both interim and final stage both parties are of course making conflicting assertions.	At the interim stage the worker is challenging the employer's cancellation, asserting that he remains incapacitated and needs the payments to avoid financial hardship.	These two assertions on his part clearly result in him bearing an evidentiary burden on those matters.	However, the primary
assertion at both stages - - - is the assertion by the employer that the worker is no longer entitled to be paid compensation payments because he is no longer incapacitated.	That is the assertion made by the employer when he sends out the Form 5 Notice, that is the assertion that he continues to make when the worker brings him to Court on the interim hearing and it remains the assertion that he makes on the final hearing.	That, it seems to me, is the primary or fundamental assertion in these proceedings at both stages.	Accordingly, in my opinion, the employer should bear the onus of proof at the interim stage.
I note that the Supreme court has not pronounced on this particular issue." (emphasis mine)
It seems that his Worship considered that it was for the employer to show that no interim payments should be made following a s69 cancellation, and to do so he was required to establish on the balance of probabilities that the worker was no longer incapacitated.	With respect, that approach takes no account of the limited nature and purpose of an interim award, and applies a burden and standard of proof appropriate to a final resolution, to an interlocutory proceeding.	It is inappropriate to analyse the limited evidence available on the application, in this way.
His Worship then referred to two decisions of the Work Health Court where the same conclusion had been reached; unfortunately, these decisions are not available to me.	He then considered the evidence as to need or hardship and concluded:-
"Without payments of workers compensation I believe that the worker, on balance, will.suffer some hardship, the degree of which is impossible to ascertain at this stage.	I am satisfied that he has sufficient need to entitle him to a continuation of workers compensation payments at this point in time.
For the reasons set out above I order that both employers pay workers compensation payments to the worker from the 11th November to 22nd December 1991 and from the 7th January 1992 and continuing."
His Warship's order appears to reflect the type of approach now enshrined in s112 of the Workers Compensation Act 1987 (NSW) to deal with cases of this type.
The appeal
Under sll6(1) of the Act appeal lies on a question of law·.	Mermaid appealed against the decision of 22 January 1992 to award interim payments.		Amongst the grounds of appeal it contended that his Worship had erred in law in holding that Mermaid bore the onus of proof on the question of interim payments and that the standard of proof was on the balance of probabilities.	It will be noted that
his Worship had inclined to that standard.	However, Mr Hiley QC, of senior counsel for the worker, conceded these grounds of appeal; that is, he conceded that the
worker bore the onus when applying for interim payments, and he agreed that the standard of proof which the worker must then meet was the same as in an application for an interlocutory injunction - that he show that there was a serious question to be tried on the slll application, and that the balance of convenience favoured interim payments being made.	I consider, with respect, that the concession was rightly made.
(a)	Jurisdiction to order interim payments
Mr Tippett of counsel for Mermaid submitted that the Work Health Court had no jurisdiction to order interim payments.	Further, if it had that power, it had no power to order that such payments be paid retrospectively, that is, from 11 November to 22 December 1991, prior to the application coming before the court.
It will be recalled that the Work Health Court's power to order interim payments was not in dispute before that court.	However, that does not prevent the point being taken on appeal; see, for example, Welsh v Anderson (1902) 5 WALR 1 at pp5-6.	If the court lacked jurisdiction to order interim payments, its order is void; that does not affect the jurisdiction of this court to entertain the appeal - see Ah Yick v Lehmert (1905) 2 CLR 593 at 601, per Griffiths CJ.
Mr Tippett conceded that J.H. Constructions Pty
Ltd v Davis (supra) was authority for the proposition that the Work Health Court had power to order interim payments.
In that case, like this, the employer had accepted liability and made weekly payments, later ceasing them under s69 on the basis thc:t incapacity had ceased.	The worker appealed under slll_and meanwhile sought an order for interim payments retrospective to the date on which they had ceased. It can be seen that it is necessary that Mr Tippett show that this case was wrongly decided on these points.
Asche CJ dealt with the question of interim payments at pp13-15, viz:-
"I am also satisfied that the Work Health Court has the power to make interim orders as part of the implied power to make orders pending a substantive hearing.	See Wallner (1980) 30 ALR 415,	Barbaro (1980) 30 ALR 123.
Mr Wyvill distinguishes these cases on the basis that they are postulated on Section 7A of the earlier and repealed Workers Compensation Act, and that a similar section does not appear in the present Act.
The nearest equivalent is Section 88, and
Mr Wyvill's submission is that that is in such different terms that the cases are not relevant. Section 88 provides:

"(1)	Unless otherwise agreed in writing by the worker, a weekly payment shall be made to the worker before the expiration of 7 days after the end of the week in respect of which it is payable or, where the worker is normally paid at intervals greater than one week, before the expiration of 7 days after the end of the period in respect of which he is normally paid.	Penalty:		in the case of a body corporate - $10,000.		In the case of a natural person - $2000.	Default penalty: in the case of a body corporate - $500.	In the case of a natural person - $100".
In my view, Section 88 contains the essential obligation on the employer, which is the foundation of the power to make an interim award, which is referred to in the cases of Wallner and Barbaro.
I also refer particularly to the decision of Kelly Jin	Ferguson v University of NSW (1983) 49 ACTR 15 at 22.	His Honour says this:
"In Wallner's case, the Northern Territory Workmen's compensation Tribunal made an interim award similar to that in Anchor Donaldson Limited  v Crossland.	There was no express provision in the territorial legislation whereby an interlocutory application such as that upon which the interim award was based might be made.	When the case came before the High Court, some reservation was expressed as to the procedure which had been adopted, a procedure which had not been challenged by any of the parties to the appeal.
Nevertheless, it seems clear that the High court did not consider the procedure adopted to have been inappropriate. The majority, in their joint judgment, referred with apparent approval to Edgar v Pennell (1958) VR 450, and in particular to a passage from his judgment (at 454) where O'Bryan J had said:	"I think I should hold in accordance with these decisions that the obligation cast upon the employer to continue weekly payments, (except as provided by paragraph 1 of clause 7), is an obligation which can be enforced not only by the penal provisions of paragraph (2) but also if the worker commenced proceedings for an award under the Act, by an interim award for the continuance of the weekly payments pending the determination of the claim, if the Board sees fit to make such an interim award."

I note that Gibbs J (as he then was) said (30 ALR) at 41; (144 CLR) at 112, that [s7A of the repealed Act] as originally enacted -

"- - - gave to a workman who had been receiving from his employer weekly payme_nts of compensation the right to continue to receive those payments, until the question of his entitlement was determined; he would however receive them provisionally only, and was liable to return them if it was ultimately held that he was not entitled".
I also refer to Section 94, which in my view gives the court the powers to make interim orders of the nature made by the 2 magistrates in this case.
Section 94 provides:
	"The court has power to hear and determine -


	claims for compensation under Part V and all matters and questions incidental to or arising out of such claims; and
	all other matters required or permitted by this Act to be referred to the Court for determination,

and such other powers as are conferred on it by or under this or any other Act."
Mr Tippett submitted that in the light of later authorities the views of the Chief Justice set out above in
J.H. constructions Pty Ltd should not now be followed.	He
submitted that the legislature intended that the scheme instituted under s69 of the Act be quite different to the scheme instituted under s7A of the repealed Workers compensation·Act (herein "the repealed Act"), in which the injured worker's right to compensation essentially ceased only after a determination had been made against him; under s69 the employer's rights to cancel payments were more extensive.	For example, the employer could cancel weekly payments on the ground that incapacity had ceased, even though he lacked information on that aspect.	Once an employer invoked s69, the worker ceased to have an entitlement to weekly payments; the legal status quo had been changed.	As noted at p3, Mr Tippett submitted that the appeal procedure·under slll was intended to provide speedy recourse to relief for the worker, and hence did not envisage the granting of interim relief.
Mr Tippett also put a submission based on the general structure of the Act, pointing out the 2 different mechanisms in Divisions 4 and 5 of Part VI, whereby an injured worker may obtain compensation.	Section 53 provided for a worker, incapacitated by injury, to be compensated.
The claim procedures are spelled out in s79, et seq. Section 85 _is a crucial provision: if the employer disputes liability, the worker can approach the court under s104, which is in Division 4 of Part VI of the Act.	If the employer accepts liability under s85(1)(a) or is deemed to accept it under s87, (as here), he must commence weekly
·payments where claimed, under s85(2)(a).	If an employer who has accepted liability later cancels the payments under s69, the worker's redress is under slll, which is in Division 5 of Part VI.	Mr Tippett submitted that while the mechanism in Division 4 of Part VI expressly contemplated in
·s107(2)(c) the making of an interim determination, the lack of any such statutory mechanism in Division 5 indicates that when an application is made under slll no interim determination may be made.
He submitted that the employer's rights under S69 were explained in Conaust Ltd v Morrissey (unreported, Martin J, 19 February 1991) and, on appeal, in (1991) 77 NTR
19.	In that case the worker had been paid compensation for nearly 2 years.· His employer then sent him a letter on the date it cancelled his compensation, enclosing me_dical reports in which the doctor considered that the worker was no longer incapacitated.	The letter stated, inter alia:-
"For that reason and pursuant to s69 of the Work Health Act, we intend to cease to make future payments of weekly compensation to you."
The worker successfully applied to the court under slll to have the weekly payments restored; the Magistrate held, inter alia, that a notice under s69(c) should have been given to him.	It can be seen that this was not the factual situation here.	Further, as Mr Hiley submitted, Conaust Ltd v Morrissey was not concerned with the question of interim awards; it was concerned with whether notice. had to be given when an employer utilized s69(a).	However, Martin J's analysis of s69 bears upon the aspect of interim payments.
His Honour noted that there was no direct equivalent in the Act to s7A(2)(a) of the repealed Act. After 1984 s7A of the repealed Act provided, as far as is material:-·
11(1) An employer shall not, except in accordance with this Ordinance, an Act or determination of the court, discontinue - - a weekly - - payment due under this Ordinance to a person.
Penalty:	$1000.
	An employer may discontinue - - a weekly - - payment due under this Act to a person where -
	the person returns to his employment and is engaged in work in - - which he was engaged prior to; or
	subject to sub-sections (3) and (5), a medical certificate in respect of the person is issued certifying that -
	he is wholly or partially recovered from; or
	his continued incapacity is no longer a result of,

the accident in respect of which compensation is being paid.


	An employer shall not under sub-section

	(b) discontinue - - a weekly - - payment due under this Act to a person unless -


	he has given to the person a copy of the medical certificate issued under that sub-section in relation to the person together with written notification that he intends to discontinue - - the payment; and
	21 days have elapsed since the giving of the medical certificate and the written notification referred to in paragraph

( a) •

	A person given under sub-section (3)		a copy of the medical certificate issued under sub section (2) (b) in relation to him and written notification referred to in sub-section	(3)	may, not later than 21 days after he has been given those documents, apply to the court for an order that the weekly or other payment due under this Act to him, to which that written notification relates, be	ot discontinued - - .


	At the hearing of an application made under sub-section (4), the court may -
	where it is satisfied that the employer seeking under this section to discontinue - - the weekly	payment due under this Act to the person who made the application has established a prima facie case for carrying out that action - adjourn the application on such conditions, including conditions as to payments; or
	in any other case - make such an order for the continuation of the weekly or other payment referred to in paragraph ( a) ,


as it thinks fit.
	The onus of proving that a weekly - - payment due under this Act to a person should be di£:continued - - in accordance with this section sha.11 be on the employer seeking to carry out that action."

Martin J observed at pl0:-
"The first major departure from the likes of s7A of the former Act is that there is neither in s69 or elsewhere in the Act anything which expressly prohibits an employer from - - ceasing to make a weekly payment unless he first obtains a determination of the Work Health court.	Obviously
s69 contemplates and allows weekly compensation being cancelled - -, and it is implicit that it is the employer to whom the requirements of the section is directed not, for example, the Work Health Court."
I note that there is no equivalent to s7A(l) in the Act.	I
·also note that under s7A an employer could discontinue weekly payments on grounds of cesser of incapacity, like s69; u like s69, however, he could only do so on obtaining and serving a medical certificate to that effect, and giving 21 days notice of his intention.	This is fairly similar to the new s69 introduced by Act N.o._61 of 1991.	Provided ss(2) and (3) were complied with, s7A permitted an employer to discontinue weekly payments without first obtaining a determination by the Court.
Dealing with the precise issue before him - whether notice under s69(c) is required when the employer contemplates cancellation of weekly payments because of the matters set out in s69(a) or (b) - his Honour said at pll- 16.:-
pll		"Tv.·o obvious occasions giving rise to the obligation (under s53] to pay compensation coming to an end, and thus the amount of compensation being cancelled, is where the person receiving the compensation ceases to be incapacitated or dies.
The employer's liability depends upon continuing incapacity either total or partial, and if a worker ceases to be incapacitated then that condition attaching to the employer's liability is at an end. - - -
pl2		The section [that is, s69(a)) does not distinguish in any way between a person receiving compensation ceasing to be incapacitated or dying.	Whether a person has ceased to be incapacitated or whether a person has died is a fact to be determined in each case upon such information as is available and may be difficult or easy to establish in either case.
	- -	In the case of there ceasing to be an incapacity - - - the person who had been receiving such payments is not entitled to receive the payments as from the date upon which the incapacity ceased, - - [I interpose that correlatively he is entitled to receive payments until incapacity ceases, subject to compliance with the Act.]

I have not been directed to any provision of the Act which would indicate that an employer must in the foregoing circumstances apply to the Court to have the liability to pay compensation reviewed and a determination made.	Under the earlier legislation - - - it was considered that in cases where doubt may arise as to whether [there is] a factor going to disentitle a worker to compensation the legislature "should be taken to have preferred on the balance of convenience that the employer rather than the workman should be at risk during the interim period, with the consequence that the latter should stand possessed of the rights to continue to receive the weekly payments pending such determination" (per Mason, Murphy and Wilson JJ. Western Australian
Coastal Shipping Commission v Wallner at p. 114).
The way the section is now cast satisfies me that there has been a deliberate change of policy on the part of the legislature such that it now prefers on the balance of convenience that the worker rather than the employer should be at risk, with the consequence that the latter stands possessed of a right to cancel the payment of weekly payments.[! interpose that this is the crucial part of his Honour's judgment, for present purposes.	When his Honour refers to "the worker rather than the employer" being "at risk", contrasting that with the citation from Wallner (supra), he seems of the view that the "at risk" period is the interim period.	However,
his Honour's prime focus is whether the Act grants the. employer "a right to cancel the payment of weekly payments", whereas under the repealed Act, in his Honour's view, he could not do so and had first to obtain a determination of the Court.	If so, his Honour may not have had in mind the question whether interim payments could be obtained after cancellation by the employer.] However, in so doing the employer runs a risk that if the prescribed circumstances are not
p14		shown to the Court, if the worker brings the matter before the Court for determination, then the employer may suffer the consequences of interest and punitive damages provided for in s109 of the Act. [I interpose that I doubt whether sl09 applies to a situation where s111 is invoked; it appears to relate solely to claims for compensation under Division 4 of Part VI, and not to a situation where an employer has ceased making payments under s69 pursuant to a claim it had admitted.	There is no other sanction, expressed in the Act, to deter an employer from acting under s69(a)(i) without any evidence to warrant that action.]	With this parliamentary policy in mind I see no reason why an employer should logically
be required to give any notice to a worker of the employer's intention to cancel compensation (for cancellation can be the only consequence to flow from s69(a) and (b)).	If the employer is right in its determination of the relevant fact (of incapacity, death or fraud under s69(a) or	(b)J then payments of weekly compensation falling due during the 14 days period of notice (required by s69(c)J would be needlessly paid.
I am reinforced in the view I take of the new legislation upon looking at ss{2) of s7A of the former Act introduced by amendment in 1984. [See pl7].	Amongst other things it introduced a system for raising the issue as to whether or not a worker continued to be - - - incapacitated.	If the employer obtained a medical certificate to that effect he was not entitled to discontinue - -
	weekly compensation unless he had given to the worker [under ss(3)) a copy of the certificate and notice that he intended to discontinue - - - the payment, and 21 days had elapsed.	The person given the copy of the medical certificate could within that period of 21 days apply to the Court for an order that the weekly payments to which the notification relates be not discontinued

p15	- - - and the Court had power to adjudicate and make determinations accordingly.	That elaborate procedure finds no home in the new legislation in the case of a situation where a worker is believed to have ceased to be incapacitated, although semblances of it remain in s69(c) and (d) which have particular application to reduction in weekly compensation payments.
For these reasons I hold that an employer may carrcel the payment of compensation for incapacity where the person receiving it ceases to be incapacitated -	without first giving any notice. - - -
It follows that the respondent's cancellation of the amount of compensation payable under the Subdivision was not rendered nugatory by its failure to give notice and reasons and advise the respondent of his right to appeal. - - -
pl6		Whether [the substantive] issue [i.e. whether the respondent ceased to be incapacitated] has been properly raised on the material before that Court is uncertain.	It flows from what I have said that whatever may be meant by the reference to "appeal" in s69(d) it has no application to this case and it might therefore be argued that the procedure adopted by the respondent in the form of his application [under slll] to that Court was at least irregular." (emphasis mine).
An appeal to the Court of Appeal was dismissed; see (1991) 77 NTR 19.		Asche CJ and Angel J concurred in the opinion of Gallop J.	His Honour noted at pp21 and 22:-
p21	"The basic submission on behalf of the present appellant was that, consistent with the repealed provisions [s7A of the repealed Act] and their judicial interpretation, an employer cannot take it upon himself to determine when a person ceases to be incapacitated and thereupon suspend payments of compensation without notice to the worker.	It would be oppressive and unfair if an employer could simply allege that the worker was no longer incapacitated and leave it to the worker to establish time and again his continued entitlement. - - -

p22	It was submitted that the incapacity embraced in s69 should be limited to situations where the worker has returned to his employment or is engaged in similar work.	In those circumstances, so it was submitted, notice would not be necessary because the fact that he had ceased to be incapacitated would be obvious.	Likewise, if the worker had died notice would not be necessary, for the same reason.	Counsel argued that, other than in those circumstances, incapacity is usually a live issue and the employer is not entitled to determine the issue without notice to the worker, thereby casting upon the worker the necessity to resort to the Work Health Court to have the cancellation or reduction of compensation reviewed.

It was submitted on behalf of the employer that according to the plain and ordinary meaning of the words in s69 there are three situations in which notice is not required to be given by the employer
"
··His Honour noted that s7A(2) of the repealed Act (see pl7) had been inserted after the decision of the High Court in Western Australian Coastal Shipping Commission v Wallner (1980) 144 CLR 110.· At	pp24-26 his Honour concluded:-
p24		"By repealing s7A - - and enacting s69 of the Work Health Act, the legislature has, so it was submitted, expanded the circumstances in which notice need not be served by the employer upon the
p25		worker from the former situation where the worker had returned to work and was engaged in the work he was engaged in prior to receiving worker's compensation payments, or similar work, to all situations where the worker ceased to be incapacitated, had died or obtained payments of
compensation by fraud or by other unlawful	means. A plain reading of s69 seems to lead to that construction.


It is important to note that s69 is purely procedural.	It is a provision requiring notice in a class of instances of .indeterminate reference with three specified exceptions.	In my opinion it does not matter that any one of the exceptions has not been positively established at the time when cancellation - - - of the amount of compensation is to take place.	It is highly likely that whether a person has ceased to be incap citated -
may be disputed - - -.	As was conceded by counsel for the employer, if the premise upon which the amount of compensation has been cancelled or reduced is disputed and has not been determined, the appropriate route is slll and the employer would carry the onus of establishing the change of circumstances which warranted the cancellation or reduction of the amount of compensation.	The concession was no doubt made because of clear authority to that effect: Phillips v Commonwealth (1964) 11o·cLR 347; Barbaro v Leighton Contractors Pty Ltd (1980) 30 ALR 123; and JH Constructions Pty Ltd v Phillip Davis, supra.	If the employer failed to justify cancellation - - - of the compensation, he might also be faced with an order for interest on the amount to be paid as provided by sl09 [I indicated earlier that I doubt whether resort to s109 is open in these circumstances].

p26		It follows, in my opinion, that the concept of incapacity in s69 is not to be construed in the limited way contended for on behalf of the worker. To do so would be to fail to give the provision its plain and ordinary meaning in accordance with the definition in the Act.
In my opinion Martin J correctly construed s69 of the Act and correctly held that notice by the employer to the worker is not required where the worker ceases to be incapacitated - - -".
This decision is binding on me, but does not deal with the question of interim payments.	The employer may cancel, but the question of interim payments arises when the worker disputes the premise upon which the cancellation was founded, and approaches the Court under slll.
The case of Western Australian Coastal Shipping Commission v Wallner (1979) 24 ALR 93 concerned the power to make interim awards under the repealed Act as it stood before the 1984 amendments.	It was decided by Forster CJ at
a time when s7A of the repealed Act consisted of ss(l) as set out on pl7 and a different ss(2) to that set out on pl7, which simply placed the onus of proof in relation to ss(l) on the employer.	So there was a very clear prohibition on the employer discontinuing of his own volition a weekly payment "due under this Ordinance".	Wallner must be understood in that light.	The employer had discontinued voluntary weekly payments after some 4\ years, without warning, and without a determination by the Tribunal, on the basis that those payments, being voluntary, were not payments "due under this Ordinance".		The worker applied to the Tribunal on 11 October 1978.	Later he took out an interlocutory summons seeking an interim award.	On
17 November 1978 the Tribunal made an interim award in the worker's favour, effective from the time the payments had ceased on 15 September 1978.	There was no provision in the repealed Act (as there is none in the Act) for interlocutory applications, but no objection was taken to this course.
Forster CJ dismissed the employer's appeal from the interim award, holding that s7 created an obligation to pay compensation in certain cases, and that the employer had "in a sense" admitted liability by making payments.
His Honour said at p95:-
"If the workmen eventually reach a stage when they are no longer incapacitated - - - then no weekly -
- - payment is due to the workmen and the employer may discontinue such payments.	- - - If the employer discontinues - - - and this action is challenged by the workman, the onus of proving that he acted in accordance with the Act is upon the employer.	In these matters under appeal the ap ellants·called no evidence in order to discharge this onus."
It may be noted that there was no express provision in the repealed Act for interim payments.
The employer appealed unsuccessfully to the Federal Court; see (1979) 26 ALR 591.	The majority of that court (Brennan and Gallop JJ)	held that while s7A was penal in its operation, it also conferred, though not in terms, a civil right on a worker to have payments which had been made to him, due u.nder the Ordinance, continued.	Mr Tippett rightly stresses the stark contrast with s69 of the Act.
Brennan J said of s7A at p593:-
"Section 7A is a penal provision.	The employer is prohibited, under penalty, from engaging in the conduct which sub-s (1) specifies.		It does not in terms create a civil liability enforceable for the benefit and at the suit of a workman.	- - - It is nevertheless a provision which is calculated to ensure that an employer pay money to a workman, and it is a question of legislative intent, to be inferred from the section in the light of all its surrounding circumstances whether a corresponding civil right is conferred upon the workman - - - ."
His Honour noted at p594:-
"The question in issue in this app·eal is whether s7A extends the workman's rights as well as protecting them."
Both his Honour and Gallop J noted that the effect of judicial interpretations of the statutory antecedents of s7A in the United Kingdom and Victoria justified the making of an interim_award; see Lindsay v Glasgow Iron and Steel Co.
Ltd. (1925) SC 287, Ocean Coal Co. V Davies (1927] AC 271, Anchor Donaldson v Crossland [1929] AC 297 at 302-3 per Lord Buckmaster, p294 per Lord Wrenbury, and p297 per Lord Carson; and Edgar v Pennell (1958] VR 450 at 454.
Brennan J considered the difficulties created by the words "due under this Ordinance" in s7A, concluded that a literal construction of that phrase could not be accepted, and stated at p596:-
"The true meaning of the phrase and the purpose of the section are to be ascertained by reference to the history of the provision and its present structure.	The history of the provision shows that its antecedents were intended to secure to a workman a payment which, although it may ultimately prove not to have been payable, is nevertheless expected to be paid in the ordinary course of making payments the liability for which
has been accepted by the employer.	The structure of the section shows that, although the liability to make the payment in question must be referable to the Ordinance, the operation of the section extends to payments beyond those which other sections of the Ordinance make payable.
A purpose of s7A is to preclude the employer from departing unilaterally from an agreement or arrangement which was sought by the workman (or other beneficiary) and accepted by the employer, or which was offered by the employer and accepted by the workman (or other beneficiary), and which would result in a payment by the employer referable to the provisions of the Ordinance.	In my opinion, the section extends to a payment where the liability upon which the workman (or other beneficiary) relies to make it payable is a liability accepted or admitted by the employer, whether the payment is in truth due or not, and whether or not the payment is ultimately held to have been due.	If an employer wishes to resile from or qualify his acceptance or admission of liability, the section requires him to seek the approval of the Tribunal, or to be able to invoke the protection of an Act, or to be-within an exemption which overrides the statutory obligation which s7A superimposes upon the employer's acceptance or admission of liability."
The employer then appealed by special leave to the High Court; see (1980) 144 CLR 110.	The High Court dismissed the appeal, holding that the voluntary payment was a "payment du.e under the ordinance", because it was paid by reason of and by reference to the Ordinance; once made, therefore, the worker had a right to its continuance until the issue of liability was determined in the employer's
·favour.	Mason, Murphy and Wilson JJ	observing (at pll3) that it was "helpful to note some legislative precedents of the type of enactment found in s7A", considered the legislation and authorities which had been examined by Brennan and Gallop JJ	in the Federal Court.	Their Honours said at pll5:-
"If s7A as.amended in 1974 was considered in isolation both from the history of judicial interpretation of similar legislation elsewhere and from the context of the Ordinance as a whole the submissions of counsel for the appellants [that it was clearly a penal provision and no more) would appear to be very strong indeed.	But
it cannot be so construed.	If one accepts that s7A in its original form is rightly construed as more than a penal provision and one which gives to a worker a right to an interim award of weekly payments based on no more than a voluntary payment by the employer, then is it possible to extract from the changes that were made in 1974 a legislative intent to abolish that right?	Such a dramatic about-turn would seem to call for clear words to compel such a conclusion." (emphasis mine)
Their Honours concluded that s7A was not to be construed in the manner contended for by the employers, observing at pll6:-
"We cannot discover any inadvertent consequential reversal of the pre-existing right of the worker to an interim award of weekly payments."
Aickin J agreed, though observing at pll9 that this construction "appears to be an extreme example of what is sometimes miscalled a "benevolent construction""·
Gibbs J also agreed, observing at pll2 that while the worker had
"- - -the right to continue to receive those payments until the question of his entitlement was determined, he would however receive them provisionally only_, and was liable to return them if it was ultimately held that he was not entitled."
I note that this provisional nature of interim payments has long been established in workers compensation law; see, for example, Lord Phillimore in Anchor Donaldson v Crossland (supra) at p307.
In dealing with the law as authoritatively stated
12 years ago in Wallner (supra), Mr Tippett.submitted that the Act instituted a different regime 5 years ago: when s69 was invoked, by its terms the worker's right to weekly payments ended.	Thereafter he had no right to receive such payments "until the question of his entitlement was determined."	He submitted that it was the continued existence of an entitlement to receive weekly payments, under the repealed Act, which lay at the root of the decision in Wallner (supra) and the earlier authorities, to the effect that the court had power to order interim
payments.	I note that by s7A as amended in 1984 (see pp17 and 18) there was no continued entitlement to receive weekly payments, if the employer complied with ss(2) and (3).
However there was such a right at the time Wallner was
decided.
Consonant with the foregoing submissions,
Mr Tippett submitted that J.H. Constructions Pty Ltd v Davis (supra) was wrongly decided insofar as it found that the court had power to order interim payments after a s86 cancellation.	It will be seen from ppl4 and 15 that the Chief Justice held that the implied power to make an interim award was founded both on s88 of the Act, which "contains the essential obligation on the employer, which is the foundation of the power to make an interim award", and also on s94.	Mr Tippett submitted that s88 of the Act was quite different to s7A of the repealed Act, and accordingly the
decisions on s7A did not support a proposition based· on s88
-
that there.was power under the Act to order interim
payments.	Further, once an employer invoked s69, the only right which a worker had was to pursue an appeal under slll; as noted above, his right to weekly payments had gone.
As to s94 of the Act (see pl5) Mr Tippett ubmitted that it showed that the powers of the court were
only to be found in statute, and accordingly any power to order interim payments had to be found in the Act.	There was no such power.	In support of this construction of s94, he noted by way of contrast the express power to order interim payments in s107(2)(c) of the Act, when there was a claim under sl04.
In this connection I note that Mr Hiley submitted that s94 was expressed in broad terms, particularly the incidental power in s94(1)(a), and that the making of an interim award was a matter or question "incidental to or arising out of" a slll claim for compensation.	As to the contrast with the express power in s107(2)(c), Mr Hiley pointed to the difference between applications which fell to be dealt with under s104 and those dealt with under slll; in
the latter, weekly payments had already been made and the employer had either accepted liability or was deemed to have done so, and hence bore the onus.	In a s104 case, where the employer disputed liability, clearly an interim award could not be made in the absence of some express power to do so, such as s107(2)(c).	He submitted that this difference meant that no similar express statutory power was required, to warrant interim payments on a slll application.
	Standard of proof

As an alternative submission, on the basis that th	court had power to order interim payments, and in light of the concession by the worker that he bore the onus of establishing that he should receive them, Mr Tippett submitted (as indeed did Mr Hiley) that the standard of proof required of the worker was that indicated in applications for interlocutory injunctions in Castlemaine
Tooheys Ltd v South Australia (1986) 67 ALR 583.	That is
-
to say, the worker had to show that there was a serious
question to be tried; if so, he had then to show that the balance of convenience, in terms of hardship occasioned by the discontinuance of payments until trial of the application under slll, pointed to an interim award being made.	Applying that standard, Mr Tippett submitted that the worker had failed to meet it, as regards Mermaid, because of Dr Millon's evidence.	As to this, I should say immediately that I reject that submission; the worker clearly established that there was a serious question to be tried as regards Mermaid's liability for his incapacitating injury of June 1990, and the balance of convenience pointed to an interim award being made.
	Conclusions

For a provision said to be designed to effect a radical change in the pre-existing law, by conferring on the employer a right to cancel of his own volition weekly payments on the basis that the worker has ceased to be incapacitated, s69 is somewhat oddly drafted.	The right in question is stated by way of an exception to a requirement
that there be no cancellation except on notice accompanied by a statement of reasons.	Nevertheless, as the Court of Appeal in Morrissey v Conaust Limited (supra) made clear (p23), that is its effect.
Despite the thrust of the reasoning of Martin Jin Conaust Limited v Morrissey (supra) (at ppl9-20), I consider that had the legislature intended to take away the well established right of a worker to seek interim payments when an issue arose as to whether his .admitted incapacity had ceased, it would have stated its intention in clear words.
This it has not done.	While the employer has the right to cancel under s69, the procedural nature of that provision was stressed by the Court of Appeal in Morrissey v Conaust Limited (supra).	The worker may dispute the cancellation in slll proceedings in which the employer must prove the
cessation of incapacity on which he relied when acting under s69.	In that litigation I consider that the question of an interim payment falls for consideration as a question "incidental to or arising out of" that claim, and the court has power to hear and determine it under s94(1)(a).
Accordingly, I respectfully agree with the conclusion of the
Chief Justice in J.H. Constructions Pty Ltd v Davis (supra) and I consider that the court has power to order interim payments.	I see no reason why any such interim payments should not be directed to commence as from the time the employer had ceased paying them; the element of retrospectivity involved does not appear to have given rise to concern in the case law.	I	agree that the construction I have placed on the effect of s69 falls within Aickin J's category of "an extreme example" of "benevolent construction"; see p27.
Although the appellant has succeeded on the question of onus and standard of proof, I consider, as indicated on p29, that applying the proper tests the worker discharged the onus on him to the necessary standard.	Accordingly, the error of law involved does not vitiate the decision under appeal; the award of interim payments should stand.
In the result the appeal is dismissed and the order for interim payments made by the Work Health Court on
22 January 1992 is affirmed.


