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THE QUEEN
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CORAM: Martin, Angel and Mildren JJ.

REASONS FOR JUDGMENT
(Delivered 20 March 1992

MARTIN J
I have had the benefit of reading the draft of the reasons for judgment of Mildren J. Having now had the opportunity  to read and make my own independent assessment of the whole of the evidence of the witnesses at the trial I too am unable to conclude that a jury acting reasonably must have entertained a reasonable doubt as to the guilt of the accused. As to his Honour's reasons for not allowing the other grounds of appeal, I am in general agreement, but  note that the evidence of Detective Sodoli did not go to  any confessions allegedly made.

Since the closing address of counsel for the respondent at the trial excited so much interest both from his Honour the learned trial Judge, and in argument before this Court I have looked carefully at what is recorded as having then been said by counsel. He does not appear  to have gone to the elements of the offence nor did he take the jury to the evidence relied upon by the Crown in support of each of the elements of the offence and the circumstances of aggravation. In particular, nothing was said as to the evidence relating to the use by the appellant of the knife, which comprised a circumstance of aggravation of  the offence of robbery carrying serious penal consequences.


The only direct evidence concerning the use of the knife came from the victim, Mr Lewis, and all that counsel for  the Crown did in relation to his evidence was to argue, on the usual grounds, that he was a  itness  to be believed.  No attempt was made to go to what he said in his evidence and this notwithstanding that counsel for the appellant had during the trial, in the course of his cross-examination of Mr Lewis, and in the course of a submission to his Honour  at the close of the Crown evidence that that aspect of the case against the appellant should not be left to the jury, attacked the evidence in that regard at great length and in considerable detail. There is not only a heavy duty on a trial judge to ensure a fair trial, but there is also an onus on counsel "to give the trial judge the maximum assistance to ensure that his summing up reflects,  as far as it can, a proper and careful analysis of all the facts considered important by both Crown counsel and defence counsel", per Mcinerney Jin  Finn (1988) 34 A Crim R 425  at
426.   One of the duties of Crown counsel is "to lay before
the jury the whole of the facts which comprise  his case, and to make these perfectly intelligible, and to see that the jury are instructed with regard to the law and are able to apply the law to the facts". Although it has been recognised that prosecuting counsel must never strain for a conviction, nevertheless in the discharge of  the ministerial responsibilities it is well to bear in mind the remarks of Lord Devlin in Trial by Jury rev ed (1966) at  122-3:
" in some places the pendulum has swung so far, and the ministry has moved so close to the opposition, that the prosecution's case is not adequately presented,  and counsel, frightened of being accused of an excess of fervour, tend to do little except talk of reasonable doubt and leave the final speech on the facts to the judge".


As to this counsel	for
 and other	observations the	prosecution,	see
 regarding	the role of the	authorities	and
articles	referred	to by Malcolm	CJ	in Vella	( 1990) 47 A
Crim R 119, especially at 120-122.

I agree with the orders proposed by Mildren J.
Angel J
I agree with Mildren J.
In particular I agree that a jury acting reasonably could not have entertained a reasonable doubt as to guilt of the accused once the evidence of Lewis was accepted. Lewis' story was not inherently improbable. The whole case turned on credit. There was evidence eg the money - which  supported Lewis' version of events.

I particularly wish to say that the appellant's attack on his counsel, Mr Davies, is quite unjustified - Mr Davies displayed his usual ability.

I agree with the orders proposed by Mildren J.

Mildren J
The	appellant	appeals	against	his	conviction	for	the offence of armed robbery on the following grounds:
	"the jury verdict was against the evidence and the weight of the evidence";
	"the verdict was unsafe a d unsatisfactory";
	"there was a miscarriage of justice in the judge's summing up to the jury";


	"that material available to the defence was not introduced into evidence and should have been introduced into evidence."


The	appellant	was	unrepresented	at appeal. The Notice of Appeal contained under	the	heading		"Grounds"		but
 the	hearing	of	the two other paragraphs neither	of		those
paragraphs were in fact grounds of appeal at all.

Section 411(1) of the Criminal Code provides as follows:
"The Court on any such appeal against conviction shall allow the appeal if it is of the opinion that the verdict of the jury should be set aside on the ground that it is unreasonable  or cannot be supported having regard to the evidence or  that the judgment of the court of trial should be set aside on the ground of the wrong decision on any question of law or that on any ground there
was a miscarriage of justice and in any  other case shall dismiss the appeal."

It is well settled that an appeal on grounds  that the jury's verdict was against the evidence and the weight of the evidence is another way of saying that the verdict was unsafe and unsatisfactory: see Rostron v R (Court of Criminal Appeal, unreported, 8/11/91).

As the Court said in Rostron (at 27)":
"It is equally well settled that a verdict may be set aside as unsafe and  unsatisfactory notwithstanding that, as a matter of law, there was evidence upon which the accused could have been convicted: Chamberlain v R [ 2] (1984) 153
CLR 521; Morris v R (1987) 163 CLR 454.

This Court, in deciding whether a verdict was unsafe and unsatisfactory, is deciding a question of fact: Morris v R (1987) 163 CLR 454 at 462,
476; Chidiac v R (1991) 65 ALJR 207 at 214; Volz  v R (Court of Criminal Appeal of the N.T., unreported, 29/5/90). Accordingly, leave is required, and the Rules of Court relating to the granting of leave should be either complied with or dispensed with."

The nub of the third ground of appeal is that the Crown Prosecutor's address was so brief that the appellant's counsel, who had the right of reply, was not able to deal  in his summing up with all the matters upon which the prosecution intended to rely in order to support the conviction. It was therefore left to the trial judge in his summing up to the jury to deal with those matters which
left	the appellant
 defence	without	an further		claimed
 opportunity	to	reply.	The that	the	summing	up	was
unbalanced,
 in that the trial
 judge had summed up the Crown
case and then sent the jury home, in effect, to sleep on what he had said, and although his counsel the following morning had persuaded His Honour to instruct the jury on  the defence case, this was a case of too little too late. A further sub-ground was an alleged failure by  the trial judge to give a direction to the jury that certain
admissions made by the accused to the Detective Sodoli were not corroborated.

The fourth ground was essentially an attack on the competency of the appellant's counsel at the trial. The substance of the attack was that the entire Crown case rested upon the credibility of the alleged victim, one Mr Ray Lewis. Mr Lewis had made two statements to the police, both of which were in the hands of the appellant's counsel at the time of the trial. The appellant claims that there were a number of material discrepancies between  the evidence that Mr Lewis gave at the trial and the matters contained in his statements. He submitted that his counsel should have used those statements to destroy Mr Lewis' credibility, and that his failure to do so amounted to such incompetence as to require this Court to interfere.

In my opinion both grounds three and four above  also require leave.

It is necessary to give a brief outline of the case which the Crown sought to prove against the appellant. In  November 1990 Mr Lewis occupied a flat in Dater Court, Leanyer. He had met the appellant in a bar at the Casuarina Tavern. As a result, the appellant moved into the flat on the following day.

On Friday 23 November Mr Lewis received his wages, a total of $456, and finished work at approximately 4.00 pm. Thereafter he called into the Hibiscus Tavern, purchased a six-pack of Coopers beer, and went home, arriving there at about 4.30 pm. The appellant arrived at the flat about five minutes later. The appellant had been drinking. Both Lewis and the appellant began to consume more beer. The appellant asked Lewis for a loan of $100. Lewis initially refused as he needed the money to pay the rent on the following day. The appellant then produced some marijuana and  Lewis had two cones of marijuana with the appellant. Subsequently the appellant again asked for a loan of $100, the end result of
which was that Lewis agreed to lend him $50, and which he gave to him. Thereafter both men went to the Hibiscus Tavern, arriving at about 7.0 pm Lewis played a number of games of pool at the Tavern, but otherwise had little to do with the appellant. Lewis stayed at the Tavern until about closing time and then returned home. By then Lewis conceded that he was drunk. When Lewis returned to the flat the appellant was already seated at a table. The two men began to consume more beer and Lewis claimed that the appellant again asked for the loan of a further $50, which  he refused. Lewis claimed that the appellant, whom he said was obviously drunk, was very upset and demanded a packet of cigarettes, which Lewis was unable to provide.  The appellant then got up from the table apparently  intending to go to the refrigerator, but instead, came behind Lewis and pulled his hair, which was in a ponytail at the back, and held a knife under his throat. The appellant was shouting about "fucking smokes" and demanded to know where Lewis' money was. When told that it was in the bedroom, he pushed Lewis into the bedroom, threatened to stab him and pulled him down onto the floor by the hair, telling him to put his hands behind his back and not to move. He then tied his hands behind his back apparently with a bath towel. Lewis asked to be untied and he would then get the money. The towel was removed and Lewis handed to the appellant seven $50 notes. The appellant then pulled Lewis by the  hair out of the bedroom and back to a seat by the table. There was a knife on the table by the appellant's hand and again the appellant threatened to kill Lewis, "because that way I couldn't talk.11 The appellant then pulled Lewis up again and took him to his bedroom and assisted  the appellant to pack his bags. The bags were then placed by  the front sliding door. He was then taken from the premises across a park to a telephone box and told to ring a taxi. The taxi, driven by the witness Chandler, arrived and took both men back to the flat. Lewis went into the flat and obtained the bags, handing them to Fitzgerald, who in turn assisted the driver to place them into the boot of the vehicle. The appellant then left the premises in the taxi
and was driven to a motel in the city. On the way to the motel the appellant threatened the taxi driver that if he told anybody where the appellant was staying he would beat him up. After paying for the accommodation for the night, and the taxi fare, the police arrived. With the appellant's permission, his room was searched and a knife was found in one of his bags. The police also located a number of $50 notes on the appellant's person and seized  the two $50 notes handed by the appellant to the proprietor  of the motel for his accommodation. There. was also evidence, which was not contested, that the accused asked the police what they were looking for, that he was told they were looking for a knife and that the appellant said: "You won't find  any knife, I've done nothing wrong." The appellant then asked what he was supposed to have done and  was told that he was a suspect in an armed robbery.

The appellant made no formal admissions to the police. In a conversation with Detective Sergeant Sodoli of  the Casuarina Criminal Investigation Branch, the appellant told Sodoli that the money belonged to the appellant and was the proceeds of work that he had done for the Casuarina Tavern as a gardener and for a security firm as a bouncer. The appellant did not give evidence and called no evidence.



The attack on the competency of the appellant's counsel. Pursuant to s411 of the Criminal Code this Court has the power to set aside a conviction on the ground that there was a miscarriage of justice. In R v Knowles [1984] VR 751 at 769 - 770, the Victorian Full Court (Crockett, McGarvie and Gobbo JJ) said:
"The course to be taken in t.he conduct of the defence of an accused person is left to the judgment of the defence lawyers. A trial will not normally be regarded as having miscarried if the accused has been afforded a proper  opportunity for choice and a choice has been made  by his legal representatives on his behalf. This is illustrated by the statement by Barwick CJ in Ratten v R (1974) 131 CLR 510 at 517; 4 ALR 93 at
99 that:
'It will not become an unfair trial because the accused of his own volition has not called evidence which was available to him at the time of his trial, or of which, bearing in mind his circumstances as an accused, he could reasonably have been expected to have become aware and which he could have been able to produce at the trial.'

Amongst the various defects or omissions which  may lead a trial to become unfair  and to amount to a miscarriage of justice are circumstances which may be treated as vitiating the volition or choice by an accused or his lawyers to follow or refrain from following some course at the trial. Some factors capable of amounting to vitiating factors, which are mentioned in the cases, are fraud, mistake, surprise, malpractice and misfortune, and, with particular reference to defence lawyers, inexperience, remissness, defect of judgment or neglect of duty: R  v Hadland [1969] VR 725 at 728; re Ratten [1974] VR 201 at
204 and R v Sarek [1982] VR 971 at 982.11

In R v Birks (1990) 19 NSWLR 677 at 684, Gleeson CJ, with whom Mcinerney J agreed, said:
"It sometimes happens that a person who has been convicted of a crime seeks to have the conviction set aside on the ground that counsel at the trial has acted incompetently, or contrary to instructions. It is well settled that neither of these circumstances will, of itself, attract appellate intervention. At the same time the courts acknowledge the existence of a power and duty to quash a conviction in some cases. The difficulty is to find, in the authorities, a formula which adequately and accurately defines the class of case in which a Court of Criminal Appeal will intervene. A common theme running through the cases, however, is that such intervention is a matter about which the courts are extremely cautious."




After	examining	the	relevant
authorities,	His
Honour
concluded (at 685):


"The	relevant	principles, follows:
may_	be	summarised
as

	A court of Criminal Appeal has a power and a duty to intervene in the case of a miscarriage of justice,  but what amounts to a miscarriage of justice is something that

has to be considered in the light of the way in which the system of criminal justice operates.

	As a general rule an accused person is bound by the way the trial is conducted  by counsel, regardless of whether that was in accordance with the wishes of  the client, and it is not a ground for setting aside a conviction that decisions made by counsel were made without, or contrary to, instructions or involve  errors of judgment or even negligence.


	However, there may arise cases where something has occurred in the running of a trial, perhaps as the result of 'flagrant incompetence' of counsel, or perhaps from some other cause, which will be recognised  as involving, or causing, a miscarriage of justice. It is impossible, and undesirable, to attempt to define such cases with precision. When they rise they will attract appellate intervention."


The above statements of principle were followed and applied by this Court in the case of Ella v R (unreported, 11/1/91) per Asche CJ with whom Gallop and Angel JJ agreed. In that case His Honour the Chief Justice said:
"Now, it is trite to observe that no two counsel will conduct a case in precisely the same way. That does not mean that one way is necessarily superior to the other. .It is merely a comment on the individual perceptions and methods  of counsel. No Appeal Court will uphold an appeal merely because some, or all; of the individual judges constituting it feel, usually with the benefit of hindsight, that the case for the accused could have been conducted differently or better. Individual judges differ as much as individual counsel, and to turn appeal hearings into examinations of techniques of advocacy would breed endless and pointless litigation.

Nevertheless, it is recognised that there  are some cases, fortunately rare, where a client has been so badly represented, and such  blatant errors have been made, that it becomes the plain duty of an appellate court to intervene  to correct a miscarriage of justice."

His Honour went on to say:
"I would therefore, with respect, adopt the principle stated by Gleeson CJ, (in R v Birks)


using  the  term  'flagrant   incompetence'   in   the sense that  the  conduct  of  counsel  was  so  far outside  the  standard  of  competency  to  be reasonably expected  of  counsel,  as  to  have  caused or appear  plainly  likely  to  have  caused  a miscarriage of justice."

In cross-examination  of Mr Lewis,		counsel for	the		appellant had established that  the  only  time  that  Lewis  actually  saw the		knife			was  after		the robbery		had	taken		place		in	the bedroom   when   he	and	the	appellant  were   seated  at	the table in  the  kitchen.		However,		in	his		statements		to	the	police, Mr	Lewis	had	stated			(1)  that	whilst	in	the		bedroom	the appellant		had held the knife  up  to  Lewis'  face  at  his throat,  running  the  knife  down  his throat  in  a  shaving motion, the whole time saying  "I  should  kill  younow,  then you  wouldn't   talk";   ( 2)   when   Lewis   and   the   appellant   went to  the  telephone  box the   appellant   told   Lewis   to   order   a cab and  that  he  held  the  knife  to  Lewis'  throat  again saying "Don't call the  cops"  and  that  whilst  ordering  the cab  the  appellant  held  the  knife  to  his  back,   ( 3)   that after  making  the  call   Lewis   and   the    appellant   sat   on  the curb next to  the  telephone  box  waiting  for  the  cab  to arrive  and  that  the  appellant  sat  next  to  him  with  the knife  under  his  arm;  ( 4)  whilst  being  led  to  the   bedroom where  the  robbery   took   place,   the   appellant   led  Lewis   to the bedroom holding him by the hair with  the  knife  to  his throat, ( 5) that when he was· lead .out of the  unit  by the  appellant that the appellant  held  a  knife  to  his  back,  (6) that  when  the  appellant  and  Lewis   were    seated   in   the kitchen  after  the  robbery  had  taken  place  in  the   bedroom, the  appellant  sat  down  next  to   Lewis   holding  the   knife  up to  Lewis'  eye  and  to  his  throat,  saying  "I  should  kill you."

Undoubtedly	. these		allegations		were		substantially			at variance		with	the	evidence	Lewis	gave		at	the			trial. However,	the		appellant's		counsel			obviously	took	the	view  that	as  he had managed	to	get		Lewis		to		concede	that		the only  time  he actually  saw the knife  was when  it		was	on the table  in  the  kitchen  after  the  robbery took  place,		he would
be in a strong position to submit, as indeed he did, that there was no evidence that a knife was used at all. If on the other hand, he had put the discrepancies contained in the statements to Lewis, he took the risk that Lewis might
have had his memory refreshed by the statements. As it was,
it is apparent that the appellant's counsel was looking to make a no-case submission on the circumstance of aggravation that the robbery was carried  out with the use of the knife and indeed the appellant's counsel made that very submission. Accordingly, I do not consider that the appellant's counsel's failure to cross-examine on these discrepancies amounted to flagrant incompetence.

The next matter of complaint is that the  appellant's counsel did not challenge the manner in which the Crown was permitted to have the knife identified and tendered in evidence.


Counsel for the Crown made no effort to get a description  of the knife from Lewis. The evidence was introduced  in this way:
"Q.	I'll show you this knife? --- Yeah
Do you recognise that knife? --- Yeah

Is	that the knife	he used	that	night? Yeah.
I tender that knife.

Counsel for the appellant: There is no objection at this stage, sir.
His Honour: Did you say no? appellant's Counsel: No objection."

Despite the lack of objection, the trial judge in his summing up to the jury gave this instruction to the jury:
"The witness was shown the knife. Members of the jury, I have to - unfortunately, it was done that way. What is normally done in relation to identification, where there's going to be - it's different where there's no contention about a
particular article having been used. But, generally  speaking, it's safer - it's easier for a jury to evaluate evidence if someone says to a witness: 'Well, could you describe the knife to me?' He might have said; 'Well,  we don't know what description he would have given.'

But if you hand a knife to him and say: 'Is that the knife?' that raises the possibility - please, this is not - it may not be so at all. But I have to remind you that it does invite witnesses to say: 'Yes', whatever the knife was like. I am not saying that that's the case here, but I am asking you to keep in mind that when you have what is called 'courtroom identification' it can be unreliable.

It particularly arises when someone says:  'Can you see today the person that assaulted you?' and the witness can see one person sitting in the dock. He says: 'Oh, it was that person there.' That kind of identification, when it's the only identification relied upon first time identification - is very dangerous.

If there had been, for example, some description given by the accused - if he'd said: 'Well,  it had a wooden handle, I know, and a very pointy sort of sharp blade' or something  like that, 'that went off at an angle,' or something of that kind, and then he was shown this, it might have been a slightly different position. I am not saying his evidence is not to be accepted but I should just warn you of that fact so that you'll at least approach the matter as you should all evidence; with a critical turn of mind."


Having regard to that direction, it is difficult to see how
there	was	any	miscarriage	of	justice challenge the identification of the knife.
 in.. failing	to

But, the appellant claimed that Mr Lewis described the  knife as having a black handle when in fact the knife tendered was one with a brown handle. In my opinion there  is no substance to this. In fact, the handle of the knife was dark brown but in certain light it could appear to be
black.		In any knife	in	his
 event,	Mr Lewis statement	which
 gave a roughly
 description	of accorded	with
 the the
knife which had  been tendered	in evidence.	Again, counsel for the appellant may well have thought that in the light
of that fact, and because there was evidence that the knife had been seen by Mr Lewis on a previous occasion and there was no evidence that the appellant had any other knife, it was unlikely that putting Mr Lewis to strict proof would have been to any avail. I do not think the appellant I s counsel can be criticised for that decision.

Another criticism is that, in his statements to the police, Mr Lewis had claimed that he had left the Tavern at about
10.30 pm, whilst in evidence, he fixed the time at about 12 o'clock. It was suggested that the change in times was made in order to make his estimate of time fit in with the time given by the taxi driver when he answered the call at the telephone box. In my opinion that is a very minor point and it is not surprising that counsel did not seek to make anything of it.

It should	be noted that the counsel admissions		from	Mr	Lewis (1) to the
 was able to effect	that
 extract he was
drunk, (2) to the effect that he had from the Tavern back to his flat and
 no memory  of walking
(3) that he could not
remember anything about the journey in the taxi. These admissions, together with other discrepancies which the appellant's counsel was able to point to in his address to the jury and in respect of which the trial judge gave a careful direction to the jury, were no doubt considered by counsel for the appellant to be sufficient for the jury to entertain a doubt as to the reliability of Lewis as a witness. The fact that the jury took a different view of Lewis' credibility does not prove flagrant incompetence on the part of the appellant's counsel.

Accordingly,		I	do	not	consider	that	the established	that		his counsel	had		conducted
 appellant	has the trial		so
inadequately  that there was any "flagrant incompetence"	in the sense explained by Asche CJ in Ella v R.
Was there a miscarriage of justice arising from the manner of the judge's summing up to the jury?
The first complaint which the appellant made was as to the brevity of the crown Prosecutor's summing up. In  his summing up to the jury, counsel for the prosecution made no reference to the evidence upon which the Crown was relying to prove that at the time of the offence the appellant was armed with a knife. The appellant referred to a number of references in the Transcript where his Honour, the trial judge, complained to the prosecutor about the brevity  of his address. After the prosecutor had concluded  his address, but before counsel for  the appellant's  address had been concluded, his Honour had this exchange with the prosecutor:
"His Honour: Yes. Mr Crown, your approach was a little bit broadbrush.  Do you really expect me  to go through the evidence and pick out the bits of evidence that support the Crown case when you didn't bother to do it?
Prosecutor: No, Your Honour.
His Honour: Because I don't think it is appropriate that the judge should be more thorough, as it were, than the Crown.
Prosecutor: It is a matter for your Honour.
His Honour: Because all that evidence relating to the knife, for example, you gave me page after page of it, and you did not really  refer to any of it to the jury, did you?
Prosecutor: No. It is a matter for your Honour."

The reference by his Honour to being given "page  after page" of evidence relating to the knife was a reference to submissions made by the prosecutor in response to submissions made by counsel for the appellant  that there was no case to answer in relation to the circumstance of aggravation that the robbery took place whilst  the appellant was armed with a knife. During those submissions both counsel referred his Honour extensively to the transcript of the evidence relating to the knife and made
submissions as to what inferences could be drawn from that evidence.

Later, after counsel for the appellant had finished his address to the jury the prosecutor sought to raise the matter of his address to the jury with the trial judge and the following exchange took place:
"His Honour: You were fairly sketchy address. I don't think you ought to get bite of the cherry.
 in	your a second

Prosecutor: Oh well, if that's your Honour's ruling then. Thank you for that.

His Honour: Yes. I think it was a little bit sketchy, Mr Crown. I am going to have to perhaps cover a  lot of areas that I felt that you ought to have covered. That's my own view.

Prosecutor: Is it? Well, thank you for that, your Honour.
His Honour: Yes that's right."

During	the  course  of his Honour's	summing	up his Honour said to the jury:
"Now, there is direct evidence by Lewis of having seen the knife on the table very shortly afterwards, near the hand of the accused.  Now that is not the critical time and the accused is not charged with having a knife at that later time. But that is a circumstance which you may take into account, if you w.tsh, as supporting Lewis' contention that there was a knife used at the time - at the relevant time.

There was a knife on the table, says Lewis, near the accused's hand, and you can draw an inference from that, applying common sense, that that was the same knife that he had shortly before held against Lewis' neck and against the side of his eye. You may not draw that inference, but that is the way in which it's argued, as I see it.

The Crown did not put any of this - as far as I remember - but I have to try to work out for myself what the Crown's case was in that regard, because the case has to be put fairly to you."

Further, during the summing up his Honour referred to the following matter which the prosecutor had not at any time
mentioned during his address to the jury. After reminding the jury of the evidence of Lewis, concerning how Lewis and the appellant went through the park together to make the telephone call, his Honour said:
"As I have said, a question no-one seems to have raised and I certainly don't know the answer to it, is why two people went to make  a phone call at whatever  it was: one o'clock; after midnight. I don't know the answer to that. You may never know the answer to that. Of course, you  may accept Mr Lewis, and say 'the reason  was he didn't want to let me out of his sight.' That's one reason. That's the one Mr Lewis · gives. Is there another reason why both Lewis and - that's the way, if I may suggest, that you look at circumstantial evidence. You - who alright, Mr Lewis' explanation for why he went there was because he thought he was being forced over at knife point, at least. On the other hand,  it could have been that they went for a friendly stroll together through the park to the telephone box. Is that consistent with the evidence or not? Is there some other explanation why they  both went to the phone box in the middle of the night? These are the sorts of things no doubt will exercise your mind when you are evaluating Mr Lewis' evidence."

There is no doubt that this Court has the power to set  aside a verdict of guilty on the ground that there has been a miscarriage of justice in circumstances where, at a very late stage of the trial, any important new issue is raised for the first time by the trial judge during the course of his summing up. For example, in the case of King (1985) 17  A Crim R 184 a majority of the Court of Criminal Appeal of New South Wales set aside a conviction when the trial judge at the instigation of the Crown Prosecutor put to the jury in his summing up what amounted to a change  in the manner of presenting to the jury the approach they had to take in evaluating the entire body of the evidence when determining the guilt of the two accused men involved in  that particular case. The Crown case had up to that time been that King had arranged with one Siemsen for the killing of his wife. Siemsen however decided that he could not proceed further with the plan and a new arrangement was  entered into between King and Siemsen. This new arrangement was to
the effect that Siemsen would enlist the other accused, Matthews, to carry out the actual killing. The Crown case throughout the trial had been that this second plan was put into effect and that it resulted in the death of Mrs King when Matthews shot her at her home.

The alternative case which the Crown Prosecutor asked the trial judge to put to the jury for the first time after the addresses of both counsel had been concluded was that, if the jury were satisfied that King was a party to an agreement that his wife should be killed by some other person and that the agreement did in fact result in the murder of the deceased, whether at the hands of Matthews, Siemsen or indeed any other person, then King was liable to be convicted.

Street CJ said at 187:
"As the judge pointed out in one of the quoted extracts, the accused King and his legal advisers had not been apprised by the Crown that this case was sought to be made out against King on an independent basis, so as to permit a verdict of guilty to be found against King, but not against Matthews, until that late stage of the trial. It is not difficult to envisage that the cross examination by King's counsel at the trial of the witness Siemsen could well have been moulded somewhat differently, had it been part of the Crown case that perhaps Siemsen was the killer. Siemsen's credit was understandably heavily under challenge at the trial and his evidence was of no little significance in supporting the Crown case against each of the two men.

Moreover, apart from this evidentiary aspect, it is not difficult to envisage that counsel for  King may have moulded his concluding address to the jury somewhat differently, had it been necessary for him to pursue the possibility of King's guilt being considered independently  of the guilt of Matthews."

on appeal to the High Court (1986) 21 A Crim R 436, Deane
J,	with	whom	Mason	and	Murphy	JJ	agreed,	said trial	judge		should		have	refused		to	have
 that the put	this
alternative case to the jury. Dawson J, with whom Gibbs CJ, Wilson	and	Brennan	JJ	agreed,	said	(at	442)	that	the
direction given by the trial judge at the behest of the Crown involved "such a change in the course of the trial at such a late stage that inevitably the conviction could not be allowed to stand."

There are a number of reported decisions in England to like effect. In the case of Gregory (1983) 77 er App R 41 at 47 the court of Criminal Appeal said:
" We think it right to say  that  it  is desirable that counsel should be told by the judge, before speeches begin, of any direction which he proposes to give to the jury which would allow of a conviction upon a basis of which no previous indication had been given during the trial up to that point."

See also Falconer-Atlee (1973) 58 er App R  348 at 355-6; R  v White (1987) Crim L R 505 and R v Lunn (1985) Crim L R 797. Further, in R v Christini (1987)  Crim  L  R  504 the Court of Criminal Appeal was dealing with a case where the appellant had been convicted of obtaining property by deception. He had sold a car in which the odometer recorded some 24,000 miles. The purchasers had asked the appellant  if the mileage was genuine. According to the purchasers the appellant assured them that it was. In fact, when he bought the car it had some 60,000 miles recorded on the odometer. On the receipt given to the purchasers by the appellant was written "Sold as seen." Sometime later the purchasers questioned the appellant about the odometer and he told  them that he had not "clocked" it but he had changed it. In evidence, the appellant denied that on the day of the sale anyone had mentioned the odometer reading. During  the course of the evidence the receipt was not referred to and counsel did not mention it in their closing addresses. In his summing up, for the first time and without prior notice to counsel, the trial judge directed the jury that they could infer from the words on the receipt that that was a
representation they could	take note  of as emanating	from
the	appearance
 from
 the	odometer	as
 being	an	accurate
record	of the
 actual
 distance	travelled	by	the car.	The
Court of Criminal Appeal allowed the appeal and quashed the
conviction. The note of the case is to the effect that "judges, if they are to introduce an issue into the summing up which had not been actively canvassed in the course of the trial, should at least give ample warning of their intention so to do to counsel in the absence of the jury before addresses are begun, so that there can be discussion between the judge and counsel as to the rightness of the course to be adopted by the judge and an opportunity given to counsel to deal with the issue in their addresses to the jury" (at 505).

On the other hand, in the case of Evans (1990) 91 er App R 173, the trial judge in his summing up drew attention to discrepancies which existed between the account which the appellant gave to the police and the evidence  of independent witnesses who had observed the progress of his motor car and had given evidence about the movements of the appellant on that afternoon. The court of Appeal said:
"The complaint is that the prosecution were relying on the police interviews and what he had said to the police as being substantially true, whereas the learned judge in his remarks was suggesting by inference to the jury that a good deal of what the defendant had said to the police was of questionable veracity.

We can see no reason why the judge should not invite the jury's attention to  such discrepancies. The judge in directing the jury is not confined to the arguments which  are propounded by the prosecution on the one hand or the defence on the other. Providing the matters with which he deals are matters which have been given in evidence, it is open to him to comment upon them.

It scarcely needs explanation, but if explanation be required, it is this, that the jury have heard all the evidence. They will come to their conclusions upon the facts, whether the prosecution have mentioned or highlighted those facts, or whether the defence have highlighted or mentioned those facts. Consequently there is no reason at all that this Court can see why  in those circumstances the judge should not  make such comment as he thinks fit to the jury, having warned them, as this judge did that any comments that he made with which they did not agree they should disregard entirely. He is not introducing
anything surprise defence."
 fresh	or either		to
 anything	which	comes		as	a the	prosecution		or	to	the


Applying those principles to the present case it is my opinion that there was no element of surprise in any of the matters upon which his Honour drew to the jury's attention. his Honour emphasised in his summing up to the jury, that they were free to disagree with any comments he might make about the facts. Furthermore, the issues of which the appellant complains as not having been mentioned by the prosecutor in his address had been fully canvassed before his Honour by both counsel during the course of the application for a no-case submission. It cannot be said therefore that these matters came as a surprise to the appellant's counsel. Undoubtedly, a prosecutor who makes a brief address takes the risk that the trial judge will make observations which his Honour might properly  make or see the case in a way which the parties did not see as a result of which a miscarriage of justice could occur if no warning is given by the trial judge before the parties have had an opportunity to deal with those matters in their addresses. However, I am satisfied that that is not the case here.

As to the allegation that the trial judge's summing up to the jury was unbalanced, I totally isagree. Indeed, at the end of his summing up counsel for the appellant invited the trial judge to put certain matters to the jury. His Honour did so. On the following morning, before his Honour continued with his summing up to the jury, counsel for the appellant made a substantial submission about the lack of balance in the summing up. In my opinion the submission was without foundation, but nevertheless his Honour concluded with this exchange:
"His Honour: I'11 tell you what I'11 do  Mr Davies. I'11 go over your  address  I've got  notes of your address - would you be happy if I put your address again to the jury?  You'11 get two addresses that way and one of them will be coming from the judge, how about that? I'11 do that for you, there you are. Bring in the jury please.
Prosecutor: Your Honour, can I be heard on that? His Honour: No. I am going to do it.
Prosecutor:	Well, I would	like to object to it your Honour.

His Honour: Alright, is that all you want to do, object?
Prosecutor: Certainly.

His Honour: No, I am going to do it. Bring in the jury, please.
Prosecutor: With respect, your Honour ---

His Honour: Bring in the jury, please. You can appeal if you want to, Mr Crown. I have ruled. You'll just have to sit down. When you are sitting up here, you can do the same thing. Go on, sit down.
Prosecutor: Thank you, your Honour. His Honour: You have had your chance."
His Honour then repeated the substance of the appellant's counsel's address to the jury, at the end of which his Honour again invited counsel for the appellant  if there were any further matters that he wished him to put. Counsel for the appellant asked his Honour to put one other matter to the jury. His Honour did so. At the end of that, his Honour asked counsel for both parties if there was anything else that either wished to be put to the jury and both declined.

As to the allegation that the jury had been sent home to "sleep" on what, up to then, had been an unbalanced summing up, in my opinion there is no substance to this suggestion, which in fact was dispelled when Mr Karczewski for the respondent pointed out that part of the summing up had not been transcribed and was missing from the Appeal Books. Mr Karczewski arranged for the missing portion to be transcribed, and it was handed up in Court. Having  read that part of the summing up it is apparent that this submission has no merit. In my opinion the trial judge's
summing up was more than fair to the appellant and cannot be criticised for any lack of balance.

Finally, as to the absence of any direction to the jury that Detective	Sodoli's evidence was not corroborated,		as that evidence was not disputed by counsel for the appellant during	the	course	of	the		trial,	no	corroboration	was required: see McKinney v The Queen (1990 - 91) 171 CLR 468. Accordingly,		there	is	no	substance	to	this	ground		of appeal.

Was the verdict unsafe and unsatisfactory?
Finally, in relation to the unsafe and unsatisfactory ground, the question for this Court to determine is whether the jury, acting reasonably, must have entertained a reasonable doubt as to the guilt of the accused: see Chamberlain v R [No.2) (1983-84) 153  CLR 521; Morris  v  R (1987) 163 CLR 454; Chidiac v R (1991) 171 CLR 432. In
deciding whether the jury acting reasonably, should have entertained a reasonable doubt, it is the duty of the Appellate Court to make an independent assessment of the evidence both as to its sufficiency and quality: see Chamberlain v R  [No.2)  (supra) at 534; Morris  (supra) at  463, 473, 478-9; Chidiac (supra) at 443, 462. However an Appellate Court is not entitled to substitute its view of the quality of the evidence for the view which the jury was entitled to take: see Chidiac (supra) per Dawson J at 452-3 and per Toohey J at 458.

Applying these principles, and having read and made an independent assessment of the whol of the evidence of the witnesses at the trial, I am unable to conclude that a jury acting reasonably must have entertained a reasonable doubt as to the guilt of the accused. The Crown case, it is true, depended substantially upon the reliability of the witness Lewis. There was nothing inherently improbable in Lewis' story. The fact that the taxi driver did not observe the knife or Lewis with his arms wrapped around  the pole back at the flat, and to some extent contradicted Lewis'
""    evidence relating to who went into the flat to retrieve    some bags is not sufficient in my opinion to undermine any confidence that this Court may have in the ultimate finding of the jury. The fact that Lewis was drunk and could not recall certain events at all, has to be balanced against Lewis' concession that he actually  saw the knife on only one occasion, whereas, if he had wished to lie about that, it would have been easy for him to have done so. The jury were also entitled to take into account the threats made to Chandler, the taxi driver, and the fact that the police recovered from the accused and from the motel, when the accused was at the motel, the precise number of $50 notes which   Lewis   claimed   to   have   lost.   Added   to    those   matters were the circumstances of the retrieval of the knife, and the differing accounts, one put by the accused through his counsel to Lewis and the other given by Sodoli in evidence, as to how the appellant came by the money. The only other grounds upon which the verdict could have been  attacked have already been disposed of and they are neither individually or collectively sufficient to lead me to conclude that the jury, acttng reasonably, should have entertained a reasonable doubt as to the appellant's guilt or that there was a significant possibility that  an innocent person has been convicted because the evidence did not establish guilt to the requisite standard of proof.

In conclusion, I would grant leave to appeal but I would dismiss the appeal.

