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IN THE SUPREME COURT
OF THE NORTHERN TERRITORY OF AUSTRALIA
No. sec 56 of 1989
BETWEEN:


THE QUEEN AND:
PHILLIP AN'I"HONY ELLA




COR?;.M:	KEAR..'IEY J. 



RULING ON NO CASE SUBMISSION
(Delivered 10 July 1990)




The ruling

On 13 June 1990, at the conclusion of the evidence adduced by the Crown, Mr Rogerson submitted that the accused had no case to answer in relation to Count 1, the charge of robbery with aggravating circumstances.	In the alternative, he asked that the jury now be given a Prasad direction. The submission was argued on 13 and 14 June.		I ruled on 14 June as follows (transcript, p.991):-

"I now rule on the submissions made by Mr Rogerson. At the close of the Crown case, Mr Rogerson submitted that the accused had no case to answer.
He also submitted in the alternative that the state of the evidence was such that it was appropriate
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that I now tell the jury that it was open to them to say, if they so wished, that they had heard insufficient to justify a conviction and that they were entitled if they wished now to bring in a verdict of not guilty without hearing any more.

I've heard argument, indeed for several hours, on this matter from both Mr Rogerson and Mr Murphy and have been referred to a number of authorities. I now rule upon the submissions made.	I will not state the reasons for these rulings at this stage.

I do not accept the submission that the accused has  no case to answer in the strict sense.

I decline to exercise any discretion to inform the jury that they may now return a verdict of not guilty.
In effect therefore I reject Mr Rogerson's submissions at this stage."
On 25 June the jury returned a verdict of guilty on Count 1.	On 26 June the prisoner was sentenced.
Mr Rogerson then asked that I state in writing the reasons for rejecting the submission of no case to answer.	I now do so.
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The law applicable


	General


It is a feature of criminal trial practice that a trial judge will not permit the case to go to the jury for decision, unless he considers that there is evidence on
which a reasonable jury could convict.	This reflects the presumption of innocence in Code
 practice
	and the

consequential evidential burden on the Crown.	An application by the defence that the case not be left to the jury to decide is commonly made at the close of the Crown case, before the accused indicates in accordance with Code
s.362 whether he intends to adduce evidence in his defence. The application is commonly called a submission of "no case to answer"; more _accurately, it is an application for a directed verdict.

It is clear from May v O'Sullivan (1955) 92 CLR 654 that if at the close of the evidence adduced by the Crown there  is insufficient evidence upon which a reasonable jury
could be satisfied of the accused's guilt, the case should  at that time be taken away from decision by the jury.	That is to say, a submission that the accused had at that time no case to answer should then be upheld, and the jury directed that as a matter of law they should immediately return a verdict of not guilty.	In May v O'Sullivan (supra) at p.658 the High Court in effect formulated the question to be decided by the judge on a "no case to answer" submission,  and distinguished  it from the ultimate question for the jury, viz:-

"When, at the close of the case for the prosecution, a submission is made that there is "no case to answer", the question to be decided [by the judge] is not whether on the evidence as it stands the defendant ought to be convicted, but whether on
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the evidence as it stands he could lawfully be convicted.	This is really  a question of law - the question to be decided in the end by the tribunal [that is, after all the evidence is in] is whether, on the whole of the evidence before it, it is satisfied beyond reasonable doubt that the
defendant is guilty.	This is a question of fact." (emphasis in original)

I note that it is implicit in this formulation  that the basis of a "no case" submission is that there is at that  time insufficient evidence to establish at least one of the elements of the offence upon which the prosecution hears the evidential onus of proof; see the general analysis in the article by D. Just "Applications for a no-case or precipitated acquittal" in (1986) 60 Law Inst.J. 922.

In its formulation in Mav v O'Sullivan (supra) the High Court did not expressly state that the "reasonable doubt" standard applied at the "no case" stage, but that standard is implicit in a question frfu ed in terms of whether an accused "could lawfully be convicted." In an article by the late Mr Justice Glass entitled "The Insufficiency of Evidence to Raise a Case to Answer" in (1981) 55 ALJ 842, his Honour said at p.847:-

"Ex hypothesi, no person can lawfully be convicted [as stated in May v O'Sullivan (supra)] unless his guilt is established beyond a reasonable doubt.
These pronouncements [in May v O'Sullivan (supra) and in Practice Note (1962) l All E.R. 448] imply a
conclusion that there is no case to answer unless the evidence adduced by the prosecution is capable of bringing satisfaction beyond reasonable doubt to the minds of a reasonable jury." (emphasis mine)
The law in the United States appears to be similar.
There the reasonable doubt standard constitutionally applies to the jury decision following trial, by the application of the "due process of law" clause of the Fourteenth Amendment; see In re Winship (1970) 397 U.S. 364; 25 L. Ed. 2d 368.
That is to say, there must be evidence sufficient to
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convince a rational trier of fact beyond a reasonable doubt of the existence of every element of the offence.	In habeas corpus proceedings arising from a claim that a person has been convicted upon insufficient evidence, a federal court must consider whether the evidence, viewed in the  light most favourable to the prosecution, was sufficient to justify any rational trier of the facts to find guilt beyond a reasonable doubt, and should not restrict its enquiry to whether there is any evidence to support the conviction; see Jackson v Virginia (1979) 443 U.S. 307; 61 L.Ed.2d 560.	The same approach must apply to a motion for judgrnent of acquittal.

Mr Rogerson relied on Wentworth v Roaers (1984) 2 NSWLR 422, which dealt with the various duties of a magistrate in New South Wales in committal proceedings.	The Justices Act 1902, s.41(2) provided that when all the evidence for the prosecution had been given, the magistrate was required to
discharge the defendant if he considered that that evidence "is not sufficient to warrant the defendant being put on his trial for an indictable offence"; however if he considered that •a prima facie case has been made out", he was to
proceed to hear any    evidence adduced by the defendant.	The
Court of Appeal held that under s.41(2) the magistrate is required to rule upon the sufficiency of the evidence to establish a prima facie case; such a case is established if, in his opinion, there is evidence which, if believed by a reasonable jury, is capable of establishing all the ingredients of the charge beyond reasonable doubt.	At
p.429 Glass JA in a classical statement of the law applicable mutatis mutandis to the function of a judge on a "no case" submission in a jury trial, said:-

"The powers of the magistrate at the close of evidence for the prosecution are not open to doubt: s.41(2).	He is required to rule upon the sufficiency of the evidence.	Accordingly he must disregard any evidence favouring the defendant and
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have regard only to that evidence which favours the prosecution: R v Rothery (1925) 25 SR (NSW) 451 at 461; 42 WN 141.		It is not his function  to weigh the evidence or assess its acceptability whether in relation to the character of the evidence itself or the credibility of the witnesses who gave it.	He is required to assume that it is accepted without reservation by a jury: Jayasena v The Queen [1970) AC 618 at 624.	Upon that assumption  he asks himself whether a jury accepting all the  prosecution evidence could lawfully convict the defendant, May v O'Sullivan (1955) 92 CLR 654 at 658, ie could acting reasonably be satisfied of the defendant's guilt beyond reasonable doubt.	Another formulation of the question is whether the evidence adduced by the prosecution is capable of producing satisfaction beyond  reasonable doubt in the minds of a reasonable jury."


It is a corollary that the judge is not entitled to consider inconsistencies in the evidence of the same witness, or the fact that the evidence of one Crown witness conflicts with the evidence of another.

	The sufficiency of the evidence to raise a case to answer


The question on a "no case" submission is thus one of the sufficiency of evidence; in answering it the judge is in effect controlling and determining the proper province for decision-making by the jury in the trial.	The answer is clear where the judge is satisfied that there is no evidence at all of one of the elements of the offence charged; the jury will be directed to return a verdict of not guilty.
What is the position where there is some evidence of every element? In Haw Tua Tau v Public Prosecutor (1982) AC 136 at p.151, the Privy Council said:-

"It is well established that in a jury trial at the conclusion of the prosecution's case it is the judge's function to decide for himself whether the evidence has been adduced which, if it were to be accepted by the jury as accurate, would establish each essential element in the alleged offence; for
file_8.png









what are the essential elements in any criminal offence is a question of law.	If there is no evidence (or only evidence that is so inherently incredible that no reasonable  person could accept it as being true) to prove any one or more of those essential elements, it is the judge's duty to  direct an acquittal, for it is only upon evidence that juries are entitled to convict; but, if there is	evidence, the judge must let the case go  on. - - - As decider of law, the judge must  consider whether there is some evidence (not inherently incredible) which, if he were to accept it as accurate, would establish each essential element in the alleged offence."		(emphasis in original).

It would appear that "would establish" in the penultimate line should be construed as "is capable of establishing",
where a jury is the decider of fact.
 In Haw Tua Tau the
Privy Council assimilated a case where the only evidence of an element was "inherently incredible" to the case where there was no evidence at all of the element.	The rationale clearly is that in neither case is the evidence capable of proving the element beyond a reasonable doubt; and so in  each case the jury would be directed to acquit.	However, if there is "some evidence" of each element, of sufficient quality that, if accepted, it could establish each element beyond reasonable doubt, the Privy Council's view is that  the "no case" submission must fail; this implies some assessment of the quality of the evidence.

Lord Lane CJ in R v Galbraith (1981) 2 All E.R. 1060 at p.1062 had earlier dealt in more detail with the question of the quality of the evidence required, as follows:-

"How then should the judge approach a submission of 'no case'?	(1) If there is no evidence that the crime alleged has been committed by the defendant, there is no difficulty.	The judge will of course stop the case.	(2)	The difficulty arises where there is some evidence but it is of a tenuous character, for example because of inherent weakness or vagueness or because it is inconsistent with other evidence.		(a)		Where the judge comes to the conclusion that the Crown's evidence, taken at its
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highest, is such that a jury properly directed could not properly convict on it, it is his duty, on a submission being made, to stop the case.	(b) Where however the Crown's evidence is such that its strength or weakness depends on the view to be taken of a witness's reliability, or other matters which are generally speaking within the province of the jury and where on one possible view of the facts there is evidence on which a jury could properly come to the conclusion that the defendant is guilty, then the judge should allow the matter to be tried by the jury. -

There will of course, as always in this branch of the law, be borderline cases.	They can safely
be left to the discretion of the judge." {emphasis mine)

In my opinion this is as far as the question can be meaningfully analysed.	It seems clear that if there is some evidence of a	element, but, adopting the approach to assessing that evidence indicated by Glass JA in
Wentworth V Rocers (supra) at pp.6-7 above, the judge
::onsiders that its quality is so poor - of such "tenuous
character", in the language of Galbraith {supra) -	that it is incapable of producing satisfaction beyond reasonable doubt in the minds of a reasonable jury as to that element, a "no case" submission must be upheld.	The assessment of the quality of the evidence necessarily involves the judge in some weighing of the evidence; that should be kept to a minimum, as the weighing of evidence is properly "within the province of the jury".	Accordingly, it is only where the evidence of at least one element is clearly of a very tenuous character that the case should be taken from the jury.

	Where the Crown case rests essentially on circumstantial evidence.


In Martin v Osborne (1936) 55 C.L.R. 367 at p.375, dealing generally with proof of guilt by way of circumstantial evidence, Dixon J said:
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"If an issue is to be proved by circumstantial evidence, facts subsidiary to or connected with the main fact must be established from which the conclusion  follows as a rational inference.	In the inculpation of an accused person the evidentiary circumstances must bear no other reasonable explanation.	This means that, according to the common course of human affairs, the degree of probability that the occurrence of the fact proved would be accompanied by the occurrence of the fact to be proved is so high that the contrary cannot reasonably be supposed.	The circumstances which may be taken into account in this process of reasoning includes all facts and matters which form consistent parts or ingredients of the transaction itself or explain and make intelligible the course of conduct pursued - - - the class of acts and occurrence that may be considered includes circumstances whose relation to the fact in issue consists in the probability or increased probability, judged rationally upon common experience, that they would not be found unless the fact to be proved also existed."

There is no difference in principle between cases where the evidence adduced by the Crown is direct and cases in which it is essentially circumstantial, when considering a "no case" submission; see generally Plomp v The Queen (1963)
110 CLR 234 at pp.245-6, per Menzies J.	In both types of case the ultimate question on a "no case" submission remains in the words of Glass JA in Wentworth v Roaers (supra) at
p.7 above "whether the evidence adduced by the prosecution  is capable of producing satisfaction [of guilt] beyond reasonable doubt in the minds of a reasonable jury". Nevertheless, the question to be answered by the judge on a "no case" submission may be framed differently where the Crown case is essentially based on circumstantial evidence, for the same reason that a judge may frame his direction to the jury on reasonable doubt differently, when sUITLt ing up in such a case; as to the latter, see Grant v The Queen (1975)
11 ALR 503; R v Faraj	(1980) 3 A Crim R 110 at p.116, per Burt CJ; and R v Ketchup (1982) Qd. R 732 at pp.735-7 per Thomas J.	The alternative formulation of the summing-up, in its classic wording, is in the direction given to the
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jury by Alderson Bin	In re Hodge 2 Lewin c.c. 227 at p.228;
168 ER 1136 at p.1137, where "the case was made up of circumstances entirely", viz ·-

	- - that, before they could find the prisoner guilty they must be satisfied, 'not only that those circumstances were consistent with his having committed the act, but they must alsobe satisfied that the facts were such as to be inconsistent with any other rational conclusion than that the  prisoner was the quilty person'" (emphasis mine)

Or, as Griffiths CJ put it in Peacock v The King (1911) 13 CLR 619 at p.634:

"The rule is sometimes stated that the  circumstances must be such as to be inconsistent with any reasonable hypothesis other than the guilt of the accused."

This difference in the form of the question stems from the difference between the nature of direct evidence (a statement by a witness that he perceived the fact in issue) and circumstantial evidence (a statement  by a witness that he perceived facts from the existence of which the jury may infer the existence of the fact in issue).	Direct evidence, if the witness is believed, establishes the fact in issue without the need for any inference.	The nature of proof by circumstantial evidence means that, if the witness is believed, a further question arises whether the fact in  issue is established by inference from the circumstantial facts established by the witness.

Thus it is that on a "no case" submission, a Crown case based essentially on circumstantial evidence involves two questions.	First, whether there is evidence capable of establishing the existence of the circumstantial facts beyond reasonable doubt; as to this standard see  Chamberlain v The Queen (No.2) (1983) 153 CLR 521 at pp.534-6, per Gibbs CJ and Mason J, and at p.599 per  Brennan J.	Second, if so, whether those circumstantial
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facts, so established, are collectively capable, either by a process of unavoidable logical deduction or by a process of rational inference of fact, of producing satisfaction
beyond reasonable doubt in the minds of a reasonable jury of the existence of the facts in issue.	Or, alternatively expressed, whether those circumstantial facts so established are capable by the process mentioned of producing satisfaction in the minds of a reasonable jury that the
collective existence of those facts is inconsistent with any reasonable hypothesis other than the existence of the facts in issue. As Mr Just points out in his article (supra) at p.924, this inference will be held incapable of being drawn from proved circumstantial facts, on a "no case" submission


"	- if the court is persuaded that according to "the common course of human affairs" (Martin v Osborne), (supra) it would be "fanciful" (Attorney-General's Reference (No.l of 1983), (supra) "absurd" (ibid), "mere conjecture"
(Peacock v The King (1911) 13 CLR 619 at p.681, per O'Connor J; Barca v The Queen (1975) 133 CLR 82), "speculation" (R v Thomas and Baxter, C.C.A. (Vic), unreported, 14 May 1980), "guesswork" (ibid) or "mere suspicion" (R v Attar (1956) Crim.L.R. 289)  to suppose that the occurrence  of the circumstantial facts would accompany the [relevant fact in issue]".
In Bilick and Starke (1984) 11 A Crim R. 452 King CJ spelled out the question posed on a "no case" submission in a case of circumstantial evidence, in very clear terms, at p.467:-

"The case against the appellant Starke was circumstantial in character.	The same test is to be applied to deciding a submission of no case to answer in a case depending upon circumstantial evidence as in a case depending upon direct evidence, although the manner of its application will be different.		The question to be answered by the trial judge is whether there is evidence with respect to every element of the offence charged which, if accepted, could prove that element beyond reasonable doubt.	Where there is direct evidence
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of the actus reus and that evidence is capable of supporting an inference of mens rea, there is a case to answer except in the extreme case, as perhaps of testimony which is manifestly
self-contradictory or the product of a disordered mind, envisaged  by the Privy Council [in Haw Tua Tau v Public Prosecutor (supra)] in which the  direct "evidence" is so incredible as to amount to no evidence.	Where the case is a circumstantial or partly circumstantial case and therefore depends on inferences, the question may be expanded so that it becomes:	On the assumption that all the evidence of primary fact considered  at its strongest from the point of view of the case for the prosecution  is accurate, and on the further assumption that all inferences most favourable to the prosecution which are reasonably open, are drawn, is the evidence capable of producing in the mind of a reasonable person satisfaction,  beyond reasonable doubt, of the guilt of the accused?	That, as it seems to me, was the question which the learned trial judge was required to answer in deciding on the submission of no case to answer." (emphasis mine)
I respectfully agree.
Glass JA in the article at (1981) 55 ALJ 842 previously cited posed the question for the judge deciding whether there is a case to answer where the Crown case is based on circumstantial evidence, in terms of the alternative Peacock formulation (at p.853):-

"Is the prosecution evidence by means of primary proof and secondary implication capable of proving circumstances of such a character that a reasonable jury.could think that every reasonable hypothesis except the guilt of the accused is excluded?" (emphasis mine)
PlomP v The Queen (supra) was a case where the jury had convicted on evidence which was wholly circumstantial; the question before the High Court on an application for special leave to appeal was whether that evidence was sufficient to support the jury verdict.	On this ground of appeal - that the jury's verdict was against the evidence or perverse -  the question is the same as the question on a "no case" submission, although the evidence under consideration on
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appeal is the whole of the evidence in the case. Menzies J said:-
 At p.247


"It follows that the question now is not whether this Court thinks that the only rational hypothesis open upon the evidence was that the applicant drowned his wife.	It is rather whether this Court thinks that upon the evidence it was open to the
.i!:!fy to be satisfied beyond reasonable doubt that
the death of the deceased was not accidental but was the work of the applicant." (emphasis mine)
The question posed by Glass JA above accords in effect with the question posed in Plomp v The Queen (supra) and Bilick (supra), though the question is framed by Glass JA and in Bilick (supra) in terms which focusses attention on the inferential nature of circumstantial evidence.

The Full Court of the Supreme Court of Victoria expressed the same test in a circilll'.stantial case in a negative way (as a result of the form in which certain questions were framed for its consideration) in
Attorney-General's Reference (No.1 of 1983) (1983) 2 VR 410. It held that a trial judge is neither bound nor entitled to direct the jury to acquit if at the close of the Crown case
(a) he thinks that a reasonable hypothesis consistent with the innocence of the accused is capable of being inferred from the evidence, or (b) inferences of fact could be properly drawn which were consistent with the innocence of the accused and other inferences of fact could equally properly be.cir ; which-w re consistent with the guilt of the accused.

The Full Court explained its approach at p.415 ·-


"The question whether the Crown has ultimately excluded every reasonable hypothesis  consistent with innocence is a question of fact for the jury and therefore, if the Crown has led evidence upon which the accused could be convicted, a trial judge should not rule that there is no case to answer or
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( d)
 direct the jury to acquit simply because he thinks that there could be formulated a reasonable hypothesis consistent with the innocence of the accused which the Crown has failed to exclude."
"Unsafeness" of conviction not a basis for a "no case" submission

In fairly recent times in certain States of Australia and in England the "unsafeness" of a conviction on the Crown evidence was treated as a separate basis for a "no case" submission; see the article by Miller and Black "Application for Directed Acquittal at the Close of the Prosecution Case on the "Unsafe and Unsatisfactory Ground" (1985) 1 Aust. Bar Rev. 239 at pp.244-9.	As to this ground the Full Court in Attorney-General's Reference (No.1 of 1983) (supra) obser,:ed at p.417 :-

"When a trial judge is considering at the close of the Crown case whether there is a case to answer, he should not be concerned whether a verdict of guilty based upon such evidence might be set aside by an appellate court as unsafe.	He should only consider whether there is evidence upon which the accused could lawfully be convicted.	If there is not, he should then "take the case away from the jury" or more accurately, direct the jury that there is no evidence upon which they could convict and that accordingly it is their duty to acquit.
Where, however, there is evidence upon which the accused could lawfully be convicted, the trial judge should so rule notwithstanding that he may think that a verdict based upon such evidence would be unsafe."

The decision of the Court of Criminal Appeal in New South Wales in R V R (1989) 18 NSWLR 74, where the authorities are reviewed, is to the same effect.	The common law in Australia on this aspect may now, I think, be taken to be settled, as it is in England.	That is, there is a distinction between the question of fact to be decided by a Court of Criminal Appeal after undertaking an independent examination in considering on appeal whether a conviction is "unsafe or unsatisfactory" - which is in effect the ground
file_19.bin

 file_20.bin









provided by the "unreasonable or cannot be supported" ground in Code s.411(1) - and the question of law to be decided  by a trial judge on a "no case" submission.	Unsafeness of a conviction is not a basis for a "no case" submission.	The sole question on a "no case" submission is whether there is sufficient evidence on which the accused could lawfully be
convicted.		A verdict may be unsafe notwithstanding there was evidence sufficient to entitle a jury to convict; see Morris v The Queen (1987) 163 CLR 454, at pp.461-2, per Mason CJ.	The rejection of the unsafeness basis indicates that the judge's examination of the quality of the evidence does not go beyond a general assessment to see if it should be regarded, at best, as excessively tenuous.	If, in the course of that examination he considers that the evidence, while not so poor in quality as to be excessively tenuous, is nevertheless very unsatisfactory, he may, in his discretion, decide to give the jury a Prasad direction; to that I next turn.

(d) The Prasad direction

Mr Rogerson submitted that if his submission that the accused had no case to answer was rejected, the jury should nevertheless  be given "a Prasad direction at the close of the Crown case."	This terminology stems from R v Prasad (1979) 23 SASR 161; in that case the Full Court of the Supreme Court of South Australia held that where there was a case to answer on evidence which was conflicting or unsatisfactory, the trial judge could invite the jury to bring in a verdict of not guilty.	King CJ said at p.163:-

"If there is no evidence which would justify a conviction then, as a matter of law, there must be an acquittal.	That decision is for the judge and the jury must accept and act on his direction on that question of law.	If, however, there is evidence which is capable in law of supporting a conviction, a direction to the jury to acquit would be an attempt to take from them part of their
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function to adjudicate upon the facts.	That, as it seems to me, would be contrary	D law.

It is, of course, open to the jury at any time after the close of the case for the prosecution to inform the judge that the evidence which they have heard is insufficient to justify a conviction and to bring in a verdict of not guilty without hearing more.	It is within the discretion of the judge to inform the jury of this right, and if he decides to do so he usually tells them at the close of the case for the prosecution that they may do so then or at any later stage of  the proceedings: Archbold, Criminal Pleading and Practice 39th ed. (1976) p.332.	He may undoubtedly, if he sees fit, advise them to stop the case and bring in a verdict of not guilty.		But a verdict by direction is quite another matter.		Where there is evidence which, if accepted, is capable in law of proving the charge, a direction to bring in a verdict of not guilty would be, in my view, a usurpation of the rights  and the function of the jury."

I respectfully agree.

The reference to a Prasad "direction" is slightly misleading; it carries the connotation that in this situation the jury can be directed in manner akin to a directed verdict when a "no case" submission is upheld.	It may more accurately be termed  a Prasad invitation or recorn, endation.	Sangster J carefully observed the proper decision-making role of the jury even in the case of a directed verdict, when addressing the jury in R v Papps (1972) 4 SASR 319 at pp.330-1 :-

"I have come to the conclusion that no reasonable jury, properly directed by a Judge, could fail to feel a real and substantial doubt as to [the existence of an element of the offence charged].

I therefore have decided to direct you to acquit those three accused and if you accept my direction on that, I will consider whether or not we should then proceed against the remaining accused person on his own.	But that is a separate ouestion with which I am   not now concerned.	When
i say I direct you to acquit, those are the usual
words, the effect of them however is this, I advise
you to acquit; because I have no power to tell you
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what you will do and I can only advise you how I think you should act and it is not really unusual for a Judge to direct a jury to acquit at the end of the Crown case if the evidence has taken a turn in a particular direction.	It would be extremely unusual, in fact I do not know of any case in South Australia, where the jury has refused to follow such a direction from the Judge.	But I do not want to take your verdict of acquittal without telling you it must be your verdict; I have no power to force your hand, and you have the power to reject the advice."

Even less, of course, can the hand of the jury be forced when a Prasad direction is given; see, for example, Raspor v The Queen (1958) 99 CLR 346, where the jury declined an invitation to stop the case and acquit.

In R v Pahuja (1987) 49 SASR 191, an indecent assault case, the trial judge had given the jury a Prasad direction at the request of the defence, and the jury decided that the case should p=oceed.	On appeal, King CJ said at p.201:-

"The undoubted right of a trial judge to inform the jury of its power	D	bring in a verdict of not guilty at any time after the conclusion of the case for the prosecution, should be used sparingly and only when the judge is of opinion that the evidence for the prosecution, although capable in law of supporting a conviction,  is insufficiently cogent to justify a verdict of guilty.	Even in such a case, the judge should bear in mind that the evidence called by the defence mioht strenqthen the prosecution's case.		The decision as to whether to inform the jury of its power must be made by the trial judge in the light of his assessment of the case and it would not be helpful to offer general advice as to the circumstances in which it would be proper to adopt that course.	These observations, however, can be made.		The fact that apparently credible evidence given by an alleged victim in a
sexual case is uncorroborated is not of itself sufficient reason for taking that course of action. The judge should not interrupt the trial for detailed argument as to whether he should do so.
He should do so as a matter of course or not at all.	There should be nothing in the nature of a pre-trial summing up.	If the jury cannot properly reach a decision at that stage on the law as explained in the opening, perhaps clarified by a
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concise correction or explanation if necessary, it is better not to embark upon the course of action at all.	A partial summing up at that stage of the trial is a serious departure from the due course of trial and is to be avoided." (emphasis mine)
I respectfully agree with these observations.	Cox J said at
p.218 :-


"There are two things that I would say about the procedure that was followed in this case.	First, any Prasad direction should be put to the jury quite simply and shortly.	It is not the occasion for any more than a passing glance at the law and a brief reference to whatever feature of the evidence it is that has led the trial judge to give the direction - usually some serious weakness in the Crown case that has emerged during its presentation
- - - Secondly, it seems to me that this was cot a proper case for a Prasad direction at all.	The typical occasion for it in a sexual case will be the discrediting of the complainant in the witness box - admitted lies or plain contradiction or vacillations - or important contradictions with other Crown witnesses.	No doubt there may be other occasions for its use as well, but they are the obvious ones."

The submissions bv the accused


(a) General

In summary, Mr Rogerson's submissions appeared to be as follows.

First, Mr Kirk's evidence, if accepted in toto, does not prove every element of the offence of robbery.

Second, his evidence should not be accepted.	In that event the Crown case rests on the accused's admissions in his statements to the police on 22 December 1988; I interpose that I accept that that would be so.	Those admissions are not capable of being accepted as reliable and trustworthy beyond reasonable doubt, with the result that there is then no sufficient evidential basis upon which Count 1 could be left to the jury.
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Third, if the accused's admissions in his statements on
22 December 1988 are capable of being accepted as reliable and trustworthy, the contents of those admissions (which ex hypothesi would then constitute the whole of the Crown case against the accused) constitute circumstantial evidence, and the application to the circumstances of this case of the law applicable when a case is based wholly on circumstantial evidence means that there is insufficient evidence for
Count 1 to be left to the jury.

[His Honour then discussed and rejected these submissions and concluded:]

These are the reasons for the ruling of 14 June in which the accused's submission at the close of the Crown case that he had no case to answer was rejected, and his application that a Prasad direction be given to the jury was refused.
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CORAM:	KEARNEY J.



REASONS FOR THE RULING ON NO CASE SUBMISSION
(Delivered 10 July 1990)




The ruling

On 13 June 1990, at the conclusion of the evidence adduced by the Crown, Mr Rogerson submitted that the accused had no case to answer in relation to Count 1, the charge of robbery with aggravating circumstances.	In the alternative, he asked that the jury now be given a Prasad direction. The submission was argued on 13 and 14 June.		I ruled on 14 June as follows (transcript, p.991):-

"I now rule on the submissions made by Mr Rogerson. At the close of the Crown case, Mr Rogerson submitted that the accused had no case to answer.
He also submitted in the alternative that the state of the evidence was such that it was appropriate
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that I now tell the jury that it was open to them to say, if they so wished, that they had heard insufficient to justify a conviction and that they were entitled if they wished now to bring in a verdict of not guilty without hearing any more.

I've heard argument, indeed for several hours, on this matter from both Mr Rogerson and Mr Murphy and have been referred to a number of authorities. I now rule upon the submissions made.	I will not state the reasons for these rulings at this stage.
I do not accept the submission that the accused has no case to answer in the strict sense.
I decline to exercise any discretion to inform the jury that they may now return a verdict of not guilty.
In effect therefore I reject Mr Rogerson's submissions at this stage."

On 25 June the jury returned a verdict of guilty on Count 1.	On 26 June the prisoner was sentenced.
Mr Rogerson then asked that I state in writing the reasons for rejecting the submission of no case to answer.	I now do so.
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The law applicable

	General


It is a feature of criminal trial practice that a trial judge will not permit the case to go to the jury for decision, unless he considers that there is evidence on which a reasonable jury could convict.	This practice reflects the presumption of innocence in Code s.5 and the consequential evidential burden on the Crown.	An application by the defence that the case not be left to the jury to decide is commonly made at the close of the Crown case, before the accused indicates in accordance with Code
s.362 whether he intends to adduce evidence in his defence. The application is commonly called a submission of "no case to answer"; more accurately, it is an application for a directed verdict.

It is clear from May v O'Sullivan (1955) 92 CLR 654 that if at the close of the evidence adduced by the Crown there  is insufficient evidence upon which a reasonable jury
could be satisfied of the accused's guilt, the case should  at that time be taken away from decision by the jury.	That is to say, a submission that the accused had at that time no case to answer should then be upheld, and the jury directed that as a matter of law they should immediately return a verdict of not guilty.	In May v O'Sullivan (supra) at p.658 the High Court in effect formulated the question to be decided by the judge on a "no case to answer" submission,  and distinguished  it from the ultimate question for the jury, viz:-

"When, at the close of the case for the prosecution, a submission is made that there is "no case to answer", the question to be decided [by the judge] is not whether on the evidence as it stands the defendant ought to be convicted, but whether on
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the evidence as it stands he could lawfully be convicted.	This is really  a question of law - the question to be decided in the end by the tribunal [that is, after all the evidence is in] is
whether, on the whole of the evidence before it, it is satisfied beyond reasonable doubt that the defendant is guilty.	This is a question of fact." (emphasis in original)

I note that it is implicit in this formulation  that the basis of a "no case" submission is that there is at that  time insufficient evidence to establish at least one of the elements of the offence upon which the prosecution hears the evidential onus of proof; see the general analysis in the article by D. Just "Applications for a no-case or precipitated acquittal" in (1986) 60 L.I.J. 922.

In its formulation in Mav v O'Sullivan (supra) the High Court did not expressly state that the "reasonable doubt" standard applied at the "no case" stage, but that standard is implicit in a question framed in terms of whether an accused "could lawfully be convicted." In an article by the late Mr Justice Glass entitled "The Insufficiency of Evidence to Raise a Case to Answer" in (1981) 55 ALJ 842, his Honour said at p.847:-

"Ex hypothesi, no person can lawfully be convicted [as stated in May v O'Sullivan (supra)] unless his guilt is established beyond a reasonable doubt.
These pronouncements [in May v O'Sullivan (supra) and in Practice Note (1962) 1 All E.R. 448] imply a conclusion that there is no case to answer unless the evidence adduced by the prosecution is
capable of bringing satisfaction beyond reasonable doubt to the minds of a reasonable jury." (emphasis mine)
The law in the United States appears to be similar.
There the reasonable doubt standard constitutionally applies to the jury decision following trial, by the application of the "due process of law" clause of the Fourteenth Amendment; see In re Winship (1970) 397 U.S. 364; 25 L. Ed. 2d 368.
That is to say, there must be evidence sufficient to
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convince a rational trier of fact beyond a reasonable doubt of the existence of every element of the offence.	In habeas corpus proceedings arising from a claim that a person has been convicted upon insufficient evidence, a federal court must consider whether the evidence, viewed in the  light most favourable to the prosecution, was sufficient to justify any rational trier of the facts to find guilt beyond a reasonable doubt, and should not restrict its enquiry to whether there is any evidence to support the conviction; see Jackson v Virginia (1979) 443 U.S. 307; 61 L.Ed.2d 560.	The
same approach must apply to a motion for judgment of acquittal.

Mr Rogerson relied on Wentworth v Rogers (1984) 2 NSWLR 422, which dealt with the various duties of a magistrate in New South Wales in committal proceedings.	The Justices Act 1902, s.41(2) provided that when all the evidence for the prosecution had been given, the magistrate_was required to discharge the defendant if he considered that that evidence "is not sufficient to warrant the defendant being put on his trial for an indictable offence"; however if he considered that "a prima facie case has been made out n'		he was to
proceed   to hear any evidence adduced by the defendant.	The
Court of Appeal held that under s.41(2) the magistrate is required to rule upon the sufficiency of the evidence to establish a prima facie case; such a case is established in his opinion, there is evidence which, if believed by a reasonable jury, is capable of establishing all the ingredients of the charge beyond reasonable doubt.	At
p.429 Glass JA in a classical statement of the law applicable mutatis mutandis to the function of a judge on a "no case" submission in a jury trial, said:-

"The powers of the magistrate at the close of evidence for the prosecution are not open to doubt: s.41(2).	He is required to rule upon the sufficiency of the evidence.	Accordingly he must disregard any evidence favouring the defendant and
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have regard only to that evidence which favours the prosecution: R v Rothery (1925) 25 SR (NSW) 451 at 461; 42 WN 141.		It is not his function to weigh  the evidence or assess its acceptability whether in relation to the character of the evidence itself or the credibility of the witnesses who gave it.	He is required to assume that it is accepted without reservation by a jury: Jayasena v The Queen [1970] AC 618 at 624.	Upon that assumption  he asks himself whether a jury accepting  all the prosecution evidence could lawfully convict the defendant, May v O'Sullivan (1955) 92 CLR 654 at 658, ie could acting reasonably be satisfied of the defendant's guilt beyond reasonable doubt.	Another formulation of the question is whether the evidence adduced by the prosecution is capable of producing satisfaction beyond reasonable  doubt in the minds of a reasonable jury."


!t is a corollary that the judge is not entitled to consider inconsistencies in the evidence of the same witness, or the fact that the evidence of one Crown witness conflicts with the evidence of another.

	The sufficiency of the evidence to raise a case to

answer

The question on a "no case" submission  is thus one of the sufficiency of evidence; in answering it the judge is in effect controlling and determining the proper province for decision-making by the jury in the trial.	The answer is clear where the judge is satisfied that there is no evidenbe at all of one of the elements of the offence charged; the jury will be directed to return a verdict of not guilty.
What is the position where there is some evidence of every element? In Haw Tua Tau v Public Prosecutor (1982) AC 136 at p.151, the Privy Council said:-

"It is well established that in a jury trial at the conclusion of the prosecution's case it is the judge's function to decide for himself whether the evidence has been adduced which, if it were to be accepted by the jury as accurate, would establish each essential element in the alleged offence; for
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what are the essential elements in any criminal offence is a question of law.	If there is no evidence (or only evidence that is so inherently incredible that no reasonable  person could accept it as being true) to prove any one or more of those essential elements, it is the judge's duty to  direct an acquittal, for it is only upon evidence that juries are entitled to convict; but, if there is some evidence, the judge must let the case go  on. - - - As decider of law, the judge must  consider whether there is some evidence (not inherently incredible) which, if he were to accept it as accurate, would establish each essential
element in the alleged offence."	(emphasis in original).

It would appear that "would establish" in the penultimate line should be construed as "is capable of establishing",
where a jury is the decider of fact.
 In Haw Tua Tau the
Privy Council assimilated a case where the only evicence of an element was "inherently inciedible" to the case where there was no evidence at all of the element.	The rationale clearly is that in neither case is the evidence capable of proving the element beyond  a reasonable doubt; and so in each case the jury would be directed to acquit.	However, if there is "some evidence" of each element, of sufficient quality that, if accepted, it could establish each element beyond reasonable doubt, the Privy Council's view is that  the "no case" submission must fail; this implies some assessment of the quality of the evidence.

Lord Lane CJ in R v Galbraith (1981) 2 All E.R. 1060 at p.1062 had earlier dealt in more detail with the question of the quality of the evidence required, as follows:-

"How then should the judge approach a submission of 'no case'?	(1) If there is no evidence that the crime alleged has been committed by the defendant, there is no difficulty.	The judge will of course stop the case.	(2)	The difficulty arises where there is some evidence but it is of a tenuous character, for example because of inherent weakness
or vagueness or
other evidence. conclusion that
 because it is inconsistent with
	Where the judge comes to the the Crown's evidence, taken at its
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highest, is such that a jury properly directed  could  not properly convict on it, it is his duty, on a submission  being made, to stop the case.	(b) Where however the Crown's evidence is such that its strength or weakness depends on the view to be  taken of a witness's reliability, or other matters which are generally speaking within the province of the jury and where on one possible  view of the facts there is evidence on which a jury could properly come to the conclusion that the defendant is guilty, then the judge should  allow the matter to be tried by the jury. -

There will of course, as always in this branch of the law, be borderline cases.	They can safely be left to the discretion of the judge." (emphasis mine)

In my opinion this is as far as the question can be meaningfully analysed.	It seems clear that if there is some evidence of an element, but, adopting the approach to assessing that evidence indicated by Glass JA in
Wentworth v Rogers (supra) at pp.6-7 above, the judge considers that its quality is so	oor - of such "tenuous character", in the language of Galbraith (supra) -	that it is incapable of producing satisfaction beyond reasonable doubt in the minds of a reasonable  jury as to that element, a "no case" submission must be upheld.	The assessment of the quality of the evidence necessarily involves the judge  in some weighing of the evidence; that should be kept to a minimum, as the weighing of evidence is properly "within the province of the jury".	Accordingly, it is only where the evidence of at least one element is clearly of a very  tenuous character that the case should be taken from the jury.

(c) Where the Crown case rests essentially on circumstantial evidence.

In Martin v Osborne (1936)'
 55 C.L.R. 367 at p.375,
dealing generally with proof of guilt by way of circumstantial evidence, Dixon J said:
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"If an issue is to be proved by circumstantial evidence, facts subsidiary to or connected with the main fact must be established from which the conclusion follows as a rational inference.	In the inculpation of an accused person the evidentiary circumstances must bear no other reasonable explanation.	This means that, according to the common course of human affairs, the degree of probability that the occurrence of the fact proved would be accompanied by the occurrence of the fact to be proved is so high that the contrary cannot reasonably be supposed.	The circurnstances which may be taken into account in this process of reasoning includes all facts and matters which form consistent parts or ingredients of the transaction itself or explain and make intelligible the course of conduct pursued - - - the class of acts and occurrence that may be considered includes circumstances whose relation to the fact in issue consists in the probability or increased probability, judsed rationally upon corrm:,on experience, that they would not be found unless the fact to be proved also existed."

There is no difference in principle between cases where the evidence adduced by the Crown is direct and cases in which it is essentially circumstantial, when considering a "no case" submission; see generally Plomp v The Queen (1963)
110 CLR 234 at pp.245-6, per Menzies J.	In both types of case the ultimate question on a "no case" submission remains in the words of Glass JA in Wentworth v Rocrers (supra) at
p.7 above "whether the evidence adduced by the prosecution is capable of producing satisfaction [of guilt] beyond reasonable doubt in the minds of a reasonable jury". Nevertheless, the question to be answered by the judge on a "no case" submission may be framed differently where the Crown case is essentially based on circumstantial evidence, for the same reason that a judge may frame his direction to the jury on reasonable doubt differently, when summing up in such a case; as to the latter, see Grant v The Queen (1975)
11 ALR 503; R v Faraj	(1980) 3 A Crim R 110 at p.116, per Burt CJ; and R v Ketchup (1982) Qd. R 732 at pp.735-7 per Thomas J.	The alternative formulation of the summing-up, in its classic wording, is in the direction given to the
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jury by Alderson Bin	In re Hodge 2 Lewin C.C. 227 at p.228;
168 ER 1136 at p.1137, where "the case was made up of circumstances entirely", viz ·-

	- - that, before they could find the prisoner guilty they must be satisfied, 'not only that those circumstances were consistent with his having committed the act, but they must als'"i,be satisfied that the facts were such as to be inconsistent with any other rational conclusion than that the  prisoner was the guilty person'" (emphasis mine)

Or, as Griffiths CJ put it in Peacock v The King (1911) 13 CLR 619 at p.634:

"The rule is sometimes stated that the circillllstances must be such as to be inconsistent with any reasonable hypothesis other than the guilt of the accused."

This difference in the form of the question stems from the difference between the nature of direct evidence (a statement by a witness that he perceived the fact in issue) and circumstantial evidence (a statement  by a witness that he perceived =acts from the existence of which the jury may infer the existence of the fact in issue).	Direct evidence, if the witness is believed, establishes the fact in issue without the need for any inference.	The nature of proof by circumstantial evidence means that, if the witness is believed, a further question arises whether the fact in  issue is established by inference from the circumstantial facts established by the witness.

Thus it is that on a "no case" submission, a Crown case based essentially on circumstantial evidence involves two questions.	First, whether there is evidence capable of establishing the existence of the circumstantial facts beyond reasonable  doubt; as to this standard see Chamberlain v The Queen (No.2) (1983) 153 CLR 521 at
pp.534-6, per Gibbs CJ and Mason J, and at p.599 per Brennan J.	Second, if so, whether those circumstantial
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facts, so established, are collectively capable, either by a process of unavoidable logical deduction or by a process of rational inference of fact, of producing satisfaction
beyond reasonable doubt in the minds of a reasonable jury of the existence of the facts in issue.	Or, alternatively expressed, whether those circumstantial facts so established are capable by the process mentioned of producing satisfaction in the minds of a reasonable jury that the collective existence of those facts is inconsistent with any reasonable hypothesis other than the existence of the facts in issue. As Mr Just points out in his article (supra) at p.924, this inference will be held incapable of being drawn from proved circumstantial facts, on a "no case" submission


"- - if the court is persuaded that according to "the common course of human affairs" (Martin v Osborne), (supra) it would be "fanciful" (Attorney-General's Reference (No.1 of 1983), (supra) "absurd" (ibid), "mere conjecture"
(Peacock v The King (1911) 13 CLR 619 at p.681, per O'Connor J; Barca v The Queen (1975) 133 CLR 82), "speculation" (R v Thomas and Baxter, C.C.A. (Vic), unreported, 14 May 1980), "guesswork" (ibid) or "mere suspicion" (R v Attar (1956) Crim.L.R. 289) to suppose that the occurrence of the circumstantial facts would accompany the [relevant fact in issue]".

In Bilick and Starke (1984) 11 A Crim R. 452 King CJ spelled out the question posed on a "no case" submission in a case of circumstantial evidence, in very clear terms, at p.467:-

"The case against the appellant Starke was circumstantial in character.	The same test is to be applied to deciding a submission of no case to answer in a case depending upon circumstantial evidence as in a case depending upon direct evidence, although the manner of its application will be different.		The question to be answered by the trial judge is whether there is evidence with respect to every element of the offence charged which, if accepted, could prove that element beyond reasonable doubt.	Where there is direct evidence
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of the actus reus and that evidence is capable of supporting an inference of mens rea, there is a case to answer except in the extreme case, as perhaps of testimony which is manifestly
self-contradictory or the product of a disordered mind, envisaged by the Privy Council [in Haw Tua Tau v Public Prosecutor (supra)] in which the direct "evidence" is so incredible as to amount to no evidence.	Where the case is a circumstantial or partly circumstantial case and therefore depends on inferences, the question may be expanded so that it becomes:	On the assumption that all the evidence of primary fact considered at its strongest from the point of view of the case for the prosecution is accurate, and on the further assumption that all inferences most favourable to the prosecution which are reasonably open, are drawn, is the evidence capable of producing in the mind of a reasonable person satisfaction, beyond reasonable doubt, of the guilt of the accused?	That, as it seems to me, was the question which the learned trial judge was required to answer in deciding on the submission of no case to answer." (emphasis mine)

I respectfully agree.
Glass JA in the article at (1981) 55 ALJ 842 previously cited posed the question for the judge deciding whether there is a case to answer where the Crown case is based on circumstantial evidence, in terms of the alternative Peacock formulation (at p.853):-

"Is the prosecution evidence by means of primary proof and secondary implication capable of proving circumstances of such a character that a reasonable jury could think that every reasonable hypothesis except the guilt of the accused is excluded?" (emphasis mine)
Plomp v The Queen (supra) was a case where the jury had convicted on evidence which was wholly circumstantial; the question before the High Court on an application for special leave to appeal was whether that evidence was sufficient to support the jury verdict.	On this ground of appeal - that the jury's verdict was against the evidence or perverse -  the question is the same as the question on a "no case" submission, although the evidence under consideration on
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appeal is the whole of the evidence in the case. Menzies J said:-
 At	p.247


"It follows that the question now is not whether this Court thinks that the only rational hypothesis open upon the evidence was that the applicant drowned his wife.	It is rather whether this Court thinks that upon the evidence it was open to the
to be satisfied beyond reasonable doubt that the death of the deceased was not accidental but was the work of the applicant." (emphasis mine)
The question posed by Glass JA above accords in effect with the question posed in Plomp v The Queen (supra) and Bilick (supra), though the question is framed by Glass JA and in Bilick (supra) in terms which focusses attention on the inferential nature of circumstantial evidence.

The Full Court of the Supreme Court of Victoria expressed the same test in a circumstantial case in a negative way (as a result of the form in which certain questions were framed for its consideration) in
Attorney-General's Reference (No.l of 1983) (1983) 2 VR 410. It held that a trial judge is neither bound nor entitled to direct the jury to acquit if at the close of the Crown case
(a) he thinks that a reasonable hypothesis consistent with the innocence of the accused is capable of being inferred from the evidence, or (b) inferences of fact could be properly drawn which were consistent with the innocence of the accused and other inferences of fact could equally properly be drawn which were consistent with the guilt of the accused.

The Full Court explained its approach at p.415 .


"The auestion whether the Crown has ultimately excluded every reasonable  hypothesis consistent with innocence is a question of fact for the jury and therefore, if the Crown has led evidence upon which the accused could be convicted, a trial judge should not rule that there is no case to answer or
file_41.png















( d)
 direct the jury to acquit simply because he thinks that there could be formulated a reasonable hypothesis consistent with the innocence of the accused which the Crown has failed to exclude."
"Unsafeness" of conviction not a basis for a "no case" submission

In fairly recent times in certain States of Australia and in England the "unsafeness" of a conviction on the Crown evidence was treated as a separate basis for a "no case" submission; see the article by Miller and Black "Application for Directed Acquittal at the Close of the Prosecution Case on the "Unsafe and Unsatisfactory Ground" (1985) 1 Aust. Bar Rev. 239 at pp.244-9.	As to this ground the Full Court in Attorney-General's Reference (No.1 of 1983) (supra) observed at p.417 ,-

"When a trial judge is considering at the close of the Crown case whether there is a case to answer, he should not be concerned whether a verdict of guilty based upon such evidence might be set aside by an appellate court as unsafe.	He should only consider whether there is evidence upon which the accused could lawfully be convicted.	If there is not, he should then "take the case away from the jury" or more accurately, direct the jury that there is no evidence upon which they could convict and that accordingly it is their duty to acquit.
Where, however, there is evidence upon which the accused could lawfully be convicted, the trial judge should so rule notwithstanding that he may think that a verdict based upon such evidence would be unsafe."
The decision of the Court of Criminal Appeal in New South Wales in R v R (1989) 18 NSWLR 74, where the authorities are reviewed, is to the same effect.	The common law in Australia on this aspect may now, I think, be taken to be settled, as it is in England.	That is, there is a distinction between the question of fact to be decided by a Court of Criminal Appeal after undertaking an independent examination in considering on appeal whether a conviction is "unsafe or unsatisfactory" - which is in effect the ground
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provided by the "unreasonable or cannot be supported" ground in Code s.411(1) - and the question of law to be decided  by a trial judge on a "no case" submission.	Unsafeness of a conviction is not a basis for a "no case" submission.	The sole question on a "no case" submission is whether there is sufficient evidence on which the accused could lawfully be convicted.	A verdict may be unsafe notwithstanding there  was evidence sufficient to entitle a jury to convict; see Morris v The Queen (1987) 163 CLR 454, at pp.461-2, per  Mason CJ.	The rejection of the unsafeness basis indicates that the judge's examination of the quality of the evidence does not go beyond a general assessment to see if it should be regarded, at best, as excessively tenuous.	If, in the course of that examination he considers that the evidence, while not so poor in quality as to be excessively  tenuous, is nevertheless very unsatisfactory, he may, in his discretion, decide to give the jury a Prasad direction; to that I next turn.

(d) The Prasad direction

Mr Rogerson submitted that if his submission that the accused had no case to answer was rejected, the jury should nevertheless be given "a Prasad direction at the close of the Crown case."	This terminology stems from R v Prasad (1979) 23 SASR 161; in that case the Full Court of the Supreme Court of South Australia held that where there was a case to answer on evidence which was conflicting or unsatisfactory, the trial judge could invite the jury to bring in a verdict of not guilty.	King CJ said at p.163:-

"If there is no evidence which would justify a conviction then, as a matter of law, there must be an acquittal.	That decision is for the judge and the jury must accept and act on his direction on that auestion of law.	If, however, there is
evide ce which is capable in law of supporting a conviction, a direction to the jury to acquit would be an attempt to take from them part of their
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function to adjudicate upon the facts.	That, as it seems to me, would be contrary to law.

It is, of course, open to the jury at any time after the close of the case for the prosecution to inform the judge that the evidence which they have heard is insufficient to justify a conviction and to bring in a verdict of not guilty without hearing more.	It is within the discretion of the judge to inform the jury of this right, and if he decides to do so he usually tells them at the close of the case for the prosecution that they may do so then or at any later stage of the proceedings:
Archbold, Criminal Pleading and Practice 39th ed. (1976) p.332.	He may undoubtedly, if he sees fit, advise them to stop the case and bring in a verdict of not guilty.		But a verdict by direction is quite another matter.		Where there is evidence which, if accepted, is capable in law of proving the charge, a direction to bring in a verdict of not guilty would be, in my view, a usurpation of the rights and the function of the jury."

I respectfully agree.


The reference to a Prasad "direction" is slightly misleading; it carries the connotation that in this situation the jury can be directed in manner akin to a directed verdict when a "no case" submission is upheld.	It may more accurately be termed a Prasad invitation or recommendation.	Sangster J carefully observed the proper decision-making role of the jury even in the case of a directed verdict, when addressing the jury in R v Papps (1972) 4 SASR 319 at pp.330-1 :-

"I have come to the conclusion that no reasonable jury, properly directed by a Judge, could fail to feel a real and substantial doubt as to [the existence of an element of the offence charged].

I therefore have decided to direct you to acquit those three accused and if you accept my direction on that, I will consider whether or not we should then proceed against the remaining accused person on his own.	But that is a separate question with which I am not now concerned.	When I say I direct you to acquit, those are the usual words, the effect of them however is this, I advise you to acquit; because I have no power to tell you
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what you will do and I can only advise you how I think you should act and it is not really unusual for a Judge to direct a jury to acquit at the end  of the Crown case if the evidence has taken a turn in a particular direction.	It would be extremely unusual, in fact I do not know of any case in South Australia, where the jury has refused to follow  such a direction from the Judge.	But I do not want to take your verdict of acquittal without telling you it must be your verdict; I have no power to
force your hand, and you have the power to reject the advice."

Even less, of course, can the hand of the jury be forced when a Prasad direction is given; see, for example, Rasper v The Queen (1958) 99 CLR 346, where the jury declined an invitation to stop the case and acquit.

In R v Pahuja (1987) 49 SASR 191, an indecent assault case, the trial judge had given the jury a Prasad direction
at the request of the
case should proceed.
 defence, and the jury decided that the On appeal, King CJ said at p.201:-

"The undoubted right of a trial judge to inform the jury of its power to bring in a verdict of not guilty at any time after the conclusion of the case for the prosecution, should be used sparinqly and only when the judge is of opinion that the evidence for the prosecution, although capable in law of supporting a conviction,  is insufficiently cogent to justify a verdict of guilty.	Even in such a case, the judge should bear in mind that the evidence called by the defence might strengthen the prosecution's case.	The decision as to whether to inform the jury of its power must be made by the trial judge in the light of his assessment of the case and it would not be helpful to offer general advice as to the circumstances in which it would be
proper to adopt that course.	These observations, however, can be made.	The fact that apparently credible evidence given by an alleged victim in a sexual case is uncorroborated is not of itself sufficient reason for taking that course of action. The judge should not interrupt the trial for detailed argument as to whether he should do so.
He should do so as a matter of course or not at all.	There should be nothing in the nature of a pre-trial summing up.	If the jury cannot properly reach a decision at that stage on the law as explained in the opening, perhaps clarified by a
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concise correction or explanation if necessary, it is better not to embark upon the course of action  at all.	A partial summing up at that stage of the trial is a serious departure from the due course of trial and is to be avoided." (emphasis mine)
I respectfully  agree with these observations.	Cox J said at
p.218 :-

"There are two things that I would say about the procedure that was followed  in this case.	First, any Prasad direction should be put to the jury quite simply and shortly.	It is not the occasion for any more than a passing glance at the law and a brief reference to whatever feature of the evidence it is that has led the trial judge to give the direction - usually some serious weakness in the Crown case that has emerged during its presentation
- - - Secondly, it seems to me that this was not a proper case for a Prasad direction at all.	The typical occasion for it in a sexual case will be the discrediting of the complainant in the witness box - admitted lies or plain contradiction or vacillations - or important contradictions with other Crown witnesses.	No doubt there may be other occasions for its use as well, but they are the obvious ones."

The submissions bv the accused


	General


In sUirmary, Mr Rogerson's submissions appeared to be as follows.

First, Mr Kirk's evidence, if accepted in toto, does not prove every element of the offence of robbery.

Second, his evidence should not be accepted.		In that event the Crown case rests on the accused's admissions in his statements to the police on 22 December 1988; I interpose that I accept that that would be so.	Those admissions are not capable of being accepted as reliable and trustworthy beyond reasonable doubt, with the result that there is then no sufficient evidential basis upon which Count 1 could be left to the jury.
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Third, if the accused's admissions in his statements on 22 December 1988 are capable of being accepted as reliable and trustworthy, the contents of those admissions (which ex hypothesi would then constitute the whole of the Crown case against the accused) constitute circumstantial evidence, and the application to the circumstances of this case of the law applicable when a case is based wholly on circumstantial evidence means that there is insufficient evidence for
Count 1 to be left to the jury.


	The first submission


Mr Rogerson first dealt with the evidence of Mr Kirk, in the light of each of the elements of robbery as defined in Code s.211.	Section 211 provides inter alia that to constitute robbery the use or threatened use of actual violence to a person must be "in order to obtain the things stolen or to orevent or overcome resistance to its being stolen."	(emphasis mine)

Mr Rogerson first submitted that there was insufficient evidence capable of supporting  a conclusion beyond reasonable doubt that the violence to which Mr Kirk had been subjected had been applied "in order to obtain" the money stolen.	He submitted that Mr Kirk's evidence was of an assault simpliciter, and of a subsequent voluntary handing over by him of his money to his attackers.	It was crucial, in his submission, that there was no evidence of any demand for the money by the attackers.	He submitted that Mr Kirk's handing over of the money to them "had a degree of spontaneity in it".	He further submitted that Mr Kirk's evidence of handing over the money went only to a fear on  his part of further violence, and that a handing over  through fear does not constitute robbery, in light of the decision in R v Parker (1919) NZLR 365.
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In that case the appellant believed that Wowed him some money, as a result of a gaming transaction.	W refused to pay.	The appellant then assaulted Wand later obtained some money from him.		It was submitted at his trial for robbery that W had handed over the money voluntarily after the assault.	The jury found that W had handed the money over while in fear of a further assault; the trial judge said that this amounted to robbery, and a verdict of guilty was then returned.	The Court of Appeal held that since there was no finding of immediate threats of violence before he
:		handed over the money - robbery being also defined in New Zealand in terms of "violence or threats of violence• - the
jury's finding did not involve a verdict of guilty of robbery.	Money given up through fear involves theft, not robbery.

I reject this submission.	I consider that the law as stated in R v Parker (supra), which I accept, does not necessarily determine the result in this case; it depends on how the jury finds the facts on the alleged lack of a causative link between the violence and the money stolen.	I consider that it is not necessary to constitute robbery that there be some express demand  by the robbers; they do not need to say, for example, "your money or your life".	If the jury accepts Mr Kirk's evidence it is to my mind open for them to infer as the only reasonable hypothesis that the violence was used by his attackers, including the accused, for the purpose of obtaining his money or preventing or overcoming his resistance to its being stolen.	In other words, there is sufficient direct evidence by Mr Kirk from which an inference could be drawn by a reasonable jury that the purpose of the violence was that embraced by Code s.211, evidence which could satisfy a reasonable jury beyond reasonable doubt that that inference should be drawn.
Whether or not such an inference is in fact drawn, is a matter for this jury.
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	The second submission


Mr Rogerson's second submission involved submissions that there was evidence that Mr Kirk was drunk at the time of the robbery; and his evidence was so discredited in cross-examination, and so contradicted by other witnesses called by the Crown, that it was quite unreliable and the jury should be told to disregard it.	Further, and going to the unreliability of his evidence, there was evidence that his eyesight was so poor that he could not accurately see what was happening at the time of the attack.	And there was the evidence of Doctor Altman to the effect that Mr Kirk was a chronic paranoid schizophrenic.

This submission was in support of the application for a Prasad direction as well, apparently, as being directed to the "no case" submission.	I reject this submission.	I do not consider that Mr Kirk's evidence can be said to be manifestly self-contradictory, or clearly the product of a disordered mind.	I do not consider that his evidence was so discredited as to a.'!lount to evidence upon which the jury
could not rely
 i• -F
 they so chose.	I do not consider that
viewed in the context of the rest of the evidence adduced by the Crown, Mr Kirk's evidence is insufficient to justify a conviction; see the submissions by Mr Murphy referred to later.	I decline to give a Prasad direction, in the exercise of my discretion.

Mr Rogerson's third submission predicated that Mr Kirk's evidence should be disregarded and set aside, and was directed to the sufficiency of the remaining evidence in that event.	As I do not consider that Mr Kirk's evidence can be set aside in this fashion, strictly it is not necessary to deal with Mr Rogerson's further submission.
However in deference to the arguments put I will do so.


file_51.bin









	The third submission


Mr Rogerson submitted that the accused had never confessed to taking part in _the robbery.	The admissions which he made in his statements to the police were at most evidence of three matters, which were items of  circumstantial evidence.		First, that he had attended the same party in the tra.m car as the victim Mr Kirk, Dorey, and others, on the evening of Tuesday 20 December, prior to the alleged robbery.	Second, that he was present in Mr Kirk's room after that party; it was in that room that Mr Kirk said the robbery took place.	Third, that he was present in his car later in the evening with Dorey, one of the persons identified by Mr Kirk as a robber.

Mr Rogerson then dealt with the significance of each of these items of circumstantial evidence, taken separately.
He submitted	hat the conclusion that the accused was guilty of robbery could be inferred from his presence in Mr Kirk's room, only if there were no other rational explanation for his presence.		He submitted  that the evidence disclosed that there was an adequate explanation.	Similarly, he submitted, the evidence disclosed a rational explanation for the accused's being in his car with Dorey.	And, similarly, he submitted, the evidence showed a rational explanation for the accused's possession of some of the money stolen from
Mr Kirk.


It will be recalled from Wentworth v Rogers (supra) that in ruling upon a submission of no case to answer the judge must disregard any evidence favouring the accused and have regard only to that evidence which favours the prosecution. It is a matter for the jury to decide whether they accept  the accused's exculpatory account.	Nevertheless, I consider that the accused's admissions, by themselves, are incapable of constituting a case of robbery which he should be required to answer.
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I note that it became apparent from Mr Rogerson's submissions under this heading that he considered that Chamberlain v The Queen (No.2) (supra) established that each item of circumstantial evidence relied on must by itself be
of such quality as to warrant an inference of guilt.	That is not the case.	To the contrary, the High Court affirmed in Chamberlain v The Queen (No.2) (supra) the long-accepted view of circumstantial evidence that the jury may draw an inference of guilt from a combination of circumstantial facts, none of which viewed alone would support that inference.	This approach is inherent in the concept of circumstantial evidence; see, for example, the metaphor of strands of rope used by Pollock CB in R v Exall (1866)
4 F & F 922 at p.929; 176 ER 850 p.853.

Mr Rogerson may have been misled by taking out of context a sentence on p.536 of the report in Cha.rnberlain ·-

"Nevertheless the jury cannot view a fact as basis for an inference of guilt unless at the end of the day they are satisfied of the existence of that fact beyond reasonable doubt."	(emphasis mine)

That sentence should not be taken out of context and in any event cannot found the proposition which lay at the basis of Mr Rogerson's submission.	In Sorby (1986) 21 A Crim R 64 at pp.99-102 the Court of Criminal Appeal of Victoria discussed Chamberlain v The Queen (No.2) (supra) and distilled the following propositions from the authorities :-

"The proposition that where the evidence is circumstantial each fact from which an inference of guilt is to be drawn must itself be proved beyond reasonable doubt is no more than an aspect of the axiom that the Crown must prove its case beyond reasonable doubt.	If in a particular case the jury cannot be expected to understand and apply the axiom without an expanded definition of the rule, so far as it applies to circumstantial evidence, then an appropriate expanded explanation of the rule should be given.	Otherwise it is unnecessary.
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The following propositions seem to be warranted by the authorities:

	It remains true that to succeed in a criminal trial the Crown need establish by evidence beyond reasonable doubt no more than the elements of the crime charged.	So put, however, the proposition is apt to be misleading if it is understood to mean that facts proved otherwise than beyond reasonable doubt can ever establish the elements of a crime.
	The Crown will seek to establish each element

of the crime either by direct and positive proof or by evidence from which guilt beyond reasonable doubt can be inferred, or by a combination of both.

	When proof of any element essential to guilt is left to be inferred, the primary facts from which the Crown would have the jury draw the inference must be established by evidence beyond reasonable doubt.


	This means that the circumstances relied on for the inference must exclude any hypothesis consistent with innocence.	It does not mean, however, that the jury must disregard every piece of evidence which does not by itself establish a fact beyond reasonable doubt.	  They must consider what weight is to be given to the united force of all the circumstances together; one piece of evidence might resolve a doubt as to another.


	A direction to the jury to give appropriate effect of these rules of law will necessarily vary according to the nature of the evidence that the Crown offers as proof.	The direction will be constructed around the central principle that the Crown must establish guilt beyond reasonable doubt, and will be more or less elaborate according to the need to put the jury on guard against reaching any conclusion unfavourable to the accused which might not be inconsistent with innocence.	The direction must therefore be designed to ensure that the jury do not infer guilt from facts about which they are left in doubt." (emphasis mine)


I respectfully concur in these propositions.
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The submissions by the Crown


Mr Murphy submitted that the Crown put its case on the basis of both s.8 and s.12 of the Code.	Section 8 is as follows :-

"8	OFFENCES COMMITTED IN EXECUTION OF COMMON PURPOSE

	When 2 or more persons form a common intention to prosecute an unlawful purpose in conjunction with one another and in the prosecution of such purpose an offence is committed by one or some of them, the other or each of the others is presumed to have aided or procured the perpetrator or perpetrators of the offence to corrmit the offence unless he proves he did not foresee the commission of that offence was a possible consequence of prosecuting that unlawful purpose.


	Two or more persons form a common intention to prosecute an unlawful purpose in conjunction with one another when they agree to engage in or concur in engaging in any conduct that, if engaged in, would involve them or some or one of them in the commission of an offence or a tort."


Insofar as the Crown case is assumed to be based solely upon the admissions made by the accused, he admits his presence in Mr Kirk's room when, as Mr Murphy put it, "the situation was erupting."	The evidence was that he then left the room.	I am unable to find in his admissions to the police or elsewhere in the Crown case, evidence which is capable of establishing a common criminal purpose within the meaning of Code s.8.	I would not be prepared to let the case go to the jury for decision in so far as the accused's criminal responsibility rests upon Code s.8.	However, the assumption that Mr Kirk's evidence should be disregarded, is invalid.
Section 12.(1) of the Code provides, inter alia : "12. ABETTORS AND ACCESSORIES BEFORE THE FACT
	When an offence is committed, the following persons also are deemed to have taken part in
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committing the offence and may be charged with actually committing it:

	every person who aids another in committing the offence;


	every person who does or omits to do any act for the purpose of enabling or aiding another to commit the offence."

Mr Murphy identified those parts of Mr Kirk's evidence which he contended constituted evidence capable of satisfying the jury beyond reasonable doubt that the accused had aided and abetted in the robbery - the evidence of the accused's behaviour leading up to the entry of Dorey and Wilkinson into Mr Kirk's room, and of the accused's punching of
Mr   Kirk.	I consider that Mr Kirk's evidence has that capacity.

On a "no case" submission I do not consider that it is necessary to identify evidence capable of	ounting to corroboration, where corroboration is not required as a matter of law; in those circumstances a warning to the jury of the possible danger of acting upon the testimony in question, if unconfirmed by other evidence, is all that is required.	However, I deal with the submission on corroboration as put by Mr Murphy.	He referred to the useful article on corroboration by Mr Glissan QC in (1988)
62 ALJ 1029.	He identified evidence which he submitted constituted corroboration of Mr Kirk's evidence, in light of the evidence that Mr Kirk was a chronic schizophrenic; see Bromley v The Queen (1986) 67 ALR 12, as to the need for a warning as to the danger of acting upon the uncorroborated evidence of a witness who has some mental disability which may affect his capacity to give reliable evidence.	I accept that the conflicting evidence given by the accused on various occasions to the police - see transcript pp.963-6 - is capable of amounting to corroboration, in that it is capable of being construed as involving lies on his part which meet the four requirements set out in Buck v The Queen (1982) 8 A Crim. R. 208.
27
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Mr Murphy also submitted that further corroboration of Mr Kirk's evidence lay in evidence that the accused had provided an alibi which, in his submission, was capable of being found to be false; see transcript pp.967-972.	I do not consider on the evidence as it has thus far emerged in the Crown case that it could be found that the alibi advanced by the accused had been fabricated; accordingly, I do net consider that the evidence as to alibi is capable at this time of corroborating Mr Kirk's account.

These are the reasons for the ruling of 14 June in which the accused's submission at the close of the Crown case that he had no case to answer was rejected, and his application that a Prasad direction be given to the jury was refused.




