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On 1 February 1990, the appellant was convicted of stealing a quantity of foodstuffs to the value of $6.06. Having entered a conviction, the learned magistrate from whom this appeal is made deferred sentence pursuant to s.5(1) of the Conditional Release of Offenders Act on the appellant entering into a bond to be of good behaviour for
12 months.	The appellant appeals from that conviction on a number of grounds.

When the parties were before me on 11 May 1990, I referred the appeal to the Full Court for decision pursuant to s.21 of the Supreme Court Act.	The appeal raised the


significant question as to whether the prosecution on a count of stealing had to both allege and prove ownership in the goods appropriated.	On 28 August, the Full Court decided that issue in favour of the respondent, reserved costs of the referral to me, and referred the remaining issues raised on the appeal back to me.	The remainder of the appeal is for decision today.

The first of the remaining grounds argued before me is that the learned Magistrate erred in law and in fact in finding that the "appropriation occurred at the checkout counter".	The appellant's argument was two-fold.	First it is argued that it was not clear from the evidence where the goods actually were after they had gone through the first checkout counter.	This, of course, is a question of fact.

The second argument is that, in the circumstances, there was no appropriation because there was no act proved on the evidence to be an "appropriation" within the meaning of the Act.	"Appropriation" jl'.s defined in the Criminal Code.	In order for there to be an appropriation, there must be an assumption by the appellant of "the rights of the owner".

The appellant argued that there was no clear evidence as to where the goods were once they passed through the checkout (transcript p.6).	However I think this is all
beside the point.	The learned magistrate found, as a matter of fact, that appropriation occurred at the checkout counter, not later.	Where the goods were later is irrelevant.

His Worship found as a matter of fact that the appellant placed the goods in the bag, that she knew that
$1.86 was charged instead of the full amount and that she did not draw this to the attention of the checkout operator.	These are the acts alleged to constitute the appropriation.

One question is whether, as a matter of law, the acts as found, amounted to an appropriation.	In my view they do.	It is not the case that the appellant had mere possession of the goods at the checkout counter.	She dealt with them in a manner which assumed the rights of the owner of them, that is, by silently acquiescing in the wrong sum being charged for the goods.	Taking into account the findings of fact by the learned magistrate, it seems a clear case of straightforward theft.	It is also not open to the appellant to argue that it is unclear as to where the goods were at the checkout counter.	His Worship found they were charged for at the checkout counter.	(Transcript p.35.)	There is evidence to support that finding.
Another ground is related to the first.	Ground two of the appeal says:


"The learned Magistrate erred in law in finding it was incumbent upon Mrs Bromberg to draw to the attention of the checkout operator the contents of the bag when she passed through the checkout."



The appellant's argument in support of this ground is somewhat foggy and unsupported by authority.	The argument was, as I understand it, that there was no such duty in law.	It is difficult to treat this argument with a proper sense of solemnity.	Theft is a criminal offence under the Criminal Code.		It is an act of dishonesty - the Criminal Code punishes dishonesty.	Here the appellant was found to be dishonest.	The arguments of the appellant dwelling upon the conflicting evidence are all quite irrelevant.	The fact is, the learned Magistrate did not believe the appellant's version of events.	The appellant's act in secreting vegetables within other vegetables, taking the bag to the counter and hoodwinking the checkout girl to ring up the wrong amount constituted an appropriation	of the secreted goods.	The appellant plainly had a duty in the circumstances to inform the checkout girl of the contents of the bag.		The appellant was found by the learned Magistrate, and quite rightly in my view, to have knowingly taken the goods in question to the checkout and silently acquiesced in the checkout girl ringing up a false total.	This amounted in law to an appropriation.
A further ground of appeal deals with the finding of the learned Magistrate that the appellant's evidence that the goods were placed in the bag by an employee of Woolworths and not herself, was a recent invention.	Again the submissions made on behalf of the appellant in this account and on this ground were shrouded in fog.	The learned Magistrate said in his reasons:

"I also take into account her evidence yesterday where she said that it was the lady at the fruit and vegetable section at Woolworths that placed the items in the bag.	I don't accept her evidence on this point.	I consider that she placed the items in the
bag.	I consider that the material on this point in her record of conversation with police is far more accurate as that record of conversation occurred closer to the event.

I consider that her statement in court yesterday that the lady in the fruit and vegetable section at Woolworths placed the items in a bag as recent invention."



The appellant argues this finding is based on an answer given by the appellant to a question open to misinterpretation.	The question asked by the police was, "You were seen placing all the items in the bag, one bag, within the store after they had been weighed, why did you do that?"	She replied, "Because it was easier for me." The appellant argues this is not necessarily an acknowledgement by the appellant that she placed the goods in the bag herself.		I find this quite unacceptable.	The question is clear; it is asking why she put the items in






the bag.	If she did not put them in the bag, she would have replied something to the effect:	'I didn't put them in the bag, the lady at the fruit and vegetable counter did that.'	The question and answer given to police is not open to misinterpretation.	In any event, it is clear that no other witnesses were cross-examined on the appellant's story, despite two opportunities to do so.

Finally on this point, it is well accepted that sitting as an appellate court, without the benefit of oral evidence, I should defer to the learned magistrate's conclusions about which witnesses are credible (cf.
Uranerz (Aust.) Pty Ltd v Hale (1980) 54 A.L.J.R. 378 at 381).	His Worship's findings on this point clearly go to the witness' credit and could probably have been made without reference to the police interview in any event.

In my view there is nothing in any of the grounds of appeal.	The conviction should be confirmed and the appeal should be dismissed with costs.	The appellant should also pay the respondent's costs of the Full Court reference.

