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WULAIGN ASSOCIATION INCORPORATED
Plaintiff
AND:

THE MINISTER FOR RACING AND GAMING
Defendant



CORAM:	MARTIN J.

REASONS FOR JUDGMENT
(Delivered 4 December 1990)






The Relief Sought


The plaintiff seeks declarations:


(a}	that in his decision of 8 November 1989 refusing to release a certain motor vehicle to the plaintiff, the defendant acted under the dictation or influence of the Chairman of the Racing, Gaming and
Liquor Commission;


	that the defendant denied the plaintiff natural justice in failing to, and refusing to provide the plaintiff with the context and/or substance of the adverse recommendation of the Chairman of the Racing, Gaming and Liquor Commission;


	that the defendant erred in law in his approach to the exercise of his discretion under s. 100A of the Liquor Act;


	that the defendant misconceived his duty under s.lOOA of the Act and, in attempting to discharge it, failed to comply with the essential requirement of asking himself whether the plaintiff was "not knowingly involved" in the act of constituting the alleged offence for which the vehicle was seized;


	that the defendant erred in law in his decision of


8 November 1989 that the involvement of the President and Vice President of a plaintiff in the commission of an offence giving rise to seizure of the vehicle was that of the Association, and that the defendant's decision of 8 November 1989 refusing the application to the plaintiff was a
nullity;
(g)		that there had been no decision whether or not to release the vehicle and there remains outstanding an application under subsection l00A(l) of the Liquor Act for the release of the vehicle.


The Facts


The facts are straight forward and are not in contention:

	The plaintiff was at the relevant time the owner of the vehicle being a Mitsubishi Pajero registration No 414-046.


	The plaintiff obtained the vehicle with funds provided by the Commonwealth of Australia through its Department of Aboriginal Affairs.


	The vehicle was used by the plaintiff for the purpose of communication with outstations from Lajamanu in the Northern Territory.


	On or about 27 October 1989 the plaintiff permitted Tiger Timm and Dick Raymond to travel to Picanninny Bore near Lajamanu for the purpose of delivering pension cheques to Aboriginal people resident there.
	Tiger Timm and Dick Raymond were respectively the President and Vice President of the committee of the plaintiff at that time.


	Unbeknown to other members of the plaintiff and without the permission of the plaintiff, Tiger Timm and Dick Raymond picked up Roger Blacksmith and, contrary to the plaintiff's rules relating to the use of the vehicle, the three men drove to Rabbit Flat, consumed liquor there and brought a quantity of Victoria Bitter beer with them into the town area of Lajamanu.


	The town area of Lajamanu was a restricted area under the Liquor Act.


	On arrival at Lajamanu the vehicle was searched and the liquor being found, the vehicle was seized by police pursuant to the provisions of the

Liquor Act.


	Blacksmith and Raymond were charged for the offence of bringing liquor into a restricted area. Blacksmith was convicted of the offence at the Katherine Court of Summary Jurisdiction on

31 July 1990 and Raymond was convicted of the offence at the Katherine Court of Summary Jurisdiction on 23 August 1990.








	The taking of the vehicle to Rabbit Flat for the purpose of purchasing alcohol and bringing the alcohol back to Lajamanu was not expressly authorised by the plaintiff.


	A plaintiff has a number of policies regulating the use of vehicles owned by it which have been funded by the Department of Aboriginal Affairs, one of which is that such vehicles are to be used only for the purposes of the plaintiff, and in accordance with a condition of the grant of funds for the purchase of the vehicle, that it be used for official duties only.


	On 31 October 1989 the coordinator of an institution known as the "Wulaign Outstation Resource Centre", which is operated by the plaintiff, who is also an employee of the plaintiff forwarded a lettergrarn to the defendant in the following terms:


"In accordance with subsection lOOA(l) of the Liquor Act, the Wulaign Association hereby requests your urgent consideration to release the Mitsubishi Pajero registration 414-046 which was seized on the 27th October, 1989 at Lajarnanu.

The Wulaign Association, which owns this vehicle, was not knowingly involved in the offence, and had no reason to suspect that the vehicle might be used in connection with the commission of the offence.
The vehicle is the only vehicle of the Wulaign Outstation Resource Centre, and is required to service remote outstation communities in the Tanami.

The members of the Wulaign Association are upset that the vehicle has been used to commit an offence, and we are concerned that many innocent people will now be disadvantaged as a result of the actions of a few.

The driver of the vehicle, who was an employee of the Wulaign Outstation Resource Centre, was not authorized to be travelling with the vehicle, which was sent on a trip to an outstation to deliver Social Security cheques and to assist the residents to purchase food with these cheques, as they have no other transport available, and are unable to drive a vehicle.

We once again request your most urgent consideration and reply to our application.

Would you contact Graham Janz, Co-ordinator of the Wulaign Outstation Resource Centre by telephoning 819455 VJY Darwin when your reply is available."


	The Minister sought advice from the Chairman of the Racing, Gaming and Liquor Commission who provided his report on 8 November 1989.	In that report he said that on Friday 27 October 1989 the President and Vice President of the plaintiff, in the company of Blacksmith, used the vehicle to travel to outstations located on the Lajarnanu/Tanami road to deliver cheques to people residing at the outstations.	He added that after delivering the cheques the vehicle was then used to travel to Rabbit Flat Roadhouse where a quantity of liquor was purchased, a portion of it was consumed prior

to the return to Lajamanu and the balance placed in the rear of the vehicle in a car refrigerator.	He detailed how upon arrival at Lajamanu the vehicle was inspected by police and the alcohol located.
The police established that the liquor was the property of Raymond and Blacksmith, leading to its seizure under the and the subsequent prosecution of those two persons (the President, Tiger Timm, was not prosecuted).

Turning to the application for the return of the vehicle the Chairman advised the Minister that
s. lOOA allowed him to consider returning the
vehicle "If you are convinced that the owner was not knowingly involved in the act constituting the illegal offence and that he had no reason to suspect the vehicle might be used in connection with the commission of the alleged offence."	He went on to argue that the President and Vice President of the plaintiff, being knowingly involved in the transportation of liquor into a restricted area, "there are grave doubts that it can be accepted that the "owner" was not knowingly involved".	He went on to say that the matter was compounded in that the information supplied to him by the police indicated that the occupants of the motor vehicle were given an opportunity to take any
liquor outside the restricted area, but that they denied that any liquor was in the vehicle when originally intercepted,	The Chairman went on to say that the argument by Mr Janz (on behalf of the plaintiff) would no doubt be that the President and Vice President are not the owners of the vehicle. "It belongs to the Wulaign Association.	If this is to be accepted the vehicle could never be forfeited for carrying liquor into a restricted area, as no one person will be recognised as "the owner".	The President and the Vice President are the two most senior elected people of the Association and must accept responsibility on behalf of the Association. We should continue to support the police where substantiated charges in restricted areas are made. I cannot recommend the return of the vehicle in this case."

	The Minister adopted the views of the Chairman and wrote to the person who had written on behalf of the Association on 31 October 1989 at a mailbox in Katherine.	The Minister's letter was dated

8 November and was endorsed as having been received on 17 November.	The letter reads as follows:

"I refer to your letter of 31 October 1989 in which you made application under Section l00A(l) of the Liquor Act for the return of the Wulaign Association's vehicle seized by the Northern Territory Police on Friday 27 October 1989.
I have had the Chairman of the Racing Gaming and Liquor Commission thoroughly investigate the incident and after considering his recommendation I must inform you that I cannot approve the return of the vehicle.

Section 100A(2) is specific in establishing the parameters under which I must consider any application.	With the involvement of the President and Vice President of the Association, I cannot agree with your suggestion that the "owner" of the vehicle was not involved in the offence.
The vehicle will be held in police custody pending the outcome of the Prosecution proceedings against the Association's Vice President and Mr Roger Blacksmith."



The Legislation


The legislative scheme to be found in the Liquor Act provides the following:

	s.95	Where an inspector is satisfied that there is reasonable ground for suspecting that an offence against Part VIII of the

Act has been, is being or is likely to be committed, he may, without warrant, with such assistance as he thinks necessary, amongst other things, stop and detain any vehicle, search it, seize it and any receptacle containing liquor that he finds on it, if he has reasonable grounds to believe that it is evidence of or otherwise relates to an offence under
that part.	That section of the Act as to the powers of search and seizure apply to members of the police force as if they were inspectors (subsection 5).

	s.75















	s.lOOA

 
It is an offence under that Part of the Act for a person to bring liquor into, or have liquor in his possession or under his control within a restricted area.	It is common ground that the place where the vehicle in question was searched and seized, together with the liquor found in it, was within such an area.

Anything seized pursuant to those powers shall as soon as practicable be delivered to the Chairman of the Commission.	The owner or other person who, but for its being seized, would be entitled to possession of a vehicle seized under that
part of the A£!: may, before the trial of
a person for the alleged offence in connection with which it was seized, apply to the Minister for its release to the owner or that other person, as the case may be.	In subsection (2) of that section it is provided that the Minister






may, in his absolute discretion, after considering the recommendations of the Chairman and being satisfied that the applicant was not knowingly involved in the act constituting the alleged offence in connection with which it was seized and had no reason to suspect that the vehicle might be used in connection with the commission of the alleged offence, release it to the applicant on such conditions relating to its production as evidence at the trial of the alleged offence as the Minister thinks fit.


	s. 96











(v) s.101
 
A Vehicle seized under that part of the Act and not released under s. 100A is by force of s. 96, on the conviction of a person for an offence in connection with which it was seized, forfeited to the Territory.

However, all is not lost upon a forfeiture under s. 96 because at s. 101 it is provided that all things forfeited may be destroyed or otherwise disposed of in such manner as the Chairman thinks fit, including, with the approval of the
Minister where, in the case of a vehicle
••••.•• the Minister is of the opinion that the person was not knowingly involved in the act constituting the offence as a result of which it was forfeited and had no reason to suspect that it might be used in connection with such an offence, by selling or otherwise returning it to a person who, immediately before the forfeiture, had a legal or equitable interest in the vehicle ...•.•"


Did The Minister Act Under The Direction Of The Chairman?


As to the declarations sought, I am not satisfied that the defendant acted under the direction of the Chairman.	He may have been influenced by the Chairman, but that does not give rise to any complaint in the plaintiff where the Act specifically provides ins. 100A(2) that where a person applies to the Minister for the release of property prior to trial the Minister may, in his absolute discretion,
after considering the recommendation of the Chairman and
being satisfied as to certain things release the property. The Act contemplates the Chairman making recommendations and the Minister then exercising his decision making power, and the Minister in his letter to the plaintiff says that he has considered the recommendations.	The fact that the Minister,
after considering the recommendation may adopt it, does not show that the Minister acted upon the dictation of the Chairman, and as to the Minister being influenced by the Chairman's recommendations then that is what the Act contemplates may happen.


Did The Minister Deny The Plaintiff Natural Justice?


The defendant conceded through his counsel upon the hearing that he denied the plaintiff natural justice in that he had denied the plaintiff a fair opportunity to comment upon matters raised by the Chairman which were contrary to the plaintiff's submission for the return of the vehicle, that is, the defendant was denied the right to be heard in response to the Chairman's recommendation.	Such a "hearing" may well have been on written representations.


Did The Minister Err In Law?


Relief is then sought by way of declaration that, in any event, the defendant erred in law in his conception and application of the test upon which his decision should be based under s. lOOA.	The first part of the test is that the Minister must be satisfied that the applicant was not knowingly involved in the act constituting the alleged offence in connection with which the vehicle was seized and, secondly, that that applicant had no reason to suspect that
the vehicle might be used in connection with the commission of the alleged offence.	If the Minister is so satisfied then he may release it to the applicant on such conditions relating to its production as evidence at the trial of the alleged offence as the Minister thinks fit.

In his letter rejecting the application the Minister argued that the President and Vice President of the Association being involved, he could not agree with the plaintiff's suggestion that the "owner" of the vehicle was not involved in the offence.	It is not to the point to attempt to show, as did the plaintiff here, that not all of the persons travelling in the vehicle at the time of the seizure were charged with committing an offence, no more than is it to the point that one or more of the persons travelling in the vehicle and/or charged with an offence were officers of the committee of the Association.	The first test is whether the applicant was not knowingly involved in the act constituting the alleged offence in connection with which the vehicle was seized.	In other words the Minister may exercise his discretion after firstly being satisfied that the applicant was not knowingly involved in the bringing of the liquor into, or the having of the liquor in possession or under control within the area.
The defendant does not use the word "knowingly" in conjunction with the word "involved" in his letter.	What that provision requires is that the Minister be satisfied that the applicant was not an intentional participant in the acts constituting the alleged offence, and that means all of the essential facts going to make up the offence, but not any necessary intent.	For these purposes I do not think there is any relevant distinction between the phrase "knowingly involved" and the phrase "knowingly concerned" as to which see Yorke v Lucas (1985) 158 CLR 661 at 670.	In
R v Tannous (1988) 81 ALR 403 at p. 407 Lee J. (with whom Street CJ. and Finlay J. agreed) considered the meaning of the expression "knowingly concerned", referred to a number of cases including Yorke v Lucas and concluded, on this aspect of the matter, that, in accordance with the common law, a person cannot become criminally involved in an act made unlawful by mere knowledge or inaction, some act or conduct on his part is necessary.	The provisions of the Liquor Act revolve around the criminality in the act of bringing liquor into a restricted area and associated acts. In that context the word "knowingly" assumes an importance which is not acknowledged by the Minister in his letter.	It is referred to in the Chairman's report in the context of the President and Vice President of the plaintiff being "knowingly involved" in the transportation of liquor into the restricted area, and imputing that involvement to the
plaintiff.
The plaintiff argued that since the President had not been charged with committing an offence then, because of that, the Minister should have been satisfied that the plaintiff was not knowingly involved.	I do not agree.
Whether a person has been charged with an offence is not relevant to the question of whether that person was knowingly involved in the act constituting the alleged offence.	A person might well act as the company so as to make it knowingly involved in the acts constituting an offence, but yet not be charged.	It is not necessary to decide whether the relationship between the President and Vice President of the plaintiff and the plaintiff was such that because of that bare relationship the Minister could be satisfied that the plaintiff was not knowingly involved in the act constituting the alleged offence.	It tentatively seems to me, without deciding the issue, that the Minister might well be entitled to consider that where senior office bearers of an incorporated association are allegedly involved in criminal activity using the association's motor vehicle then the association might be knowingly involved.
It would then be upon the association to satisfy him that it was not, upon whatever material was available.	The task of satisfying the Minister to the negative answers required by the two tests may be easy or difficult depending on all the circumstances, but that is what the legislation has provided.
Did The Minister Disregard The Second Test?


It is not necessary that the Minister be satisfied that the applicant was knowingly involved in the act constituting the alleged offence in connection with which something was seized before turning to the exercise of his discretion.	He has to be satisfied that the applicant was not so involved.	Furthermore, he must be satisfied that the applicant had no reason to suspect that the vehicle might be used in connection with the commission of the alleged offence before being required to make a decision.	That particular part of subsection (2) of s. 100A was hardly touched upon in argument before the Court.	It was the subject of a bare assertion in the letter from the coordinator to the Minister, but in the same context as the other factors put forward for consideration.	The  Minister did not touch on it in his letter.	It is not clear to me what regard the Minister paid to the second test, but it could not be said that having failed to consider that matter he committed as a consequence the error of posing to himself the wrong question, and thereby conducted an enquiry or
decision making process not authorised by the I:.£! (Aronson
and Franklin Review of Administrative Action p. 31).	Once the Minister decided that he was not satisfied as to one of the tests, it was not necessary or relevant to turn to the other.	The legislation requires that he be satisfied of both before he may decide in favour of the applicant.
General Observations


A motor vehicle may be seized under s. 95 of the Act when the person seizing it has reasonable ground to believe that it is evidence of, or otherwise related to an offence under Part VIII of the Act.		Simply because it is so seized it is liable to forfeiture.	Forfeiture is not necessarily conditional upon the owner or other person entitled to possession of the vehicle being knowingly involved in the act constituting the alleged offence in connection with which it was seized, nor that such a person had reason to suspect that the vehicle might be used in connection with the commission of the alleged offence.	(I have limited my remarks to a motor vehicle, but of course the power of seizure goes to a much broader category of things and the power of the Minister to release under
s. 100A relates to a vehicle, vessel or aircraft).


The Minister has a positive obligation to be satisfied on the two negative tests set out ins. 100A(2) before coming to the point of exercising his discretion as to whether to release a vehicle to the applicant.	That obligation arises upon application (s. l00A(l)), after considering the recommendation of the Chairman (s. 100A(2)) and in the light of all the information then available to the Minister whether provided by the applicant or not.
Since the Minister's decision may affect the property rights
of the applicant to the detriment of the applicant then, as he has conceded, he has a duty to act fairly and that includes an obligation in natural justice to provide to the applicant any information which, if it is likely to be accepted by the Minister would operate to the detriment of the applicant, and extending to the applicant the opportunity to comment upon it.


Section 96


The adoption of procedural fairness and application of the proper tests in relation to the exercise of the discretion under s. 100A(2) are required by the law.	The rights of ownership and possession in the property seized are in question.	If the property is released to the applicant then it is released for all time subject only to conditions relating to its production as evidence.	Ass. 96 makes clear it is only things seized and not released under
s. lOOA which are forfeited by operation of the section upon a person being convicted of an offence.	A vehicle properly seized, released under s. 100A and if required, produced as evidence, does not thereafter regain its status as something seized so that s. 96 may operate.

The Minister's decision not to release the vehicle to the plaintiff was vitiated by his admitted failure to give the plaintiff an opportunity to make submissions in
respect of the Chairman's report, and because he did not pay adequate regard to the correct test to be applied by him in arriving at his decision.	Hence, the vehicle was not released.	That is not to say that had the decision and decision making process not been tainted with error the vehicle would have been released.	With the plaintiff's response to the Chairman's report, applying the correct tests according to law the Minister may yet have decided not to release it.	It is not for me in these proceedings to substitute my views on the merits for those of the Minister.

Dick Raymond and Roger Blacksmith were each convicted of an offence in connection with which the vehicle was seized.	It had not been released under s. 100A at the time of those convictions and upon a literal reading of
s. 96(1) it has been forfeited to the Territory.	I am not prepared to read words into s. 96 to the effect that a thing is not forfeited if the thing which, although not released, would have been released if the Minister's decision not to release it under s. 100A(2) had not been vitiated by error.


Section 101


Any hardship which might arise by a strict interpretation of s. 96 is able to be ameliorated pursuant to s. 101.
That broad enabling power, in much the same terms as that contained ins. 100A(2), is available regardless of the circumstances which caused the vehicle not to have been released prior to trial.		It operates, for example, where there had been insufficient time for an application to be made, or for the Chairman's recommendation to be prepared and considered prior to the trial, or where more information is available to assist the Minister in his task than was put forward in an earlier application, as well as where it could be shown that the Minister's decision not to release the thing was wrong in law.	The Minister is empowered to determine the issue as to the disposal of the vehicle as much after as before the conviction.


The Discretion To Make The Declarations


The vehicle was seized on 27 October 1989, the application for its return was da ed 31 October, and the Minister's reply was received on 17 November.	Instructions were given to the plaintiff's solicitors on 4 December 1989 and on 11 January 1990 they wrote to the defendant seeking details of the material which was before the Chairman before he made his recommendation to the defendant, together with copies of the documents before the Chairman and copies of all documentary material relied upon by the defendant in coming to his decision.	There is no statutory or other authority requiring that any such information be given to
the plaintiff upon request (see contras. 28(1) Administrative Appeals Tribunal Act Commonwealth and s, 13(1) Administrative Decisions Judicial Review Act Commonwealth).	It is not contended that the defendant
failed to give reasons for his decision.	The plaintiff was not entitled to make the demand and the defendant was entitled to refuse to accede to it, which he did by letter received by the plaintiff on 1 February 1990.	The proceedings were commenced by originating motion on 5 June 1990, and the plaintiff issued a summons on 27 August, after each of the offenders had been convicted, seeking an order that the defendant make discovery.	That order was made by consent on 13 September.	The question of the availability and scope of discovery was not argued.	All this is to point to the delays on the part of the plaintiff in bringing and prosecuting these proceedings.

Apart from the fact that the plaintiff declined the opportunity which the legislation gave it to approach the Minister after the convictions, and the delay in bringing and prosecuting the proceedings, matters going to the exercise of the discretion to make all or any of the declarations sought, there is also the question of the "reality of the dispute'' (Declaratory Orders, PW	Young QC, 2nd Edition, Chapter 7, p. 59).	The Minister's jurisdiction under s. 100A(2) ceased on the conviction of the offenders and thus there is no situation which gives rise to a right
in the applicant (Gardner v Dairy Industry Authority (1978)
18 ALR 55 at 60).	No such declaration would be of any value to the plaintiff.


It is more than likely that there is no discretion to make any of the declarations sought in this case.	If I be wrong in that then for the reasons given I decline to exercise any such discretion in favour of the plaintiff.
The relief sought by the plaintiff is refused.



Costs


The defendant made errors, but in the circumstances the plaintiff has been refused relief.	Justice will be done if there is no order as to costs.

