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IN THE SUPREME COURT
OF THE NORTHERN TERRITORY OF AUSTRALIA


No. 693 of 1990
 

BETWEEN:
HELLER FINANCIAL SERVICES LIMITED
Plaintiff
AND:
FYLEVE PTY LTD (Receiver &
Manager Appointed)
First Defendant

AND:
KEVIN JOHN McCARTHY &
ROMAN SOLCZANIUK
Second Defendants

AND:
SOUVENIR WHOLESALING AGENTS
PTY LTD (In Liquidation)
Third Defendant

AND:
GRAEME JOHN SYMONDS &
JUDITH MARIE SYMONDS
Fourth Defendants

AND:
NT SOUVENIRS PTY LTD
(In Liquidation)
Fifth Defendant

AND:

NORTH AUSTRALIAN TRADING CO PTY LTD
Sixth Defendant

CORAM:	MARTIN J.


REASONS FOR JUDGMENT

(Delivered 9 April 1991)





This is an application by	the plaintiff for leave to commence or to proceed with proceedings against the third and fifth defendants (s. 371(2) Companies Act).	The proceedings were commenced by the filing of a writ in this Court on 29 November 1990 upon the same day that an order was made for the winding up of the fifth defendant.	Such an order in respect of the third defendant was made on
8 February 1990.	Whether leave is required to commence the proceedings against the fifth defendant or to proceed with them is a moot point but not one of significance to the outcome of the application.	As a general rule no regard is paid to fractions of a day, but an exceptional rule prevails in regard to judicial acts where it is a general rule that the act is taken to date from the earliest moment of the day on which it is done.	That being so, that winding up order is taken to have occurred at a time earlier than the time of the issue of the writ which is an act of a party and not a judicial act (see generally Halsbury's Laws of England 4th Edition Volume 45 paragraphs 1143 to 1145).	In the view I take, the leave which is required is for leave to commence the proceedings against both of the defendants.	It is common ground that such leave may be granted nunc pro tune.

Upon the matter coming on for hearing the third defendant let it be known that it was without funds and would thus be taking no part in the proceedings.	The fifth
defendant appeared by counsel to oppose the application made on behalf of the plaintiff.	The leave sought is required pursuant to the legislation  in force at the time the writ was issued, 29 November 1990.	(I note in passing  that the new Corporation Law contains the same provision at
s. 471(2)).


There is an endorsement of claim upon the writ, not amounting to a Statement of Claim, but purporting to give notice of the nature of the claim, the cause of the claim and of the relief or remedy sought in the proceedings (Rule 5.04).	That endorsement is reproduced hereunder:

"The plaintiff's claim against the defendants is for souvenir stock in the hands of the sixth defendant, or its value from the first to fifth defendant.

In and about November and December 1987, the first and second defendants, in pursuance of certain factoring arrangements, delivered to the plaintiffs certain invoices.

The first, second, third and fourth defendants represented to the plaintiff that the invoices were of value and were bona fide debts due to the first and third defendants.

The said representations were false and untrue and were made by the first, second, third and fourth defendants knowing them to be false and untrue, or recklessly not caring whether they were true or false.	The representations were made as aforesaid in order to induce the plaintiff to purchase the debts represented by the invoices.

In reliance on the faith and truth of the representations, the plaintiff purchased the debts and advanced funds to the first and third defendants in a sum in excess of $250,000.00.

The third defendant purchased certain souvenir stock with the funds advanced by the plaintiff,
and has since purportedly passed the title thereto to the fifth defendant.

The sixth defendant now has physical possession of the said stock as selling agent of the fifth defendant.
AND THE PLAINTIFF CLAIMS:

	The stock in the hands of the sixth defendant;
	The value of stock purchased by the third defendant but sold prior to the date hereof;

c.		Alternatively, the value of the stock purchased by the third defendant with the funds advanced by the plaintiff;
	Alternatively, damages;
	An injunction against the fifth and sixth

defendants;
	An account;


	Interest; and
	Costs."




It will be noted that at that stage the plaintiff's claim against the fifth defendant was for the value of certain souvenir stock and the claim was made collectively against the first to fifth defendants.	An injunction was also sought against the fifth defendant, but the terms of the injunction are not detailed.	It was alleged that the third defendant purchased the souvenir stock with funds advanced by the plaintiff and had since purportedly passed a title thereto to the fifth defendant, and that the sixth defendant had physical possession of the stock as selling agent of the fifth defendant.
In support of the application there was filed an affidavit of the solicitor for the applicant based upon information given to him by Mr Harper, the Managing Director of the plaintiff and Mr Morris, the Receiver of the first defendant, and the solicitor's belief in the information so conveyed.		Rule 43.03 allows evidence to be received in that form in interlocutory applications.	The application for leave is an interlocutory application, any order upon it not necessarily finally disposing of the dispute between the parties.	The fact that the application is made as a preliminary to the bringing of an action does not deprive it of its character as an interlocutory application (as to  which see Hall v Nominal Defendant (1966) 117 CLR 423).	It has also been held that the process of liquidation being interlocutory there is no objection to a succession of applications in a continuous winding up (re Esal (Commodities) Ltd (1989) BCLC 59, per Dillon LJ. at 65 referred to in Paterson Ednie and Ford Australian Company Law, 3rd Edition Commentary  ons. 371).	Although the rule enables evidence to be received upon information and belief, it is still necessary to determine the weight which will be attached to each part of that evidence.	In his affidavit the solicitor sets out each of the matters upon which he received information from Mr Harper and they are:

	That the plaintiff and first defendant operated under a factoring agreement whereby the plaintiff agreed to purchase from the first defendant

certain monies owed to the first defendant.


	On or about 3 February 1989 the plaintiff appointed Mr Southwell as receiver and manager of the first defendant (Mr Southwell has since been replaced by Mr Morris).


	From time to time the first defendant entered into agreements with the third defendant to purchase from the third defendant debts owed to it, which debts were then sold to the plaintiff.


	In about November or December 1987 the third defendant sold to the first defendant debts purportedly owed to the third defendant by a company not a party to the action, and pursuant to its agreement with the first defendant the plaintiff purchased those debts from it for a sum in excess of $250,000.


	That the debts sold by the third defendant to the first defendant and by the first defendant to the plaintiff, were not "bona fide debts due and owing to the third defendant" which fact was known to the second defendants who were the directors of the first defendant at all material times.


The affidavit proceeds in relation to information
received by the solicitor from the Receiver and Manager of the first defendant:

	That with the funds advanced by the plaintiff to the first defendant and paid by the first defendant to the third defendant, the third defendant purchased the souvenir stock.


	On about 1 November 1988 the first defendant seized the stock from the third defendant in pursuance of a charge registered over the assets of the third defendant in favour of the first defendant.


(I assume that these events took place prior to the appointment of the Receiver and Manager).

The solicitor goes on to depose that he was informed by	Mr Harper:

	That the plaintiff had a charge registered over the first defendant's assets.


The solicitor says that he was further informed by the Receiver and Manager that immediately after the seizing of the souvenir stock by the first defendant:

	The souvenir stock was purportedly sold to the

fifth defendant for the issue of 200,000 $1 ordinary shares in the capital of the fifth defendant in favour of the first defendant,

and


	That he had caused a search of the records of the Corporate Affairs Commission to be conducted which revealed that the fifth defendant did allot 200,000 $1 ordinary shares to Arafura Finance Group Limited, but that there was no record of any such issue of shares to the first defendant.


The deponent then goes on to say that he is informed by Mr Symonds, one of the fourth defendants:

	That he and Mrs Symonds were the beneficiaries of a charge registered over the fifth defendant, and that on 4 February 1989 they executed their rights under the charge and seized the assets of the fifth defendant including the souvenir stock, but that:


	A search of the office of the Corporate Affairs Commission failed to show any charge registered over the assets of the fifth defendant in favour of the fourth defendants or either of them, but that the fourth defendants are the beneficiaries

of two charges registered over the assets of the third defendant.

	He then deposes that Mr Symonds is a director of the fifth defendant and says that he has been informed by the directors or former directors of the sixth defendant:


	That the souvenir stock is in the custody of the sixth defendant "who holds it and sells it purportedly as agent of the fifth defendant".


In the affidavit the solicitor says that the plaintiff's action is to secure the souvenir stock for itself and to seek a declaration that it is the clear and rightful owner thereof.	"To that end, the plaintiff's action against the third and fifth defendants is for a declaration to that effect and for damages for the difference between the value of the stock and the sum advanced by the plaintiff".	Counsel for the fifth defendant objects to some of that evidence upon the basis that some of the information conveyed by Mr Harper to the solicitor could only have been derived by Mr Harper from other sources and in particular the Receiver of the first defendant.	Whether the plaintiff had made the application for leave upon Originating Motion, being an application under an Act (Rule 4.05) or whether as was adopted by means of summons in the proceedings already instituted, the application would still
retain its quality of being interlocutory and attract the benefit of the evidentiary rule.

So that the nature of the plaintiff's proposed claim against the fifth defendant could be made more explicit, the hearing of the application was adjourned for a short time to enable the solicitors for the plaintiff to draft a proposed Statement of Claim.	That document asserts that there was a fraud perpetrated upon the plaintiff by the first, second, third and fourth defendants, whereby the third defendant purported to sell to the first defendant debts which were never due to it, and the first defendant sold those debts to the plaintiff knowing that there had never been any debts owing by	the third defendant to it, whereby on reliance upon the faith and truth of the representations made, the plaintiff paid to the first defendant a sum exceeding $250,000 which money the first defendant then passed to the third defendant.	It is then alleged that the third defendant purchased some souvenir stock which the first defendant seized under a charge, but
the plaintiff says that at that time it	had a charge over all of the assets of the first defendant, and that accordingly when the first defendant seized the stock from the third defendant, it became subject to the charge given by the first defendant to the plaintiff.		The plaintiff then alleges that in November 1988 the third defendant purported to sell the stock to the fifth defendant in consideration of 200,000 $1 ordinary shares in the fifth defendant, but that
no such shares were ever issued by the fifth defendant to the first defendant and nor has the first defendant received any other consideration for the purported sale of the stock to the fifth defendant.	The fourth defendant is then said to have seized and taken possession of the assets of the fifth defendant including the stock purportedly in pursuance of a charge given by the fifth defendant to the fourth defendant, but that there was never any such charge.
Finally, it is alleged that on a date unknown to the plaintiff the sixth defendant took possession of the stock on behalf of either the fourth or the fifth defendant and that it holds the same as an agent for the fourth or fifth defendant together with monies in an amount unknown to the plaintiff derived from the sale of some of that stock.	The plaintiff claims a right to trace the $250,000 into the souvenir stock.	It also says that that stock is subject to a charge over the assets and undertaking of the first defendant in favour of the plaintiff, and further that the stock is held on trust for the plaintiff by virtue of the plaintiff's right to trace and the charge.	By way of relief the plaintiff claims a declaration that the souvenir stock is held on trust for the plaintiff, that it is the beneficial owner of it, and an order that the sixth defendant deliver up possession of it to the plaintiff.

The fifth defendant, by its counsel before me, expressly asserted that his client claimed title to the property in the stock.
There were no documents placed before the Court in the plaintiff's application to establish or corroborate any of the facts and circumstances upon which it relies in seeking to make out its case.	The Statement of Claim does not expressly assert any fiduciary relationship between the plaintiff and any of the defendants so that the money or other property into which it has been converted, the stock, might be followed and recovered.

"In certain cases, for example between a beneficiary and trustee and persons claiming under the trustee, trust money or other property, or the money or  other property into which it has been converted, can, so far as it is capable of being identified or disentangled, be followed and recovered"	... "The principle of following assets applies wherever a fiduciary relation between parties subsists, and extends to enable property to be recovered not merely from those who acquire a legal title in breach of  some trust, express or constructive, or of some other fiduciary obligation, but from volunteers into whose hands the legal title to the property has come provided that, as a result of what has gone before, some equitable proprietary interest has attached to the property in the hands of the volunteer.	Equity intervenes in such cases to prevent a person from acting in an unconscionable manner."	(Halsbury 4th Edition Volume 16 paragraph 1460).

There are indications in the cases that property
acquired by fraud may be open to an equitable remedy by which the Court can enable the party defrauded to obtain restitution (per Lord Denning MR. in Hussey v Palmer (1972)
3 All ER 744 at 747 (following upon his Lordship's reference to "a constructive trust of a new model" in Eves v Eves (1975) 3 All ER 768 at 771).	Australian cases which it appears may arguably support the proposition include Anhaeusser v Anhaeusser (1930) QSR 55; Holt v Giblin (1885)
5 WN (NSW) 19 and Barrios v Chiabrera (1984) 3 BPR 9276.	As
to tracing and recovery from the hands of a volunteer see for example Black v S Freedman & Co (1910) 12 CLR 105.

There are two factors going to the exercise of discretion which individually or together set this case apart from many of the others.	The first is that the plaintiff is seeking to recover property which it claims belongs to it "There being only a small fund or a limited fund to be divided amongst a great number of persons, it would be monstrous that one or more of them should be harassing the company with actions and incurring costs which would increase the claims against the company and diminish the assets which ought to be divided among all the creditors.	But that has really nothing to do with the case where a man for the present purpose is to be considered as entirely outside the company, who is merely seeking to enforce a claim, not against the company, but to his own property" per James LJ. in David Lloyd & Co (1877) 6 CHO 339 at 344.	Secondly, as Lord Justice Turner said in McEwen v
The London, Bombay & Mediterranean Bank (Limited) (1866) 15
L.T. 495 at 496 "It could never have been the intention of the Act to prevent the prosecution against third parties of suits to which a company in liquidation was a necessary defendant."

Here the plaintiff asserts a claim to property in the hands of the sixth defendant.	It is alleged that the third defendant was party to a fraud upon the plaintiff enabling it to trace the $250,000.		In the course of that tracing it is said the property passed through the hands of the fifth defendant.	Whether or not the property was the subject of any charge and if so, to whom, further clouds the horizon.	The fifth defendant says it has title to the property.		As Rowlands J. said in JJ Leonard Properties v Leonard (1986} 11 ACLR 224, "This case can only be resolved by a court".	Subject to what follows, leave is granted nunc pro tune to institute proceedings against each of the third and fifth defendants.

Notwithstanding that it appears from the draft Statement of Claim that the plaintiff has a prima facie case on the merits, it is not evidence.	In CFG Limited v Rothwells (1989) 15 ACLR 348 there was a total absence of any evidence to demonstrate the existence of a prima facie case on the merits upon an application such as this.	Rogers J, pointing to the desirability of protecting a liquidator from unnecessary distraction by creditors, to allow such a
person to carry out the necessary investigation and to protect him from involvement in Court proceedings which may be perhaps only of a nuisance nature, and noting that the resources of the company in liquidation should not be frittered away in defending baseless claims, confirmed that the Courts have uniformly demanded that there be evidence showing a prima facie case.	His Honour went on, however, to assert that although due regard needs to be paid to requirements which have been so well established  "they should not be carried to the point of absurdity".	In that case it was quite clear, as his Honour said at p. 351, that there was a real dispute between the parties.	Likewise in this case there is a real dispute as to who has property in
stock.	In granting leave in that case his Honour directed that statements which would be filed by the plaintiff at a later stage in the proceedings be verified upon oath "which will then stand, no doubt, as adequate evidence of a prima facie case.".

There is some evidence here in the solicitor's affidavit, but although evidence is admissible upon information and belief, it is plain that some of the information conveyed to the solicitor could only have come third hand, for example, items numbered 3, 4, 5, and from examination of company records, for example, items numbered 6, 7, &  9.	It is necessary that there be evidence closer to the source of information in respect of those matters and related to the facts alleged in the Statement of Claim.
Leave will be granted to commence proceedings against the third and fifth defendant nunc pro tune as at
29 November 1990.	That leave is conditional (s. 371(2)(b)) upon the applicant filing affidavits within one month from today appropriately verifying the facts alleged in the draft Statement of Claim sworn by an officer of the plaintiff and the Receiver and Manager of the first defendant.

