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REASONS FOR DECISION
(Delivered 19 August 1991)

The Applicant was injured in a motor vehicle accident at Batchelor on 19 August 1984 as a result of which his left leg has been amputated above the knee. His solicitors submitted an application for benefits under the Motor Accidents (Compensation) Act to the Territory Insurance Office on 10 October 1984. On 28 November 1984 the General Manager of the Territory Insurance Office made a determination that no benefits were payable.

The Applicant's solicitors then requested the General Manager to refer the matter to the Board. By letter dated 3 May 1985 the Applicant received a copy of the determination of the Board dated 1 March 1985. The Board determined that the Applicant was not entitled to receive  benefits under the Act.


The Applicant's solicitors did not, at that stage, take any steps to refer the matter to this Tribunal. The Applicant himself did nothing further about the matter until early 1986 when he contacted his solicitors to see what progress had been made in relation to his claim. It is not necessary to recite in detail the circumstances which occurred thereafter. Suffice it to say that. no further steps were then taken to have the matter referred to this Tribunal until 29 November 1990.

The Respondent contends that the reference to this Tribunal was not made within the time limits prescribed by s.29 of the Act and that therefore this Tribunal is without
jurisdiction:	see Jones	v. Appeal	Tribunal	(1988-89)
 Motor	Accidents	(Compensation)

59	N.T.R.	12.	The	Applicant
contends that it was impossible for him to refer the matter to this Tribunal within the 28 days fixed by s.29  of the Act and that therefore that this Tribunal does have jurisdiction to hear this matter. This question of jurisdiction has been set down for hearing as a preliminary point.

The basis of the Applicant's argument is that for the whole of the period of 28 days immediately following the receipt by him of the Board's determination, the Board was not constituted and that therefore he is excused from non compliance with a requirement that the reference to this Tribunal must be made within the 28 day period: lex non
cogit ad impossibilia.


Prior to 3 April 1984 the Act provided that a matter had to be referred to the Tribunal in such manner and in within such time as may be prescribed. However, no regulations  were passed fixing any particular time limit. By amendment No.3 of 1984, which came into force on 3 April  1984, s.29 of the Act was amended to provide that any person who is aggrieved  by  a determination  of the Board  may, within 28
days of being served with a copy of the Board's determination, refer the matter to the Tribunal. In  Jones
v.    Motor    Accidents    (Compensation)    Appeal    Tribunal,    supra, the Full Court held that it was not open to this Tribunal to entertain a reference if the requirements of s.29(1) as to time had not been strictly complied with and that compliance with the 28 day appeal period is mandatory.

The Act, as amended, was in this form in May of 1985. No provision was made in the Act providing for the means by which a matter may be referred to the Board. However, s.29A of the Act empowered the Judges of the Supreme  Court to make Rules of Court regulating the referral of matters to the Tribunal. At the relevant time no such rules had been promulgated.

Prior to the amending Act in 1984, s.28 of the Act read as follows:
"There	is	hereby	established	a (Compensation)	Appeal	Tribunal
 Motor which
 Accidents shall	be
constituted by a judge of the Supreme Court."


The amending Act of 1984 amended s.28 by inserting at the end thereof the words "appointed by the Chief Justice." The Applicant has tendered a letter from the Registrar of the Tribunal (who is also the Master of the Supreme Court) to the effect that no judge of this court was, to his knowledge, between 1 August 1984 and 18 September 1985, appointed by advertisement in the Government Gazette of the Northern Territory to constitute the Tribunal. The Respondent, however, has tendered an affidavit by Mr  Stewart who has conducted a search of the records of this Tribunal for the period from 1 August 1984 to 18 September 1985 which reveals that a number of references were made to this Tribunal during that period. Only one of those matters went to hearing, the matter of Hebbron v. The Territory  Insurance Off ice (No. M3 of 1985). The reference  in that matter was filed on 14 March 1985, orders  for discovery were made on 28 March 1985 and on 5 December 1985, an order as to particulars was made on 6 June 1985 and the matter went for hearing on 17 November 1986. In all of the other matters (a total of 13) interlocutory orders of various kinds were made by a number of different judges of the Supreme Court, but none went to formal hearing.

The practice appears to have been adopted by the legal profession of filing references to the Tribunal with the Master's office of the Supreme Court. Presumably then the
Master referred the matter to the Chief Justice, who appointed a judge on an ad  hoe  basis to exercise the powers of this Tribunal.

On 18 September 1985 s.28 of the Act was further amended to omit the words "appointed by the Chief Justice."

This amendment was made by means of an urgency Bill and I have been referred to the debates of the Legislative Assembly of Wednesday 28 August 1985 (Hansard pp 1429-30) where the then Honourable Chief Minister said in a letter addressed to the Speaker:
"When the Motor Accidents (Compensation)  Act  was amended in 1984, amongst other things, it was intended any judge of the Supreme Court could be appointed, from time to time, to constitute the Motor Accidents (Compensation) Appeal Tribunal as the need arose. However, there is now a view that a specifically appointed judge may be required to constitute the Tribunal. It is most desirable  that this anomaly be rectified as soon  as possible so that the work of the Tribunal can proceed. Any delay in the passage of this Bill would cause hardship to those persons whose cases are currently under consideration by the Motor Accidents (Compensation) Appeal Tribunal."


The Chief Minister, in his second reading speech, said (Hansard, p.1430):
"The purpose of this Bill is to rectify an apparent anomaly relating to the appointment of judges to the Motor Accidents (Compensation) Appeal Tribunal under s.28 of the Act. This section was amended as part of a wide ranging change made to the Act in 1984. As a technical amendment, for the purposes of greater clarification, the words "appointed by the Chief Justice" were added. However, there is now a view that may have had the effect of altering the original meaning of the section so that a
specifically appointed judge may now be required to constitute the Tribunal. The original intention, and administratively the most satisfactory arrangement, was that any judge of the Supreme Court should be able to be appointed from time to time as the need arose. While this doubt exists, there could be delays in hearing appeals to the Tribunal and it is therefore considered desirable, as a matter of urgency, to amend this section by deleting the words "appointed by the Chief Justice.""


The Applicant contends that I should have regard to this material for the purpose of ascertaining the mischief which the amending Act of 1985 sought to correct.

That material, however, does not assist me, nor could it do so, as to the construction to be given to s.28 before the 1985 amendment.

In my view the plain meaning to be given to the language of
s.28 prior to the 1985 amendment was that the Tribunal·was to be constituted by such judge or judges as the Chief Justice might appoint from time to time: see Interpretation Act s.24 and s.41(1). Furthermore, there was no necessity for such an appointment to be in writing or published in  the Government Gazette.

During the relevant period the office of Chief Justice had fallen vacant, Forster CJ having resigned on 8 February 1985. O'Leary CJ was not appointed until 12 September 1985. In the meantime the duties of Chief Justice fell to be performed by Muirhead A.C.J., pursuant to s.35 of the
Supreme Court Act. Consequently, Muirhead A.C.J. had power to appoint a judge to constitute the Tribunal from time to time: see s.41(2) of the Interpretation Act. The fact that judges of the court were constituted from time to time to exercise the powers of the Tribunal is evident from the affidavit of Mr Stewart. Indeed, in many of the matters dealt with by the Tribunal during this period, Muirhead
A.C.J. himself sat as this Tribunal. It is true that there is no evidence that the Acting Chief Justice ever made a formal appointment; nor is there any evidence that he did not. In my view there is a presumption that the judges of the court, who sat as the Tribunal during this period, were regularly appointed: omnia praesumuntur rite esse acta.

In these circumstances, in my view there is no room for the application of the maxim lex non cogit ad impossibilia.  True it· is, that where an Act or thing required by a Statute is a condition precedent to the jurisdiction of a Tribunal, compliance cannot be dispensed with, and, if it  is impossible, the jurisdiction fails: see Maxwell, Interpretation of Statutes (12th  ed),  at 328.  Thus, in R.
v. Armitage (1872) L.R. 7 Q.B. 773, a provision that justices at the hearing of a bastardy summons "shall hear the evidence" of the mother and such other evidence as she might adduce, and which authorised them to make an affiliation order "if the mother's evidence be corroborated in some material particular by other testimony," made the evidence  of the mother  so essential  to the  jurisdiction
that no order could be made without it even though  the woman had died before the hearing. That was a case where nothing might have been done to have rectified the matter. But where something might have been done so as to comply with the requirements of the relevant Act, so as to confer jurisdiction, and all reasonable efforts to comply were made, the maxim was used to excuse non-compliance, not to destroy the jurisdiction of the court. Thus in R. v. The Justices of Leicestershire [1850) 15 Q.B. 88, justices in quarter-sessions were compelled by mandamus to hear an appeal against an affiliation order, notwithstanding that the woman in whose favour the order had been made had died after the making of the order and, consequently, could not be served  with the relevant notice of appeal.  In that case
the appellant was excused from serving the relevant notice, it having been impossible by the Act of God; but it is significant that the appellant, nevertheless, attempted service and that counsel for the Crown submitted that the maxim applied so as to excuse non-compliance with the Statute, as the appellant had done all that was possible to fulfil the requirements of the Statute. Similarly,  in Finney v. Godfrey (1869) L.R. 9 Eq. 356, a requirement contained in a Statute that, prior to taking a bill against an absconding defendant, the order for his appearance by a certain day be posted on the door of the parish church of the parish where the defendant  made his usual  abode within
30 days before absconding, was construed so that  the posting of the order was conditional upon there being a
parish church. As there was no parish church where the defendant last lived, the court ordered that it was sufficient to direct that the order be posted up  on the door of the chapel at Barnards Inn. Further, in Mayer v. Harding (1867) L.R. 2 Q.B. 140 the appellant was excused from filing his Stated Case with the court within  the 3 days fixed by the Statute, as the court was closed during this time, but the appellant did all he could by lodging it on the first day the court was open. Similarly, in Wills & Sons v. Mcsherry & Ors [1913] 1 K.B. 20, a Divisional Court upheld its jurisdiction to hear an appeal, notwithstanding that a notice of appeal had not been served on the respondents within the time stipulated by the Summary Jurisdiction Act of 1857. In that case the respondents were seamen, all of whom were at sea at the relevant time, but the appellant's solicitor sent copies of the notices of appeal to the respondents ' last known addresses and also served a solicitor who had represented the respondents before the justices appealed from. The Divisional Court in that case followed its own previous decision in Anderson v. Read 66 J.P. 564 which held that the court had jurisdiction to entertain the appeal on the basis that the appellant had done everything in his power to serve the respondent and it was shown that it had been impossible for him  to comply with the Statute.

True it is, that no Rules of Court had been made by the judges, pursuant to s.29A of the Act, regulating the

referral of matters to the Tribunal; nor did the Act otherwise provide for the mechanism by which an appellant may refer a matter to the Tribunal. However, in my opinion that objection is answered by the decision of Kriewaldt J. in Namatjira v. Raabe [1958] N.T.J. 608. In that case, it was argued that a right of appeal pursuant to s.30 of the Welfare Ordinance to the Wards Appeal Tribunal, which was constituted by a judge of the Supreme Court, was illusory and non-existent as no regulations had been made  as required by s.32(1) of the Ordinance prescribing the manner of the appeal, and it was impossible to serve a copy of the appeal on the Secretary to the Wards Appeal Tribunal as required by s.32(3) of the Ordinance as no person had been appointed as Secretary. Kriewaldt J. (at 623) dismissed these contentions, observing that the failure of the Minister to make regulations merely meant that he should have regard to even the most informal approach  to him in his capacity as Judge of the Northern Territory as a sufficient institution of an appeal,  and that the failure of the Administrator to appoint a Secretary merely meant that he must personally perform the secretarial duties connected with an appeal to the Tribunal, and that, consequently, a ward was excused from the necessity  to serve a copy of his appeal on the Secretary.

In my opinion, therefore, all the Applicant had  to do within the 28 day period prescribed by s.29 of the Act, was to make even the most informal approach to the Acting Chief
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Justice, and that would have been a sufficient compliance with the Act.

I reject, therefore, the contention of the Applicant that  it was impossible for the Applicant to comply with the time limits for referring his appeal to this Tribunal within the period prescribed, and as it appears that neither he nor  his advisers did anything at all during the relevant period to attempt to comply with the requirements of the Act,  there is nothing to excuse on the grounds of impossibility. The regrettable consequence of this is, following Jones v. Motor Accidents (Compensation) Appeal Tribunal, supra, that
this   Tribunal   now   has     no    jurisdiction    to   entertain  this
reference.


I will hear the parties as to the question of costs.
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