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REASONS FOR JUDGMENT
(Delivered 22 October 1993)

KEARNEY J:
I have had the benefit of reading the opinions of Angel
and Priestley JJ.	I agree with their Honours' observations, reasons and conclusions and add the following observations.
I consider the sentence of 3 years imprisonment imposed by the learned sentencing Judge was well within his Honour's proper sentencing discretion bearing in mind, in particular, the circumstances of the offence.	The direction that service of that term be fully suspended, on the basis that the respondent entered into a home detention order and a recognizance, constituted exceptionally lenient punishment.
Normally, armed robbers can expect to serve and are required to serve, a period of immediate imprisonment.	On the face of


it the respondent's criminal history did not warrant such lenient treatment.	His Honour gave particular weight to the probation report which indicated the possibility of a recent sea change in her behaviour.	Such reports do not take account of other factors relevant to sentencing in cases of armed robbery, particularly that punishment should reflect the need for general deterrence.	However, his Honour was well aware of this, took account of all relevant factors, and, with respect, formulated the sentence with particular care.	The result is an exceptionally lenient punishment, viewed against the current sentencing pattern in this Court for this offence; it is, however, a punishment which in all the circumstances lay within the proper exercise of his Honour's sentencing discretion.
I remain troubled as to whether co-existing orders can be made under s19A of the Criminal Law (Conditional Release of Offenders) Act and s5(1)(b) of that Act in respect of a single offence.	Home detention orders and conditional releases arguably were intended to be quite separate and distinct dispositions under the Act.	Problems arise if an offender dealt with as here does an act which constitutes a breach of both dispositions, since the consequences of breach are not the same; Priestley J has discussed them at length and I need go no further. The learned sentencing Judge was clearly aware of the potential problems, and sought to meet them by making the sl9A disposition the primary sentencing disposition.
The question of the power to sentence in this way was not sought to be argued before this Court; it was common ground
that the disposition was competent.	In the circumstances I take the matter no further than to express concern at an unsatisfactory legal position; I think it highly desirable that the Legislative Assembly examine and clarify this aspect of the Act.	similar problems have arisen elsewhere; see, for example, the discussion of related issues in Harkness (1990)
er. App. R(S)366 (C.A.), and the observations in Evans (1959)
43 er. App. R. 66 (C.C.A).	See also Kurungaiyi v Garner (1991) 76 NTR 1 at 5-9, where Asche CJ discussed a disposition involving  an order under s5(1)(b) of the Act which incorporated a bond condition for carrying out certain unpaid community service work, a form of disposition which the Legislature may possibly have intended to provide for exclusively under Part V of the Act.
I would dismiss the appeal.


ANGEL J:
I agree with Priestley J.
I agree that the provisions of the Criminal Law
{Conditional Release of Offenders) Act enabled the sentencing disposition in the present case.
Armed robbery is a very serious crime for which the
maximum penalty is imprisonment for life and ordinarily it is to be treated as a charge where the punitive and deterrent aspects of punishment prevail over the reformative.
Ordinarily, even a first offender of good character is properly to be imprisoned to mark disapproval by the law of the conduct in question and as an example to others of what will become of them should they do likewise.	Nevertheless, each case must be decided on its own circumstances; there is no absolute rule of thumb.
In the present case, I do not think it can be said that his Honour's exceptional sentence is exceptionable.
As armed robberies go, this was at the lower end of the scale.	It was ill-conceived and gained little money.	More importantly, for present purposes, subsequent to the offence but prior to sentencing, the respondent had apparently been brought to her senses by a term of imprisonment served in relation to an unrelated offence.	She had apparently "turned a new leaf'' and in the exercise of his Honour's discretion, he sentenced as he did, considering, instinctively it would seem
{and I share the same instincts), that the respondent and the community would be ill-served by a further term of actual imprisonment and better served by giving the respondent a
final chance to redeem herself.
At the time of sentencing the respondent was a young mother with an infant child and new parental responsibilities, and in all the circumstances, and notwithstanding that the offence was the offence of armed robbery, I do not think it can be said that the sentencing discretion miscarried in this case.
His Honour, the learned sentencing Judge, made it clear that this case is no precedent for future cases and armed robbers will in future, as they have in the past, ordinarily  be sentenced to a term of imprisonment.	King CJ's statement from Yardley v Betts (1979) 22 SASR  108 at 114, so often  cited, and always with approval, warrants repetition:	II	an offender has no cause for complaint, if he receives a sentence which is within the legal maximum and is fair and reasonable having regard to all the circumstances of the case, simply because courts·have been in the habit hitherto of imposing somewhat lighter sentences."
I would dismiss this Crown appeal against sentence.


PRIESTLEY J:
This appeal is brought by the Crown on the ground that the sentence imposed by Mildren Jon	2 April 1993 upon the respondent Yvette Lewfatt was manifestly inadequate.
The respondent had pleaded guilty to a charge that she
had on 8 January 1992 robbed Mrs J. Mccool of approximately
$180 cash while armed with an offensive weapon, a knife. Section 211 of the criminal Code makes a person found guilty of such a charge liable to imprisonment for life.
The sentencing hearing before Mildren J took place on 10 February 1993 and 2 April 1993. On the latter date he made the sentencing orders now subject to appeal. On 27 April 1993 he published detailed reasons for his orders.
In the course of the sentencing hearing there was considerable discussion of the sentencing pattern which had become established in the Northern Territory for offences of the kind to which the respondent was pleading guilty. There was also, of course, considerable discussion of the particular circumstances of the respondent's case. The Crown contended that the established sentencing pattern did not deal adequately with what was said to be a type of crime which was becoming more prevalent. It was submitted that the judge should impose a heavier sentence than would be the case if he abided by the established pattern and that a custodial sentence should be imposed upon the respondent.
Mildren J accepted the Crown's submissions in two respects. First, on the basis of evidence that had been put before him he found that the offence of armed robbery of the
type under discussion was becoming alarmingly prevalent. Second, he expressed the view that the penalties for that type of offence had been too lenient, and he said that he intended to impose more severe penalties for this type of offence in the future.
However, contrary to the Crown's contention, he also expressed the view that an alteration to the sentencing pattern should not be made abruptly and without warning. Thus, in the case before him, he proceeded to deal with.the respondent on the basis of the existing sentencing pattern. On this approach, the objective circumstances of the crime, in his opinion, made a sentence of three years imprisonment appropriate. Then, a detailed consideration of the particular facts of the crime taken together with the history and circumstances of the respondent led him to the opinion that he should suspend the sentence.
In this court counsel for the Crown made detailed and helpful submissions in support of the view that a severer penalty should have been imposed upon the respondent by the sentencing judge. counsel for the respondent also made submissions of considerable assistance to the court. The submissions fell into two parts: one dealing with the sentencing judge's views that there should be a move towards severer penalties in cases of the instant kind, but that he should act in the case before him on the basis of existing sentencing patterns; the other dealing with the appropriateness of the sentence by reference to the particular facts relating to the respondent and the crime she committed.
In regard to the first, it was submitted for the Crown that it was inappropriate for the sentencing judge to regard himself as constrained by an existing sentencing pattern from imposing what appeared to him to be the appropriate sentence in the circumstances. It was further submitted that there is no binding principle that where the prevailing standard of sentences for a particular offence appears to a sentencing judge to be over lenient he cannot impose a sentence above that prevailing standard without due warning and only then by a gradual trend.
There is some force in this submission and it would
provide the basis for an effective criticism of the sentencing procedure in the present case if Mildren J had indeed regarded himself as bound to adhere to the existing sentencing pattern until appropriate warning had been given. However, it seems to me to be clear that he did not regard himself as bound to take that course, but rather that he chose to follow it, as being appropriate in the circumstances. This appears from a passage in his reasons where having first stated the conclusions he drew from the material before him to the effect that offences of the relevant kind were becoming more prevalent and that severer penalties should be imposed upon persons found guilty of them, he continued:
"In those circumstances, it seemed to me appropriate that a public warning be given, that in future, I intend to gradually increase the level of sentences for this kind of offence. I consider that, subject to any guidance that I may receive from the Court of Criminal Appeal or from the other judges of this Court for whom I cannot speak, that any proposal by me to increase sentences must be gradual and take place after due warning given. In Breed v Pryce (1985) 36 NTR 23 at 33, Nader J warned that if


courts are of the view that penalties in the past have been too light, the position should be corrected by an upward trend rather than an abrupt increase. In Clair v Brough (1985-6) 37 NTR 11 at 15, Kearney J agreed with Nader J's approach, observing that there should be public warning before a general •tariff' is increased, and that any increase should be gradual. In Poyner v R (1986) 66 ALR 264, the High Court observed in a joint judgrnent that statements of this kind provide 'useful guidance which should always be kept in mind' but do not state any binding principle. No doubt, if any abrupt increase is warranted, the Court of Criminal Appeal, which has the ultimate responsibility for setting sentencing standards in the Northern Territory, will do so."
Although the word "must" appears in the statement "any proposal by me to increase sentences must be gradual" in the first sentence of the above passage, it is clear from the remainder of the passage and the authorities then cited, particularly Poyner v R (1986) 66 ALR 264, that the judge was using the word "must" in the sense of "should". That this was his meaning is put beyond doubt by his recognition that the statements made in Breed v Pryce (1985) 36 NTR 23 at 33 and
Clair v Brough (1985-6) 37 NTR 11 at 15 did not state any
binding principle. Mildren Jin	terms recognised and in my opinion was abiding by what was said by the High Court in Poyner. This was as follows:
"Mr James referred us to the remarks of Bray CJ in R
v Barber (1976) 14 SASR 388 at 389-90, where it was said that if the prevailing standard of sentences for a particular offence is too low, 'it can be raised after due warning, but by steps and not by leaps'. Similarly, in Breed v Pryce (1985) 36 NTR 23, Nader J, at p 33, said that if the view is taken that past penalties have been too light, the position should be corrected by an upward trend in penalties rather than by an abrupt increase. These statements provide useful guidance which should always be kept in mind, but they do not state a binding principle." (at 264, per Gibbs CJ, Murphy, Wilson, Brennan and Deane JJ)
It seems to me that the High Court in this passage was indicating that there would be circumstances in which it would be appropriate for judges to adopt the approach adopted by Mildren Jin	the present case but that judges should be aware that they were not bound to do so.
An important consideration which judges placed in the situation in which Mildren J found himself will have to take into account in deciding whether or not to give warning before departing from an established pattern of sentencing is that which was stated by Mason Jin	Lowe v The Queen (1984) 154 CLR 606 in the following terms:
"Just as consistency in punishment - a reflection of the notion of equal justice - is a fundamental element in any rational and fair system of criminal justice, so inconsistency in punishment, because it is regarded as a badge of unfairness and unequal treatment under the law, is calculated to lead to an erosion of public confidence in the integrity of the administration of justice. It is for this reason that the avoidance and elimination of unjustifiable discrepancy in sentencing is a matter of abiding importance to the administration of justice and to the community." (at 610-611)
These observations were made in a case which concerned discrepancy in sentencing of co-offenders, but Mason J made it clear, I think, that they were not limited to that particular area of discrepant sentences.
I do not think that any error has been shown in the approach adopted by Mildren Jin	the present case to the range of sentencing possibilities he should take into account in deciding upon an appropriate sentence for the respondent.
As to the sentence of three years imprisonment which he decided on as being appropriate to the circumstances, that seems to be fully justified by reference to the details of


sentences in broadly similar cases which were in evidence before him. There were eighteen of these, eight of them involving more than one accused. The basic details are set out in a table in Mildren J's reasons of 27 April 1993. Given that it is legitimate for a judge to take sentencing patterns into account, along with the other relevant factors including the maximum penalty, prescribed by statute, I do not think it is possible to say that the sentence of three years imprisonment imposed by Mildren J was outside a proper exercise of sentencing discretion.
The Crown's primary attack in regard to the sentence was the fact that it was suspended. Mildren J explained his reasons for this at some length. In summary, they were as follows.
	The respondent had gone to the Casuarina Shopping Square to collect a social security cheque; she then had no intention in mind of committing a robbery; the cheque was not available; in order to get money she then decided to rob a shop within the shopping complex; bought a knife and a baseball cap; went to the shop where Mrs Mccool was working; pointed the knife at Mrs Mccool; told her to open the till and give her the money in it; and then ran away with the money. She was seen by people who knew her. The next day she told the police where she was and she was arrested. At the time she had a drug and alcohol habit.
	The respondent had prior convictions mainly for numerous offences of dishonesty. There were none for such offences

as armed robbery or robbery. She had on various occasions been imprisoned, fined and given bonds, some of which she had breached. Mildren J noted that these facts showed she was not entitled to the same degree of leniency as a person of good character. At the time of sentencing she had already spent forty-one days in custody in respect of the armed robbery. Mildren J noted also that although she was pleading guilty to the charge, contrition was somewhat belated. She had served her latest term of imprisonment in respect of sentences recorded on 7 May 1992. She was born in October 1972 and had been nineteen at the time of the armed robbery.
	Although the respondent's history, until the time she

began to serve her latest term of imprisonment in 1992 was not such as to attract any leniency, there was
persuasive material before him supporting the view that
'
following her serving the term of imprisonment which
began in May 1992 her attitude had undergone a remarkable change. She had been well behaved until the age of sixteen and her record of offences had commenced in a period of rebelliousness which led to her leaving home in 1989. The materials appeared to show that this period had come to an end during 1992. At the beginning of the year she began a new de facto relationship and she bore a daughter on 20 September 1992. During the term of imprisonment which began in May 1992 she overcame problems with alcohol and drug abuse which had contributed to the offences she committed in preceding


years. The evidence was that the birth of the daughter  had a positive effect on her. While in prison on the last occasion she continued her education and not long before she was sentenced she obtained very good results in mathematics.  According to her present de facto husband she spent most of her time at home and no longer consumed alcohol or drugs. She was reported to be a good mother to her daughter and to have formed a very good relationship with her mother. She was intending to seek a career in fashion; her main interests appearing to be to pursue her studies with that in mind and also to take care of her daughter and her child of a previous relationship. Her current de facto relationship  appeared to be a stable one.
	The report of the probation and parole officer was

favourable to the making of orders of the kind which were eventually made. This report supported the view that the respondent was successfully changing her ways in the manner already noted.
At this point Mildren J stated summarily why he thought he should make orders of the kind that he did:
"The prisoner was young, and had undergone significant changes in her outlook. Her prior convictions were drug and alcohol related. She was now determined to stay off drugs and alcohol, and to pursue her ambitions for a career, and accept responsibility as a parent. Her history strongly suggested that she had gone through a difficult period of immaturity, and was now ready to rehabilitate herself. In those circumstances  a period of actual imprisonment could well be counterproductive to this process.  If one of the main purposes of punishment is to protect society, society's interests are best served by a sentencing disposition which promotes the rehabilitation of the
prisoner, rather than a disposition which may have the opposite effect., Other relevant factors were the limited planning involved in the offence, and the fact that the offence was impulsive, and carried out to enable the prisoner to obtain drugs. The circumstances of the offence indicated that it was very much at the bottom end of the level of seriousness for offences of this type."
The foregoing conclusions, and the reasons that led up to them, seem to me to be an acceptable (indeed, persuasive) approach to the sentencing of the respondent and to be well within what are conventionally called proper sentencing principles.
For the Crown it was submitted that the judge had given
insufficient weight to such matters as the respondent's lack of real remorse and lack of concern for the effect of the offence upon Mrs Mccool, the respondent's prior bad character and failure to comply with numerous bonds, and the element of general deterrence. When it is said that a sentencing judge has failed to give sufficient weight to factors of this kind, and at the same time it is apparent that the judge undoubtedly had those factors in mind, it is a matter of judgment for a court of criminal appeal to assess whether the sentence imposed is so far out of what the appellate court regards as the legitimate range for a particular offence as to warrant interference with the sentencing judge's decision. As I have already indicated in regard to the present case, I think Mildren J took all the necessary matters appropriately into account and arrived at a decision with which I do not think it would be right for this court to interfere.
In view of the conclusions I have expressed upon the
arguments put by the Crown in support of its appeal, it


follows that in my opinion the appeal should fail.
However, it is necessary to mention another matter. This concerns the actual orders made by Mildren J which I have so far only referred to as a term of three years imprisonment which he thought should be suspended. The details of the orders are somewhat more complicated. In the course of argument the court raised with counsel both for the Crown and the respondent the question whether such orders were within the competence of the sentencing judge.
The orders actually pronounced by Mildren Jon	2 April 1993 were as follows:
"	the sentence of the court is that the prisoner will be imprisoned for 3 years but I direct that the sentence be suspended, firstly, upon the prisoner entering into a home detention order for a period of
9 months and, subject to that, secondly, entering into a recognisance self in the sum of $2000 to be of good behaviour for a period of 3 years, subject to the following conditions: (1), that she be placed under the.supervision of a probation officer; (2), that upon her discharge from the court, the offender report immediately to the correctional serviees officer located at the Home Detention Unit, Correctional Services Office, 1st Floor, Corner of Mitchell & Knuckey streets, Darwin."
As I earlier mentioned this sentence was arrived at only after considerable discussion of the procedural aspects of such orders had taken place between the judge and counsel both for the Crown and the respondent. They had both made known to the court the view that, if the court were disposed to impose a sentence of this kind, it would be within the court's power to do so.
Having pronounced the sentence Mildren J said to the respondent:
"Are you prepared to enter into those bonds?"
The respondent answered yes.
When this court raised with counsel questions about the judge's power simultaneously to make orders that the respondent enter into a home, detention order and enter into the specified recognisance to be of good behaviour for three years, counsel for the Crown indicated that in view of the submissions made by the Crown before Mildren J the Crown would not want to be heard to say that the judge had not had power to make the orders that he did. Submissions were put to the court both by Crown counsel and counsel for the respondent supporting the validity of the orders.
The primary reason for the court raising the questions of power concerning the orders was that they were authorised by distinct Parts of the Criminal Law (Conditional Release of Offenders) Act which may not have been intended to be used concurrently. The two Parts described regimes similar in some ways and different in others.
Pt IVA, which is headed "Home Detention Orders" and comprises ss 19A to 19H, was inserted in the Act in 1987. It deals comprehensively with the making and administration of home detention orders. Section 19A(l) authorises the court upon convicting an offender to "sentence that offender to a term of imprisonment but direct that the sentence be suspended on the offender entering into a home detention order". Section 19A(2) specifies what a home detention order may require the offender to do, these requirements being quite onerous.
Section 19F specifies the various possibilities open to the court when an offender in respect of whom a home detention
order is in force is in breach of that order.
The other Part relied on by Mildren Jin	making the orders was Part III which is headed "Conditional Release" and comprises ss 4 to 8. It was under this Part that so much of Mildren J's orders as related to the recognisance was made.
section s authorises the court where a person is convicted of an offence against a Territory law to "sentence the person to a term of imprisonment but direct that the person be released" upon the giving of security by recognisance or otherwise that the person will be of good behaviour for a specified period and comply with any conditions the court thinks fit and specifies in the order.
The powers of the court given by Parts IVA and III make it possible to specify conditions pursuant to each Part which closely resemble one another. However, a person subject to a home detention.order is, bys	19F(l)(e), bound to observe the Regulations made under the Act. These are quite detailed, and impose, inter alia, obligations in regard to Surveillance Officers who appear only to be appointed, under s 19G, for the purposes of Part IVA (see also s 3). The Regulations, which are entitled the Criminal Law (Conditional Release of Offenders) (Home Detention Orders) Regulations, apply only to an offender who is subject to a home detention order.
Again it might be possible to impose conditions under the s 5 regime closely analogous to the requirements under Pt IVA, but this would be a complicated procedure and even then could not produce exactly the same result.
Further, the consequences of non compliance with what may
be required under the two Parts are different. section 19F provides for what happens when an offender in respect of whom a home detention is in force becomes in breach of that order. The consequences have some similarities to the consequences under s 6 of failing during the period of good behaviour to comply with the conditions specified in the order under which the person was-sentenced but directed to be released, but in some circumstances at least, the consequences of a breach of home detention order requirements may have more serious results for the person in breach than failure to comply with a condition imposed pursuant to the s 5 regime.
A further matter is that, taking the present case as an example, an action by the respondent could be a breach both of a condition imposed pursuant to s 5 and of a requirement stemming from the making of the home detention order. To deal under both regimes with such an action by the respondent, two separate procedures would have to be followed by the authorities. I	both were pursued, they could conceivably (perhaps necessarily) be taken separately from one another.
Without going into further detail, it seems clear that the imposition of orders simultaneously under Pts III and IVA could bring down upon the person subject to them oppressive consequences.
However, these possibilities do not seem to me to go to the question of the court's power to make such orders simultaneously. The possibilities I have mentioned may provide good reason for following a simpler course in future in order to achieve a result along the lines desired in the present
case, but that is a different matter.
When used together the two kinds of orders may have cumulative effects upon the person subject to them; these effects may at once be similar to or different from one another or overlap with one another. It does not follow from this that the Act should be so construed as to prevent their being used simultaneously.
One curious aspect of the operation of Pt IVA which emerged in the course of the discussion was that the Part does not appear to make any provision for the situation which occurs if an offender is sentenced to a term of imprisonment and the court then directs pursuant to s 19A(l) that the sentence be suspended on the offender entering into a home detention order the requirements of which are specified to last for a shorter period than the sentence. The provisions seem to permit, for example, the imposition of a sentence to a term of imprisonment for one year followed by a direction that the sentence be suspended on the offender entering into a home detention order requiring the offender to reside at specified premises for a period of six months and imposing other requirements under the home detention order also to be in effect for only six months. The terms of s 19A(l) would seem clearly enough to bring about the result that as soon as the offender entered into the home detention order the sentence would be suspended; if the offender then complied with all requirements for the six month period specified in the order there does not appear to be any provision in Pt IVA which would change the legal position that the sentence remained


suspended after the expiration of the six months. The question was then raised in regard to the orders in the present case whether if the respondent complied with all the requirements of the nine month home detention order, the effect of s 19A(l) would be that her three year sentence must remain suspended for the balance of its term so there would be nothing which could be done under Pt III if after the nine months the respondent failed to comply with a condition specified in the order made under s 5.
However, I doubt whether this result would follow.
Although in common usage an order under s 5(1)(b) is spoken of as a suspended sentence, the mechanism of the provision is actually that the court by order sentences the person to a term of imprisonment but directs that the person be released upon giving the security specified by the court.
What may happen thereafter under Pt III if a person released pursuant to s 5(1)(b) fails to comply with conditions of that release (to adopt the shorthand language used in the headnote to s 6) is set out ins	6(3)(e), which says the court may -
"(e) in a case where the person having been sentenced, was released forthwith or after he had served a specified part of the sentence imposed on him - commit the person to prison to undergo imprisonment for such term, being a term not exceeding the sentence or the balance of that sentence, as the case may be, or make any order (including an order under section 5(1)) which the court would, if he had then and there been sentenced for the offence of which he was originally charged, be empowered to make."
The word "such" in the two words I have caused to be italicised in par (e) caused me some difficulty. Ordinarily
the word, when used in the way it is in par (e), is either referring back to an earlier use of the word which follows it or is followed by the word "as" and a word or words descriptive of something to which the word "such" is proleptically referring. On first reading, I did not see from the syntax of the paragraph that the word was being used in either way. There is certainly no earlier use of the word "term" to which the particular "such" can be referring.
However, on reflection, I have concluded that the words "such term, being a term not exceeding" etc, must mean "such term, as is a term not exceeding" etc.
If this be the correct understanding of the words, then what happens in the case of a person sentenced but released under s 5(1)(b) who subsequently fails to comply with the conditions of release and is dealt with under s 6(3)(e) is that by the authority of that paragraph a new term is imposed upon the person, commencing from the date of the commitment of the person to prison pursuant to the paragraph.
on this approach, I do not see any technical problems in the enforcement of the orders made by Mildren Jon	2 April 1993 (and set out at p 11 above). Although he did not use the precise language of s 5(1)(b) in connection with that part of the order dealing with the recognisance, nevertheless, that part of the order is plainly based upon s 5(1)(b) and necessarily involves the consequence that Mildren J was ordering the respondent's release pursuant to it.
Thus on my reading of the different provisions, even if it is correct that should the respondent comply with all the
requirements of the home detention order then after nine months the sentence imposed by Mildren J will remain suspended pursuant to Pt IVA for the balance of the sentence, nevertheless should the respondent fail to comply with the conditions of the recognisance in the remaining period of the recognisance, then she would be liable to be committed to prison pursuant to s 6(3)(e) notwithstanding the original sentence remained suspended at that time.
The result is, in my opinion, that counsel for the Crown and for the respondent were right in submitting to Mildren J, and he was right in accepting, that he had power to make orders in the way that he did. The discussion of the complications that could arise pursuant to such orders which took place in this court very probably did not cover all the possibilities of complication and potentially oppressive ways of enforcement that might follow from having them operate concurrently. If a similar situation should again need to be considered by a sentencing judge, it seems to me it would be advisable for careful thought to be given to the extent of such complications and potential oppressiveness before deciding to repeat the procedure, and careful consideration to the possibility that simpler methods might achieve substantially the same result.
In my opinion the Crown appeal should be dismissed.

