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IN THE SUPREME COURT
OF THE NORTHERN TERRITORY
OF AUSTRALIA
AT DARWIN

The Queen v Hatim & Others [2000] NTSC 54
No. 20003243, 9929075, 9929076, 9929077, 9929078, 9929081 FORMTEXT 

	BETWEEN:

	THE QUEEN

	AND:

	ASRI HATIM
 and
LASANI
 and
NASRUDDIN KADIR
 and
SARI BEY
 and
YUNUS EN
and
IRGY RUDIANTO

CORAM:	THOMAS J


REASONS FOR RULING

(Delivered 7 July 2000)


	This application pursuant to s 16L of the Evidence Act 1939 (NT) relates to two of the persons named on this indictment, Asri Hatim and Lasani.

Asri Hatim and Lasani have each entered a plea of not guilty to a charge and an alternative charge on indictment that:
“Between about 9 December 1999 and about 16 December 1999 at Ashmore Reef and elsewhere facilitated the bringing to Australia of a group of 5 or more people, namely 127 people, knowing the people would become, upon entry into Australia, unlawful non-citizens.
Contrary to section 232A of the Migration Act 1958”
and further charge in the alternative that:
“Between about 9 December 1999 and about 16 December 1999 at Ashmore Reef and elsewhere did take part in the bringing to Australia of a non-citizen under circumstances from which it might reasonably have been inferred that the non-citizen intended to enter Australia in contravention of the Migration Act 1958, in that the accused were crew members of a vessel, the ‘Sinar Mutiara’, which was bringing 127 non-citizens to Australia in circumstances where these non-citizens did not have travel documents, or visas authorising entry to Australia, nor were they Australian citizens.
Contrary to sub-paragraph 233(1)(a) of the Migration Act 1958”
	The issue on the voir dire in respect of Asri Hatim and Lasani is that the caution was not properly administered and was in breach of the Anunga Rules No. 3 and s 23F of the Crimes Act 1914 (Cth).  Anunga Rule No. 3 is as follows:

“Great care should be taken in administering the caution when it is appropriate to do so.  It is simply not adequate to administer it in the usual terms and say, ‘Do you understand that?’ or ‘Do you understand you do not have to answer questions?’  Interrogating police officers, having explained the caution in simple terms, should ask the Aboriginal to tell them what is meant by the caution, phrase by phrase, and should not proceed with the interrogation until it is clear the Aboriginal has apparent understanding of his right to remain silent.  Most experienced police officers in the Territory already do this.  The problem of the caution is a difficult one but the presence of a ‘prisoner’s friend’ or interpreter and adequate and simple questioning about the caution should go a long way towards solving it.”  (R v Anunga (1976) 11 ALR 412).
	Section 23F of the Crimes Act provides as follows:

“23F Cautioning person under arrest
(1) Subject to subsection (3), if a person is under arrest for a Commonwealth offence, an investigating official must, before starting to question the person, caution the person that he or she does not have to say or do anything, but that anything the person does say or do may be used in evidence.
	(2) The caution must be given in, or translated into, a language in which the person is able to communicate with reasonable fluency, but need not be given in writing unless the person cannot hear adequately.
		(3) Subsections (1) and (2) do not apply so far as another law of the Commonwealth requires the person to answer questions put by, or do things required by, the investigating official.”
	In addition with respect to Lasani, counsel for the defence Mr Rozencwajg, submits that there is a breach of s 23G of the Crimes Act in that Lasani was effectively denied the right to communicate with a legal practitioner.

The Crown called evidence on the voir dire.
Fung Angela Rodgers gave evidence that she is an interpreter/translator in the English and Indonesian languages.  On 20 December 1999, Ms Rodgers assisted the Federal Police in interviewing a group of Indonesian fishermen at the Australian Federal Police Station in Lindsay Street.  The Indonesian men were brought into a large room and seated on chairs.  The Federal Police spoke to them as a group giving them a caution and advising them as to their rights.  Ms Rodgers interpreted this into the Indonesian language for the benefit of the Indonesian persons present.  Ms Rodgers stated that she had that morning viewed the video of the record of interview and there were two amendments she sought to make to the transcripts of the video recording that had been prepared.  The transcripts of the record of interview with Asri Hatim and Lasani were tendered Exhibit P1.  Ms Rodgers indicated that in respect of the interview with Asri Hatim the words appearing on p 3.7:
“CURTIS:  I wanted to make sure that you understand what I just said to you ..…”
were not in fact translated by Ms Rodgers.
	On p 1.7 of the interview with Lasani, Ms Rodgers did not translate the words spoken by Federal Agent Curtis “nineteen ninety nine”.

On p 9.2 the name of the village where Lasani lives should be spelt Kampung Batu not “Cumplebadu”.
John Douglas Curtis gave evidence he is a federal agent with the Australian Federal Police.  On 20 December 1999, Federal Agent Curtis took seven Indonesian nationals from the Foskey Pavillion to the police station at Lindsay Street.  Arrangements were made for Ms Rodgers to attend as an interpreter.  Through the interpreter, Federal Agent Curtis addressed the seven men.  He advised them as to the reason they were there.  He told them the allegations they were facing and that he spoke to them as a member of the Federal Police.  Federal Agent Curtis told them police wanted to interview them in relation to the offence alleged against them.  He went through their rights with them advising them they had the right to contact or attempt to contact a solicitor, to attempt to contact a friend and to contact the Indonesian Consulate.  Firstly, it was determined who wanted to speak with a solicitor and who did not.  Irgy Rudianto took the opportunity to speak to a solicitor.  Federal Agent Curtis explained the caution to the group of men through the interpreter advising them it was their choice  whether to be interviewed and whether to answer questions or not.  The Federal Police had contacted Legal Aid but there was no lawyer available at that time.  Asri Hatim was the first person interviewed and he gave a record of interview.  Contact was established with the Legal Aid Office and arrangements were made for Irgy Rudianto to speak privately with Suzan Cox from the Legal Aid Office.  After obtaining legal advice Irgy Rudianto declined to be interviewed.
The Indonesian Consulate arrived and he was given the opportunity to speak with all the Indonesian nationals.  The Indonesian Consulate spoke with the men and sat in on the interview with two persons Federal Agent Curtis had been informed may be juveniles.  They were Masho Abdullah and Nasruddin Kadir who were interview after Asri Hatim.  The next person interviewed was Sari Bey and the last person to be interviewed was Lasani.  The video tapes of the interviews with Asri Hatim and Lasani were tendered as Exhibit P2 and both of them were played to the Court but only that part of the records of interview that dealt with the giving of the caution and the advice given as to the defendants’ rights.  Federal Agent Curtis said that at the completion of all the interviews the men were taken to Berrimah Police Station, charged and kept in custody.  The interpreter accompanied the men during this part of their dealings with Federal Agent Curtis.
It is my understanding of Federal Agent Curtis’ evidence that the authorised immigration officer at Ashmore Reef served a detention notice on the seven persons and placed these persons in detention.  They had been placed in detention on 16 December 1999 and transported to Darwin arriving on 20 December 1999.  During this period they were in detention under the Migration Act 1958 (Cth).  Federal Agent Curtis was aware of their impending arrival and took them into custody at Foskey Pavillion on 20 December 1999.
After advising the seven persons of their rights to see a lawyer and to contact a friend or relative or the Indonesian Consulate.  Federal Agent Curtis advised them they did not have to take part in an interview.  This procedure was not tape recorded.  However, the evidence as to what occurred when Federal Agent Curtis says he addressed the seven men collectively has not been challenged.  Neither of the defendants, the subject of this voir dire hearing, gave evidence.
I accept Federal Agent Curtis did explain the rights to the seven men in the group collectively and that he did this through an interpreter.  I accept he cautioned each of the seven persons through an interpreter and obtained a response through the interpreter that they each understood.  He did not ask them to explain the caution back in their own words when he spoke to them collectively.  When he conducted the individual interview with Asri Hatim and Lasani he did ask them to explain the caution in their own words but in neither of the interviews did he receive a satisfactory response.
Federal Agent Curtis explained the caution to Asri Hatim through the interpreter and received the following response (p 2 – 4 ):
“CURTIS:	Before I ask you any questions about that, I must caution you
(foreign language)
CURTIS:	That you do not have to answer my questions
(foreign language)
CURTIS:	Unless you want to.
(foreign language)
CURTIS:	But anything you do say or do will be recorded on the tapes.
(foreign language)
CURTIS:	As the interview takes place
(foreign language)
CURTIS:	And may later be used in evidence.
(foreign language)
CURTIS:	In court.
(foreign language)
CURTIS:	Do you understand that.
(foreign language)
RODGERS:	Yes I understand.
CURTIS:	Can you explain to me in your words what you understand by that.
(foreign language)
RODGERS:	I don’t quite understand.
CURTIS:	I wanted to make sure that you understand what I just said to you so say if I want, if I ask you a question, do you have to answer my question.
(foreign language)
RODGERS:	Yes I can.  If I can answer I answer you.
CURTIS:	Do you understand that it is your choice as to whether you do or don’t answer my question.
(foreign language)
RODGERS:	Yes.
CURTIS:	And if you don’t want to answer a particular question you don’t have to.
(foreign language)
CURTIS:	Do you understand that.
(foreign language)
RODGERS:	Yes.
CURTIS:	Okay.
RODGERS:	Maybe I just have to explain to him that I’m not asking the question.  That you asking the question.
CURTIS:	Yes.
(foreign language)
HATIM:	Yes.
RODGERS:	Yeah . . .
CURTIS:	Okay.  I must now inform you of a number of rights.
(foreign language)”
	The essential objection to the way in which this caution was administered was that there was no effective communication.  It was not conducted in accordance with Anunga Guidelines (Rule No. 3) in that Asri Hatim did not demonstrate an understanding of the caution by explaining the caution in his own words.

I accept that Asri Hatim is a person to whom the Anunga Guidelines apply (R v Anunga (supra)).  I agree that it would have been preferable if Federal Agent Curtis had succeeded in having Asri Hatim explain in his own words what he understood the caution to mean.  However, the caution was broken down phrase by phrase and explained through an interpreter.  I viewed the record of interview on video tape and from my observations the explanation was made carefully and allowing adequate time for a translation to be made.  There was nothing hurried or threatening in Federal Agent Curtis’ manner or method of explanation.  A reading of the whole record of interview indicates Asri Hatim understood the question put to him and responded appropriately through an interpreter.
I am satisfied on the balance of probabilities that Asri Hatim exercised a choice and voluntarily answered questions in a record of interview.  The prosecution have satisfied me on the balance of probabilities that Asri Hatim exercised his will freely when he answered the questions in a record of interview.
With respect to Lasani the caution was administered by Federal Agent Curtis in the following manner (p 2 – 3):
“CURTIS:	Okay.  Before I ask you any further questions I have to warn you that you you’re not obliged to say anything.
	(foreign language)
CURTIS:	Unless you wish to do so.
	(foreign language)
CURTIS:	As anything you do say or do will be recorded on the tapes as the interview takes place.
	(foreign language)
CURTIS:	And may later be given in evidence.  Do you understand that.
	(foreign language)
RODGERS:	Yes.
CURTIS:	Are you able to explain to me in your own words what you understand about what I have just said to you.
	(foreign language)
RODGERS:	No I can’t.
CURTIS:	Alright, if I ask you a question, do you have to answer my question.
	(foreign language)
CURTIS:	Do you understand my question.
RODGERS:	What do you mean.
CURTIS:	Well if I ask you a question, do you have to answer my question.
	(foreign language)
RODGERS:	No maybe not.
CURTIS:	So you understand it’s your choice.
	(foreign language)
RODGERS:	Yes.
CURTIS:	Okay.  I must advise you of some rights.
	(foreign language)
CURTIS:	You have the right to contact or attempt to contact a solicitor of your choice.  Do you understand that.
	(foreign language)
RODGERS:	Yes I understand.”
	Again I had the opportunity to view this portion of the record of interview on video.  Federal Agent Curtis delivered the caution in a calm and relaxed manner.  He broke the caution up into phrases and allowed time for the interpreter to translate the caution phrase by phrase.  As with the interview conducted with Asri Hatim, it would have been preferable to have Lasani repeat the caution back in his own words.

However, a reading of the whole record of interview indicates Lasani understood the questions put to him through an interpreter and his answers are responsive to the questions.
Whilst greater efforts could have been made to have Lasani explain his understanding of the caution I am satisfied that on the balance of probabilities the record of interview was made voluntarily.
Federal Agent Curtis did not ask Lasani to explain the second part of the caution or even ask if he understood the second part of the caution.
This was not in accordance with the Anunga Guidelines.  However a caution was given prior to questioning in compliance with s 23F of the Crimes Act.  I do not consider Federal Agent Curtis deliberately omitted to ask Lasani if he understood the second part of the caution.  I accept it was an oversight on his part.  Lasani had the caution put to him twice, once when Federal Agent Curtis addressed the seven men collectively through an interpreter, the second time when the record of interview was conducted, also through the services of an interpreter.  I have read through the whole of the record of interview which was conducted through an interpreter.  This reading of the record of interview satisfies me that Lasani understood the questions that were put to him, his answers were responsive to the questions.  When the caution was put to him in the record of interview, it was broken down and interpreted phrase by phrase.  I am satisfied that Lasani exercised a free choice to speak to Federal Agent Curtis and answer questions in a record of interview (Azar v The Queen (1991) 56 A Crim R 414).
The next objection to the admissibility of the record of interview is that Federal Agent Curtis did not cease the record of interview and arrange for Lasani to see a solicitor when he asked Lasani if he wanted to contact a solicitor and Lasani had replied “Yes”.  The questions put by Federal Agent Curtis and the responses from Lasani at the commencement of the record of interview are as follows (p 3 – 5):
“CURTIS:	Okay.  I must advise you of some rights.
	(foreign language)
CURTIS:	You have the right to contact or attempt to contact a solicitor of your choice.  Do you understand that.
	(foreign language)
RODGERS:	Yes I understand.
CURTIS:	Do you wish to contact solicitor
	(foreign language)
RODGERS:	Yes.
CURTIS:	So before we continue on with this interview you would like to contact a solicitor would you.
	(foreign language)
RODGERS:	We didn’t quite know so.
CURTIS:	You would like to contact one now though.
	(foreign language)
RODGERS:	Okay.
CURTIS:	So you do not wish to continue with this interview.  You do not wish to continue with interview.
	(foreign language)
RODGERS:	Yes I want to.
CURTIS:	You want to continue or not.
	(foreign language)
RODGERS:	Yes we want to.
CURTIS:	The only problem is if you want to speak to a solicitor I need to allow you to do that before we continue.  If you want to contact it before we continue on.
	(foreign language)
CURTIS:	Before I continue asking you any further questions.
RODGERS:	Yeah.
CURTIS:	I have to know whether he wants to speak to a solicitor now.
RODGERS:	Okay.
CURTIS:	Or to speak to one later.
	(foreign language)
RODGERS:	I want to speak to a solicitor later.
CURTIS:	Okay.  You understand that there will be a solicitor at court tomorrow when you attend.
	(foreign language)
RODGERS:	Yes.”
	The relevant provisions of the Crimes Act is s 23G(2) and (3) which reads as follows:

“(2)	Subject to section 23L, if a person under arrest for a Commonwealth offence wishes to communicate with a friend, relative or legal practitioner, the investigating official holding the person under arrest must:
(a)	as soon as practicable, give the person reasonable facilities to enable the person to do so; and
(b)	in the case of a communication with a legal practitioner—allow the legal practitioner or a clerk of the legal practitioner to communicate with the person in circumstances in which, as far as practicable, the communication will not be overheard.
(3)	Subject to section 23L, if a person under arrest for a Commonwealth offence arranges for a legal practitioner to be present during the questioning, the investigating official holding the person under arrest must:
(a)	allow the person to consult with the legal practitioner in private and provide reasonable facilities for that consultation; and
(b)	allow the legal practitioner to be present during the questioning and to give advice to the person, but only while the legal practitioner does not unreasonably interfere with the questioning.”
	When asked in cross examination why he did not stop the record of interview and arrange for Lasani to speak with a solicitor, Federal Agent Curtis replied that when Lasani had been asked earlier in the afternoon when he was together with the whole group if he wanted to see a solicitor, he had elected not to.  He agreed that it was possible Lasani had changed his mind and that Lasani had been in custody in detention for four days.  Federal Agent Curtis agreed it was his duty to arrange for a solicitor to speak with Lasani, that there was a solicitor available and these arrangements could have been made without any trouble.  Under cross examination Federal Agent Curtis says he didn’t stop the interrogation and arrange for a solicitor because he wanted to be sure Lasani understood what he was doing.  Federal Agent Curtis agreed that it was not against Lasani’s interests to have stopped the interview and arrange for a solicitor for Lasani.  Federal Agent Curtis stated it was not his intention to undermine the accused’s request for a solicitor or to complete the record of interview without the distraction of lawyers.  Federal Agent Curtis denied he was trying to intimidate Lasani.  He agreed that the person in the group who did receive advice from a solicitor declined to give a formal record of interview.  He also agreed that his expectation would be that if any of the Indonesians held in detention received advice from a solicitor they would decline to answer any questions.  Federal Agent Curtis agreed that he made no notes of the caution he administered to the accused when they were together in a group and agreed he does not always use the same words when explaining the caution.

When re-examined, Federal Agent Curtis gave evidence that he had asked Lasani if he wanted to discontinue the record of interview.  He did so because he had asked the same question of another accused who wanted to contact a solicitor and the answer he received was to discontinue and at that point the interview ceased.  That person was Sari Bey who had been interviewed that afternoon by Federal Agent Curtis immediately preceding the interview with Lasani.  The record of interview with Sari Bey was tendered and marked Exhibit P4.
Federal Agent Curtis gave evidence that when he received an ambiguous answer from Lasani as to whether Lasani wanted to discontinue the interview Federal Agent Curtis was wanting to make sure Lasani understood that if he spoke with a solicitor then the questioning would stop.  Federal Agent Curtis said when he received the answer from Sari Bey to discontinue he was satisfied that Sari Bey wanted the interview to end and the interview had been discontinued immediately.
I accept that in asking Lasani whether he wanted to discontinue the interview, Federal Agent Curtis was attempting to clarify that Lasani understood if he were to speak with a solicitor the record of interview would be stopped whilst these arrangements were made.  I am satisfied that Federal Agent Curtis was not attempting to undermine Lasani’s free will or to bring pressure on him to continue with the interview.  I am satisfied Lasani did not have his will overborne nor was he induced to continue to answer the question in the record of interview.
Prior to the actual records of interview, the seven persons held in detention were cautioned and told of their rights which included a right to see a solicitor.  One of these persons did avail himself of that right being Irgy Rudianto, another person Sari Bey availed himself of that right after the commencement of the record of interview.  In both these instances the interviews did not proceed, to enable each of the men to speak with a solicitor.  Lasani indicated that he wanted to proceed with the interview.  I am satisfied that in doing so he did so in the knowledge that he had a free choice whether to proceed to answer questions or not (McDermott v The King (1948) 76 CLR 501 Dixon J at 511 – 512).
The Crown have satisfied me on the balance of probabilities that the records of interview with respect to both Asri Hatim and Lasani were made voluntarily.
The next step is for this Court to consider whether in the exercise of a discretion the records of interview should be excluded on the trial of the two accused.
Both counsel for the Crown, Mr Lawrence, and counsel for the accused, Mr Rozencwajg, have made reference to the High Court decision in R v Swaffield; Pavic The Queen (1998) 151 ALR 98.
I agree with the submission made by Mr Rozencwajg that there is considerable overlay between the “Unfairness Discretion” and the “Public Policy Discretion”.  I also agree with the submission that the failure to comply with the Anunga Rules and the requirements of s 23F and s 23G of the Crimes Act, raises both the issue of fairness to the accused and the propriety of the conduct of investigating officers, though the latter will also be relevant in determining the former.
In R v Swaffield (supra) Brennan J at 111 – 112 par 28:
   “Of course, the two discretions do overlap and in a sense it is immaterial whether a trial judge considers the facts of a case under one heading rather than another.  But a consideration of the nature and degree of the conduct of law enforcement officers under the heading of public policy clarifies the significance of any illegal or improper conduct on the part of law enforcement officers.  If the confession is voluntary and apparently reliable, the only unfairness to an accused in admitting his confession against him is that he was induced to make the confession by conduct which is contrary to statute or to public policy.  For example, if a confession is obtained in breach of an important statutory directive to law enforcement officers or by their deliberate or reckless disregard for the law or for proper standards of conduct, the public interest may require the rejection of a voluntary and apparently reliable confession.  In such a case, the public policy discretion will be exercised in much the same way as Dixon J contemplated in McDermott that the fairness discretion would be exercised or as Toohey J appears to have intended that discretion to be exercised in Duke.
‘[W]hile doubts about the reliability of a confession may provide a basis for concern and in turn for the exercise of the discretion, the methods by which a confession is obtained may themselves warrant a conclusion that it would be unfair to admit the material though there may be room to doubt its reliability.  In the present case a relevant factor to consider in the exercise of the discretion is whether the confession was obtained while the applicant was held in unlawful custody and whether it would thereby be unfair to him to admit the confessional evidence.  In suggesting that there could be no unfairness in admitting the confession because it was voluntary, the learned trial judge was in error.  A finding of voluntariness does not preclude the exercise of the discretion to exclude evidence by reason of unfairness or public interest.’”
	In the matter of Asri Hatim there is no reason to consider the admissions made are unreliable.  Mr Hatim is charged with a  serious offence under s 232A of the Migration Act.  This offence carries a penalty of imprisonment for 20 years, 2000 penalty units, or both.  Federal Agent Curtis could have gone further to ensure Asri Hatim understood the caution.  However, the failure of Federal Agent Curtis does not, in my opinion, amount to an impropriety such that public interest requires the rejection of a voluntary and apparently reliable confession.

With respect to the matter of Lasani, Federal Agent Curtis could have gone further in his attempts to have Lasani explain his understanding of the caution and to make sure he understood the caution.  By an oversight he did not ask Lasani to explain in his own words the second part of the caution, ie. that what he said may be used in evidence.  Again, however, these failures do not appear to affect the reliability of the admissions nor is the failure such that, in my opinion, public interest would require the rejection of a voluntary and apparently reliable confession.
I do agree to some extent with the criticism made by defence counsel of the way in which Federal Agent Curtis dealt with the issue of Lasani’s right to speak with a solicitor.  Federal Agent Curtis could have been clearer in his explanation that it would be necessary to cease the record of interview whilst arrangements were made for Lasani to speak with a solicitor.  However, as I have already stated, I am satisfied Federal Agent Curtis was attempting to clarify Lasani’s intention and not deliberately attempting to undermine his free will or bring pressure upon him to continue with the record of interview.
Lasani also faces a serious charge under s 232A of the Migration Act.  This offence carries a penalty of imprisonment for 20 years, 2000 penalty units, or both.  The admissions made in the record of interview I have found to be voluntary.  The admissions made are apparently reliable.  I am not persuaded it is in the public interest to reject a voluntary and apparently reliable record of interview.  The defendant has not established that in the exercise of my discretion, I should reject the record of interview as being unfair to the accused or because it is in the interests of public policy.
With respect to the record of interview given by Asri Hatim and Lasani on 20 December 1999, I would rule them admissible on the trial of Asri Hatim and Lasani.

_________________________

